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PEEFACE. 

fJlHIS Volume is published as a supplement to the new Consolidated 
Digest, 1836-1909. It contains the cases reported in the four 
Series of the Indian Law Reports for 1915, and the Law Reports Indian 
Appeals, and the Calcutta Weekly Notes for the year 1914-15. 

The different sets of Law Reports in which the same cases have been 
reported, are specifically noted in the “ Table of Cases ” published with 
this Volume. 

For easy reference, several words and phrases, which are expounded 
in the judgments digested in this volume, are given in a separate list 
arranged in alphabetical order, under the heading “Words and Phrases.” 
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THE HIGH COURT, CALCUTTA, 1915. 


CHIEF JUSTICE ; 

The Hon’ble Sie Laweence H. Jenkins, Et., E.C.LE. {retired Nov. li, 1915). 
„ „ „ John Geoege Woodboffb, Kt. (Acting). 

„ „ „ Lancelot Sanbeeson, Et., K.C. 


PUISNE JUDGES^: 

The Hon’ble Sie John G. Woodeoffe. 

„ „ „ Asutosh Mookeejee, Et., C.S.I. 

„ „ H. HoLivrw’ooD. 

„ „ C. W. Chitty. 

„ ' „ E. E. Fletchee. 

„ ,, S. Shaefuddin. 

„ „ H. R. H. CoxE {retired Nov. 14. 1915). 

„ „ Sie Heebeet W. C. Caendhff, Ivt., C.I.E. (Deceased). 

„ „ B. Chatteejeb. 

„ „ N, R. Chatteejea. 

,, W. Teunon. 

„ „ T. W. Richaedson. 

„ „ A. Chatjdhuei. 

„ „ S. Hasan Imam. 

„ C. P. Beachceoft. 

„ „ H. Waiaisley. 

„ ,, E. P. Chapjvlin (AddHional), 

„ ,, B, E. IMullick {Adtlitional). 

,, ,, W. E. CiEEAVES (AddHional). 

„ „ B. B. Newbould (Additional). 

„ „ F. R. Rob (Offg.). 

The Hon ble G. H. B. Keneick, K.C., Advocate-General, 

„ B. C. I^IiTTEE, Standing Counsel. 


THE HIGH COURT, BOMBAY, 1915. 


CHIEF JUSTICE : 


The Hon’ble Sie Basil Scott, Kt. 


PUISNE JUDGES : 


The Hon’ble Snt S. L. Batcheloe, Kt. 

„ „ „ Dlnsha D. Davae, Kt. 

„ „ F. C. O. Beaman. 

„ „ See J. J. Heaton, Kt. 

„ „ N. C. Macleod, 

„ „ L. A. Shah. 

„ „ M. H. W. Haywabd (Acting). 

The Hon’ble T. J. Stbangman (Advocate-General) (Resigned). 
„ „ M. R. Jaedine (Advocate-General). 

„ „ D. N. Bahahheji (Acting). 

Me. G. D. Feench (Legal Remembrancer). 
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THE HIGH COUET, HABEAS, 1915 . 


CHIEF JUSTICE : 

The Hoii’ble Sir John E. P. Wallis, Kt. 


PUISNE JUDGES : 

The Hon’ble Sir Chittoor Sankaran Nair, Ktj, C.I.E. 

„ „ ■ Abdxjr Rahim. 

„ „ Sir William B. Ayling, Kt. 

„ „ F. DtjPre Oldfield. 

,, „ T. Sadasiva Ayyar, Diwan Bahadur 

„ „ C. G. Spencer. 

„ „ V. M. CoiTTTS Trotter. 

„ „ T. V. Seshagiri Ayyar. 

„ „ F. H. B. Tyabji. 

„ „ W. W. Phillips [Offg.). 

„ „ L. G. Moore {Offg.). 


TEMPORARY ADDITIONAL JUDGES : 

The Hon’ble J. H. Bahewell. 

„ „ C. F. Napier. 

„ „ C. V. Kumara Swami Sastriyar, Ditoan Bahadur. 

„ „ K. Srinivasa Ayyanqar 


ADVOCATE GENERAL : 


The Hon’ble F. H.f^M. Corbet. 


THE HIGH COURT, ALLAHABAD, 1915 . 


CHIEF JUSTICE : 

The Hon’ble Sir Henry G. Richards, Kt., K.C. 


PUISNE JUDGES : 

The Hon’ble Sir George E. Knox, Kt. 

„ „ „ PRAMADAOHARAN BaNERJI, Kt, 

„ „ W. Tudball. 

„ „ E. M. Des C. Chamier {On deputation). 

„ „ Saiyxd Muhammad Rafiq. 

« „ T. C. PiGGOTT. 

» „ C. H. Walsh. 
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THE PEIVY COUI^CIL, 1915 . 


Tiscotjnt Haldane, Lord Chancellor. 

XoED Bdckmastee, L<yrd Chancellor. 

Eaul of Halsbdby. 

Eabl Loebbuen. 

Loed Dunedin. 

Loed Atkinson. 

Loed Siblaw of Dunfeemlinb. 

Loed Meesey. 

Loed Moulton. 

Loed Paekbe of Waddington. 

Loed Sumnee. 

Loed Paemooe. 

And those other members of the Privy Oomicil who 
Will. IV, c. 41 ; 44 Viet., c. 3, and 50 & 51 Viet., e. 7< 


Loed Weenbuey. 

See Geoege Faewell. 

SiE Aethue Channell. 

SiE Samuel ^Vay, Baet, 

Sm Samuel Geifpith, G.C.M.G. 

SiE Edmund Baeton, G.C.M.G. 

SiE John Edge. 

SiE Chaeles Fitzpateick, G.C.M.G. 

Sm Joshua Williams. 

SiE James Rose-Innes, K.C.M.G. 

Syed Ameee Ali, C.I.E. 

within the provisions of the Statutes 3 & 4 
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Abbreviations. 


Indian Law Reports : — 

Calcutta Series, Vol. 42 

Bombay Series, Vol. 39 

Madras Series, Vol. 38 

Allahabad Series, Vol. 37 

Calcutta Weekly Notes, Vol. 
19. 

Law Reports Indian Appeals, 
Vol. 42. 


1914-15 


High Court, Calcutta, and I. L. R. Calc. 
Privy Council. 

High Court, Bombay, and L L. R. Bom. 
Privy Council. 

High Court, Madras, and I. L. R. Mad. 
Privy Council. 

High Court, Allahabad, and I. L. R. All. 
Privy Council. 

High Court, Calcutta, and C. W. N. 
Privy Council. 

Privy Council L. R. I. A. 
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HEADINGS, SUB-HEADINGS AND CROSS-REFERENCES 

Ilf THE DIGEST. 
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The headings and siib-headings under which the cases are arranged, are 
printed in this table in capitals, the headings in black type and the sub-head- 
ings in small capitals. The cross-references are printed in ordinary type. 


Abandonment. 

Abatement of Suit. 

Abetment. 

Abetment of Supply. 

Absence. 

Absolute Gift. 

Acceptance. 

Accident. 

ACCOUNT. 

Accounts. 

Accounts and Administration. 
Accused. 

ACQUIESCENCE. 

Acquisition of Land. 

ACQUITTAL. 

Act. 

Adjustment. 

Administration Suit. 

Administrator General’s Act. 
Admiralty Court Act (24 Vic., c. 10). 
Admiralty Jurisdiction. 

Admission in Pleadings. 

Admission of Execution. 

ADOPTION. 

Ad valorem Court-fee, 

Adverse Enjoyment. 

ADVERSE POSSESSION. 

Advertisement. 


: Auencv. 

I ^ 
j Agent, 

; AGRA TENANCY ACT, 1901. 

Agreement. 

Agreement in Restraint of Trade. 
Agreement to reconvey. 

Agricultural Lands. 

Agricultural Tribe. 

Agriculturist. 

Ahmedabad Taluqdars Act. 
Alienation. 

Alienee. 

Alluvion. 

Alteration. 

Ambiguity. 

Amended Letters Patent. 
Amendment. 

Ancestral Moveable Property. 
Ancestral Property. 

Ancient Light. 

Annuity. 

APPEAL. 

APPEAL TO PRIVY COUNCIL. 

Appearance. 

APPELLATE COURT. 

; ARBITRATION. 

1 Arbitration Act. 

I Archaka. 
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Arms. 

Arms Act, 1878. 

ARREST OF SHIP. 

ASSAM LAND AND REVENUE fREGULA- 
TION. 

Assault. 

Assessment. 

Assets. 

Assignee. 

ASSIGNEE OF MONEY-DECREE OF THE 
ORIGINAL COURT. 

Assignment. 

Assistant Collector. 

Assistant Judge. 

Assistant Sessions Judge. 

ATTACHMENT. 

Attachment of Debt. 

ATTESTATION. 

Attestation and Ratification. 

Auction Purchase. 

Auction Sale. 

AUTREFOIS ACQUIT. 

AWARD. 

Babuana Grant. 

BAIL, 

BAILIFF. 

Bairagi. 

JBandhu. 

Bandsman. 

Bank. 

Bankruptcy Act (46 & 47 Vic., c. 52). 

Barki Service. 

Baroda-Court Decree. 

Barrister. 

BENAMI TRANSACTION. 

BENAMIDAR. 

Bench of Magistrates. 

Bengal Acts. 

Bengal Chamber of Commerce. 

BENGAL MEDICAL ACT, 1914. ; 

Bengal Municipal Act, 1884. 

BENGAL, N.-W. P. AND ASSAM CmL 
COURTS ACT. 

BENGAL SURVEY ACT, 1875. 

BENGAL TENANCY ACT, 1885. 

Bequest. 

BHAGDARI AND NARWADARIj TENGRES 
ACT. 

Bhinna-gotra Sapindas. 


BILL OF LADING, 

Birth. 

Board of Revenue. 

Boats or Lighters. 

Bombay Acts. 

BOMBAY CIVIL COURTS ACT. 

BOMBAY CITY LAND REVENUE ACT. 

Bombay Land Revenue Code. 

BOND. 

Bonus. 

Bought and sold Notes. 

Breach of Contract. 

Breach of Trust. 

Broker. 

Bundelkhand Alienation Act. 

Burden of Proof. 

CALCUTTA MUNICIPAL ACT. 

Cancellation of Order. 

Capital Cases. 

Care and Prudence. 

Cargo. 

Caste. 

Caste Question. 

Cause of Action. 

CENTRAL PROVINCES LAND REVENUE ACT. 

Certified copy. 

CHARGE. 

Charter Act (24 & 25 Vic., c. 104). 

Charter of the Supreme Court, 1774. 

Chattels, 

CHAUHIDARI CHAKRAN LANDS. 

CHEQUE, PAYMENT BY. 

CHOTA NAGPUR ENCUMBERED ESTATES 
ACT. 

CHOTA NAGPUR LANDLORD AND TENANT 
PROCEDURE ACT. 

CHOTA NAGPUR TENANCY ACT. 

CHUKANI RIGHT. 

CHUR LAND. 

Civil and Revenue Courts. 

Civil Court. 

Civil Courts Act, 1887. 

CIVIL PROCEDURE CODES, 1882, 1908, 

Civil Rules of Practice. 

Claimant. 

CO-CLAIMANTS. 

Co^conspirators. 

Co-operative Societies Act, 1912. 
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CO-OPERATIVE SOCIETY. 

Co:;parcener. 

Co4harer. 

Cocaine. 

Coercion. 

Collector. 

Collector of Bombay. 

Collector’s Certificate. 

Collusion. 

Colonial Courts of Admiralty Act (53 & 54 Vic., 
c. 27). 

Commercial Intercourse with enemies Ordinance 
(VI of 1914). 

Commission. 

COMMITMENT. 

Common Carriers. 

Companies Act, 1882. 

COMPANY, 

Compensation. 

COMPLAINANT. 

COMPLAINT. 

Composition of Offence. 

COMPROMISE. 

Computation of time. 

Conditional Consent. 

Conditional Offer. 

Conditional Order. 

Confession. 

CONFISCATION. 

Consent. 

Consent of Court. 

Consent of Parties. 

Consideration. 

Consolidated Rate. 

Consolidating Statute. 

CONSPIRACY. 

Construction. 

CONSTRUCTION OF DEED. 

CONSTRUCTION OF DOCUMENT. 

Construction of Lease and Sanad. 

Construction of Statutes. 

Constructive Notice. 

CONTEMPT OP COURT. 

Contentious Matter. 

Continuous Account. 

CONTRACT. 

CONTRACT ACT. 

Contract of Employment. 

Contract of Marriage. 


Contract of Sale. 

Contracts C.I.F. 

Contribution. 

Contributories. 

Conversion. 

Conveyance. 

Conviction. 

Corporation-Sole. 

Corroboration. 

COSTS. 

Court. 

COURT FEE. 

COURT PEES ACT. 

Court of Wards. 

Court Sale. 

Credit. 

Creditor. 

Criminal Breach of Trust, 
j Crimin i\ Cases. 

■ Criminal Conspiracy. 

J Criminal Procedure Code. 

' Cross-examination. 

; Cross objections, 
i Crown. 

Custody. 

! Custody of Minor. 

CUSTOM, 

i Custom of Caste. 

Damage. 

Damages. 

DAMDUPAT, RULE OF. 

Darbhanga Raj. 

DASTURAT. 

Daughters. 

Death. 

DEBT. 

Debtor. 

Debtor (literate). 

Declaration. 

DECLARATION AND INJUNCTION, SUIT 
FOR. 

Declaration of London. 

Declaration of Paris. 

Declaratory Suit. 

DECREE. 

Decree for Divorce. 

DECREE-HOLDER. 

Decree-holders (rival). 
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DECREE NISI. 

Decree on Mortgage. 

DEED. 

DEED, CONSTRUCTION OF. 

Deed of Sale. 

Default. 

DEFENDANT, DEATH OF. 

DEKKHAN AGRICULTURISTS’ RELIEF ACT. 

Delay. 

DelM Laws Act, 1912. 

Demands. 

Deposit. 

Deposition. 

Deputy Commissioner. 

Deshgat Vatan Lands. 

Destination. 

Detective, 

Director. 

Disbelief. 

• Discovery. 

Discretion of Court. 

Discretionary Relief. 

Dismissal 

Disobedience. 


Embankment Act (Beng.). 

Embankment Charges. 

Embarrassment. 

Encroachment. 

Endorsement. 

Endowment. 

Enemy Ship. 

Engagements. 

English Law of Waters. 

Enjoyment (adverse). 

Epidemic Diseases Act. 

Equitable Assignment. 

Equities on Partition. 

EQXnTY OF REDEMPTION. 

Estate. 

ESTATES LAND ACT (MAD.). 
ESTATES PARTITION ACT (BENG.). 

Estoppel. 

Estoppel by Conduct. 

EVIDENCE, 

EVIDENCE ACT. 

Exchange of Lands. 

Excise Inspector. 

Exclusion of Females. 


Dispossession. 

DISPUTE CONCERNING LAND. 

Dissolution of Partnership. 

Distraint, 

District Deputy Collector. 

District Judge. 

DISTRICT MUNICI9AL ACT, BOMBAY, 

Divesting of Property. 

DIVORCE. 

DIVORCE ACT. 

Doctrine of Protection. 

DOCUMENT. 

Dower. 

Dower-debt. 

Drains 

Drunkenness. 

Earnest Money. 

EASEMENT, 

EASEMENTS ACT, 1882. 

Editor of Newspaper, 

EJECTMENT. 

Election. 

ELECTRICITY ACT, 1910. 


Executant. 

EXECUTION, 

Execution Application. 
EXECUTION OP DECREE. 
EXECUTION PROCEEDINGS. 
Execution Sale. 

EXECUTION, STAY OF. 

Executor. 

Ex parte Decree. 

EXPLOSIVE SUBSTANCE. 
Explosive Substances Act. 
Exportation. 

Exproprietary Tenant. 
Extradition Act, 1903. 
Extradition Warrant. 

Extrinsic Evidence. 

Ex-trustee. 

Eye-witness. 

False Complaint. 

False and Vexatious Complaint. 
Family Settlement. 

Father. 

FAZENDARI TENURE. 
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Females. 

Finding of Fact. 

Fire-arms. 

First Charge. 

FISHERY. 

FISHING LEASE. 

Fitness of Surety. 

Fore 3. 

Foreign-Court Decree. 

Foreign Judgment. 

FORFEITURE. 

FRAUD. 

Fraudulent Transfer. 

Garden. 

Garnishee Order. 

General Clauses Act (Bombay) 

Gift. 

Gift- over. 

Goods. 

Goodwill. 

Government. 

Government Officials, Bombay. 

Government Orders. 

Governor-General in Council. 

GRANT. 

Grant by Crown. 

Grantees. 

GUARDIAN. 

Guardian ad Litem. 

Guardian for Marriage. 

Guardians and Wards Act. 

Gujarat Taluqdars Act (Bombay). 

Handwriting. 

Heir. 

Hereditary Office. 

HEREDITARY OFFICES ACT (BOMBAY). 

Heredity. 

Heritable Estate. 

Bdgh Court. 

High Court, jurisdiction of. 

High Court Manual of Circulars. 

High Court Buies (Appellate Side). 

High Court Buies (Original Side), 

HIGH COURTS ACT (24 & 25 VIC., C. 104). 

Hindu Joint Family. 

Hindu Law. 

HINDU LAW— ADOPTION. 


HINDU LAW— ALIENATION. 

HINDU LAW— BANDHUS, 

HINDU LAW— CUSTOM. 

HINDU LAW— DEBT. 

HINDU LAW— ENDOWMENT. 

HINDU LAW— GUARDIAN. 

HINDU LAW— HUSBAND AND WIFE. 
HINDU LAW— INHERITANCE. 

HINDU LAW— JOINT FAMILY. 

HINDU LAW— MAINTENANCE. 

HINDU LAW— MARRIAGE. 

HINDU LAW— MINOR. 

HINDU LAW— MORTGAGE. 

HINDU LAW— PARTITION. 

HINDU LAW— REVERSIONERS. 
HINDU LAW— STRIDHAN. 

HINDU LAW— SUCCESSION. 

HINDU LAW— SURETY DEBT. 

HINDU LAW— WIDOW. 

I HINDU LAW— WILL. 

HINDU LAW— WOMAN’S ESTATE. 

Hindu Widow. 

Holding. 

HOMESTEAD LAND. 

] Honorary Secretary. 

I Horoscope. 

I HORSE. 

I Himdi. 

I HUNDI SHAH JOG. 

House Search. 

Hurt. 

Husband and Wife. 

Husband’s Estate. 

Hypothecation. 

Identity of Transaction. 

IjmaH Share. 

Illegal Composition. 

Illegitimate Children. 

Immoral Custom. 

Immoveable Property. 

Impartible Estate. 

Improvements. 

Inadequacy of Price. 

Inalienability. 

Inam. 

Inam Authorities. 

Inam Settlement. 
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Inamdar. 

Inamdar and Byot. 

Inamdar and Zamindar. 

Incapacity. 

INCOME TAX. 

Income Tax Act. 

Incumbrance. 

Incurability. 

Indian High Courts Act (24 & 25 Vic., c. 104). 
Indian Marine Service. 

Infant. 

Infringement. 

Inheritance. 

INJUNCTION. 

Injunction and Declaration. 

Injury. 

INSOLVENCY. 

Insolvency Act (11 & 12 Vic., c. 21). 

Insolvent. 

INSTALMENT BOND. 

Instalments. 

Instrument. 

Intangible Property. 

Intent. 

Intent and Knowledge, 

INTEREST. 

INTEREST ACT, 1839. 

Interim Receiver. 

Interlocutory Order. 

International Law. 

Irregularity. 

JAIGIR. 

Jalkar. 

Joint Business. 

Joint Execution. 

Joint-family Business. 

Joint-famUy Property. 

JOINT HINDU FAMILY. 

Joint Possession. 

Joint Property. 

Joint Trade. 

Joint Trial 
Joint Venture. 

Judge. 

JUDGMENT. 

J udgnlent-Creditor, 

J udgment-Debtor. 


Judicial Enquiry. 

Judicial Notice. 

JURISDICTION. 

Jurisdiction of Civil Court. 

Jurisdiction of Civil and Revenue Courts. 
Jurisdiction of Criminal Court. 

Jurisdiction of Magistrates. 

Jurisdiction of Revenue Courts. 

Jury. 

Jury Trials. 

Justification. 

Kalighat Temple. 

KASBATIS. 

KHORPOSH GRANT. 

Kidnapping. 

King’s Prerogative of Pardo i. 

Knowledge. 

Knowledge and Intent. 

Kudivaram. 

Laches. 

Lambardar and Co-sharer. 

LAND ACQUISITION ACT, 1894. 

Land Acquisition Judge. 

Landholder. 

LANDLORD AND TENANT, 

1. ALIEJrATIO]S-. 

2. Ejectment. 

3. Encroachment. 

4. Estoppel. 

5. Improvements. 

6. Inam Lands. 

7. Rent. 

8. Title, 

LAND REGISTRATION ACT (BENGAL)- 
LAND REVENUE CODE (BOMBAY). 

Leading Questions. 

LEASE. 

Lease in Perpetuity. 

LEAVE TO APPEAL TO PRIVY COUNCIL. 

Legacy. 

Legal Necessity. 

Legal Representative. 

Legatee. 

Legitimacy. 

Leprosy (anoesthetic). 

Lessee. 

Lessee of Rent. 
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Lessees from Bombay Govemmenfc. 

Lessor. 

LESSOR AND LESSEE. 

Letters of Administration. 

LETTERS PATENT. 

Liability. 

License. 

Life Estate. 

Life Interest. 

Light and Air. 

Lighters or Boats. 

LIMITATION. 

LIMITATION ACTS, 1877, 1903. 

Limitation Amendment Act. 

Limited Company. 

Liq^uidated Damages. 

LIS PENDENS. 

Local Custom. 

Local Government. 

Local Government Rules (Madras). 

LUNACY ACT, 1858. 

Lurking House-trespass. 

Madras Acts. 

MADRAS ASSESSMENT OF LAND REVENUE 
ACT. 

MADRAS CITY MUNICIPAL ACT. 

MADRAS CIVIL COURTS ACT. 

MADRAS DISTRICT MUNICIPALITIES ACT. 
MADRAS ESTATES LAND ACT. 

Madras Forest Act. 

Madras Hereditary Village Officers Act. 

MADRAS IRRIGATION CESS ACT. 

MADRAS LAND ENCROACHMENT ACT. 

Madras Local Boards Act. 

MADRAS REGULATION (XXV OF 1802). 

Madras Rent Recovery Act. 

Madras Revenue Recoverj?- Act. 

Madras Water-Cess Act. , 

MAGISTRATES, BENCH OF. 

Magistrates, duties of. 

Mahant of Temple. 

Mahomedan Law. 
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Perianna, I. L, B. 14 Mad. 363, Queen-Empress 
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See Civil Courts Act. 

1889— n. 

See Stamp Act. 

1889— vn. 

See Succession Certificate Act. 

1890— vm. 

See Guardians and Wards Act. 

1890— IX. 

See Eailways Act. 

1894—1. 

See Land Acquisition Act. 

1897— m. 


ACT — concU. 

1898 — V. 

See Criminal Procedure Code. 

1898— VI. 

See Post Office Act. 

1899— n. 

See Staaip Act. 

1899— IX. 

See Arbitration Act. 

1900— XI. 

See Limitation Amendment Act. 

1903— XV. 

See Extradition Act. 

1907— m. 

See PRo\-T:NcrAL Insolvency Act. 

1908— V. 

See Civil Procedure Code. 

1908— VI. 

See Explo.sive Substances Act. 

1908— IX. 

See LiariTATiON Act. 

1908— XVI. 

See Eegistration Act. 

1909— in. 

See Presidency Towns Insolvency Act. 

1910—1. 

See Press Act. 

1910— IX. 

See Electricity Act. 

1912—11. 

See Co-operative Societies Act. 

1912— V. 

See Provident Insurance Societies 
Act. 

1912— xm. 

See Delhi Laws Act. 

1913— VI. 

See Mussalman Wake Validating Act. 

ACTION IN REM. 

See Arrest op Ship. 

I. L. R. 42 Calc, 85 

ADDITIONAL EVIDENCE. 

See Appeal. I. L. R, 42 Calc. 675 

ADJOURNMENT. 

oral application for — 

See Limitation Act (IX of 1908), ScH. I, 

Art. 179. I. L. R. 88 Mad. 695 

B 2 


See Epidemic Diseases Act, 
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ADJUSTMENT. 

plea of — 

See Execution oe Decree. 

I. li. R. 37 AU. 631 

ADMINISTRATION SUIT. 

See Hindu Law — Will. 

I. L. R. 42 Calc. 561 

ADMINISTRATOR-GENERAL’S ACT (D OF 
1874). 

SS. 20, 52 and 54 — Grant of Letters 

of Administration to the Administrator -General — 
Vesting of the estate in him — Sale by him of lands 
for his commission without sanctio7i of Court, validity 
of, A grant of Letters of Administration under 
s. 20 of Administrator-General’s Act to the 
Administrator-General in respect of the estate 
of a deceased Hindu vests the estate in the 
Administrator-General and enables him to dispose 
of immovable property without the consent of 
the Court. The administration cannot be treated 
as closed until every act necessary for its 
completion has been done. Hence, a sale by the 
Administrator-General of some immovable pro- 
perty of the deceased, for the purpose of realising 
the commission due to him under the Act, is a 
valid sale in the course of administration and it 
takes precedence over a prior sale effected by the 
heir of the deceased. Alwar Chetty v, Chidam- 
BARA Mudali (1914) . I, L. R. 38 Mad. 1184 

SS. 28, 84 and 35 — Civil Procedure 

Code {Act V of 1908), 0, XX, r. 13 — Suit to recover 
assets improperly paid by the Administrator-General 
— Not a suit for administration by Court — Priority 
of creditors — Construction of instrument of agree- 
ment — Creditor to be paid out of cheques or monies 
received from a third party for work done by the 
creditor — Charge on such cheques or monies received 
after Letters of Administration granted — ‘‘ Specific 
fwndP meaning of — Equitable assignment — Pay* 
ment out of a fund and “ Payment when a fund 
is received,^^ difference between, S. 28 of the 
Administrator-General’s Act (II of 1874) directs the 
Administrator-General to distribute the assets 
and contains a provision that nothing contained 
in the section shall prejudice the right of any 
creditor or other claimant to follow the assets or 
any part thereof in the hands of the persons who 
may have received the same respectively. When 
Probate or Letters of Administration have been 
granted to the Administrator-General there is no 
machinery for the administration of the insol- 
vent estate of a deceased debtor under the law of 
insolvency. The practice in Bombay and 
Calcutta is the same as in Madras. 6. XX, 
rule 13 of the Civil Procedure Code (Act V of 
1908), does not apply to a suit brought by a 
creditor of a deceased debtor against the Adminis- 
trator-General (to whom Letters of Administration 
had been granted) and some other creditors to 
recover assets alleged to have been improperly 
paid by the Administrator-General to such creditors 
in priority to the plaintiff. When an agreement 
contained a clause, viz., “It is agreed that you 
should have a lien or charge over cheques or 


1 ADMINISTRATOR-GENERAL’S ACT (H OP 

1874)— co/ic/d. 

— — SS. 28, 34, 85 — concld, 

monies received for works done with your capital,” 
the instrument operated to create a charge on 
cheques or monies payable for work done after 
the instrument, although the cheque was not 
given or payment made until after letters of admin- 
! istration had been granted to the Administrator 
General. Collyer v. Isaacs, 19 Ch, D. 342, and 
Tailby v. Official Receiver, 13 A. G, 523, followed. 
Bhansidhar v. Sant Lai, I. L, R, 10 All, 133, 
referred to. Ex parte Nicholas In re James, 22 
Oh. D. 782, and Ex parte Moss In re Toward, 
14 Q, B, D, 310, explained. When an instrument 
refers to specific funds out of which the claims of 
a creditor are to be satisfied, the creditor has a 
charge on such fund. When a creditor is to be 
paid “ out of the fund ” as distinguished from 
“ when the assignor gets the fund,” a valid equit- 
able assignment is created provided the transaction 
is for value. Fisher on Mortgage, page 126, 
White and Tudor’s Leading Cases, 8th Edition, 
Volume I, page 117. Field v. Megaw, L, R. 4 
C, P. 660, distinguished. Ramsidh Pande v. 
Balgobind, I, L, R. 9 All. 158, referred to. 
Navajbev. The Administrator-General, Mad- 
ras (1913) . . . I. L. R. 38 Mad. 600 

ADMIRALTY COURT ACT, 1861 (24 VICT. 
C. 10). 

s. 5- 

See Arrest oe Ship. 

I. L. R. 42 Calc. 85 

ADMIRALTY JURISDICTION. 

See Arrest oe Ship. 

I. L. R. 42 Calc. 85 

ADMISSION IN PLEADINGS. 

Evidence Act (I oe 1872), 's. 92 
and prov. (2). I. L. R. 39 Bom. 399 

ADMISSION OF EXECUTION, 

See Mortgage. I. L. R, 37 All. 426 
ADOPTION. 

See Agra Tenancy Act (II oe 1901), 
s. 22. I. L. R. 37 AU. 7 

See Hindu Law — Adoption, 

by widow — 

See Appeal to Privy Council. 

I. L. R. 38 Mad, 406 

— Suit by reversioner 

to set aside adoption — Previous suit by adoptive 
mother, binding effect of — Civil Procedure Code 
{1908), section 11, A Hindu widow as such 
brought a suit to set aside an adoption of a son 
made by her on the ground that she was not vested 
with authority from her husband to adopt. The 
suit was contested by the adopted son and it was 
decided by the Court in India, on the ground of 
estoppel. It was however held by the Privy Council 
that the adoption was valid and that the adoptive 
mother had authority from her husband to adopt. 
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ADOPTION — concld. 

After the death of the widow, the present suit was 
brought by an alleged reversioner to the estate of 
her husband for a declaration that the adoption 
was invalid and for possession of the estate. 
Sddf per Baneeji and Chamieb, JJ. (Bichabds, 
C.J., dissenting) that widow represented the 
estate and the interest of the reversioners to her 
husband, and as the Privy Council had held in 
the previous suit that the widow had full authority 
to make the adoption that decision was binding on 
the reversioners and the present suit was not 
maintainable. Per Richards, C.J. (contra) the 
decision in the suit of the widow was not binding 
on the reversioners and the present suit was 
maintainable. Risal Singh v, Balwant Singh 
(1915) . , . . I. L. R. 37 AH. 496 

AD VALOREM COURT-FEE. 

See Declaration, etc. 

I. L. R. 38 Mad. 922 

Adverse enjoyment. 

See Easements Act (V of 1882), s. 15. 

I. L, R, 38 Mad. 1 

ADVERSE POSSESSION. 

See Bhagdari and Narwad.vri Ten- 
ures Act (Bom. or 1862). s. 3. 

I. L, R. 39 Bom. S5S 

Sec Hereditary Offices Act (Bom. 

Ill OF 1874). s, 5. 

I. L. R, 39 Bom. 587 

See Tr^ansper or PriORESXY Act (IV 

OF 1SS2), SS. 4 AND 54. 

I. L. R. 38 Mad. 1158 

against Government — 

See Municipal Council. 

I. L. R. 38 Mad. 6 

Might acquired by 

— Exproprietary tenant. SembJe : That although 
a leasehold or an exproprietary interest can be 
acquired by adverse possession as against the 
person who is the lessee or the exproprietary 
tenant, yet where there never has been a lessee or 
an exproprietary tenant it is not possible to become 
such by adverse possession. Basdeo v. Ulfat 
Rai (1914) . . . 1. L. R. 37 AU. 22 

.ADVERTISEMENT. 

See Trade Mark. 

I. L. R. 37 AU. 446 

AGENCY. 

^ee Pakki Adat Transactions. 

I. L. R. 39 Bom. 1 

AGENT. 

See Trading with Enemy. 

19 C. W. N. 1239 

damages for negligence of— 

See Transfer of Property Act (IV of 
1882), s. 6 (e). 

L L. R. 38 Mad. 138 


AGENT — concld. 

trading by — 

See Trading with the Enemy', 

I. L. R. 42 Calc. 1094 

AGRA TENANCY ACT (H OF 1901). 

— SS. 4, 19 — Question of proprie- 

tary title — Jurisdiction — Civil and Revenue Coiads 
— Res Judicata. In a suit for ejectment in a 
Revenue Court (Assistant Collector) the defend- 
ants pleaded that the plaintiff ‘‘ brought them 
from their ^ullages and established them in the 
property promising that they should have the 
property in suit.” The Revenue Court found 
that these -were the tine facts, and came to the 
conclusion that the defendants were ‘‘ rent-free 
holders of the land in suit, 'which was given to 
them in gift by the plaintiff." The plaintiff 
ax>pealed to the Commissioner, wdio confirmed the 
finding of the Assistant Collector. Held, that 
the plaintiff could not reopen in a Civil Court the 
question of the defendants' right to the land, 
inasmuch as the decision of the Assistant Collector 
had become final, no appeal having been made to 
the proper Court, namely, the District Judge. 
Shahzadc Singh v. Muhanunad Mehdi All Khan, 
I. L. R. 3d AIL S. Bed Saran Kunwar v. Bhagat 
Heu, I. L. R. 33 AIL 453, and Bent Pandey v. 
i Raja Kausal Kishore, 7. L. R. 29 AU. IGO, referred 
to. ScNDAR Kunwar r. Dina Nath (1915) 

I. L. R. 87 AU. 280 

S. 20, cl. (2) — Occujmncy holding — 

Transfer — ^Mortgage executed before the Act came 
into force — Execution of ‘ decree. A usufructuary 
mortgage of an occupancy holding executed before 
the coming into force of the Agra Tenancy Act, 
1901, is a good mortgage. Eabu Lai v. Ram 
Kali, 3 All. L. J. 40, and Harbans Rai v. Sri Niwas 
Rao, 8 AU. L. J. 1301, followed. Where therefore, 
the mortgagee, not having obtained possession 
the judgment-debtor cannot set up s. 20 
of the Act as a bar to its execution. Rang Lal 
Kunwar v. Kishoei Lal (1915) 

I. L. R. 37 AH. 278 

s. 22— ; 

1, Occupancy holding 

— Succession — Hindu law. One P, an occupancy 
tenant, died while the Rent Act of 1881 was in 
force leaving a widow and a daughter him surviv- 
ing. The widow entered into possession and died 
after the present Tenancy Act had come into force. 
The present suit was brought by the brothers and 
nephews of P to eject the daughter and to get 
possession of the holding. Held, that the plaintiffs 
had no title either under s. 22 of the Agra 
Tenancy Act or under Hindu Law. Nathu v. 
Gokalia (1916) . . 1. L. R. 37 AU. 65S 

2. — — Occupancy holding 

— Succession — “ Lineal descendant ” — Hindu law 
— Adoption, Held, that, as regards the right of 
succession to an occupancy holding, a Hindu who 
has been adopted ceases to be the iSieal descendant 
of his natural father for the purposes of s. 22 
of the Agra Tenancy Act, 1901. Lola v. Nahar 
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AiSrRA TENANCY ACT (11 OF imi)—contd. 


- — s. 22 — concld. 

Singh, 1. L. i?. 34 All. 358, followed. Nandan 
Tewari v. Baj Kishore Bai, Select Decisions, 1904, 
No. 0 , approved. AU Bakhsh v. BarlcaUullali, 
/. L. B. 34 All. 419, distinguished. Thaimman 
Singh v. Dal Singh (1914) I, L. R, 37 AH. 7 

S. 32 — Suit for possession of 

portion of holding — Suit maintainable. All that 
s. 32 of the Tenancy Act provides against is 
the splitting up of a holding or the distribution of 
the rent so as to bind the land-holders. Cl. 2 
does no more than enact that a suit brought for 
such a purpose shall not be entertained by a Civil 
or Revenue Court ; but where a plaintiff sues 
for possession of a portion of a fixed rate tenancy 
alleging that he is owner thereof and the defendant 
is a trespasser, such a suit is not barred by the 
provisions of s. 32 of the Agra Tenancy Act, 
1901. Najibullah v. Oulsher Khan, I. L, B. 29 
All. 66, followed. Kedak v. Deo Narain (1915) 

. I. L. R. 37 All. 656 

s. 95— 

Scope of section — 

Power to fix rent not given. It was never intended 
that the Court in proceedings under s. 95 of the 
Agra Tenancy Act, 1901, was to fix the amount of 
rent. Under s. 95 it was intended that the 
Court should ascertain what in fact was the rent 
navable. Ram Charan Lal v. Karim-tjn-nissa 
Bibi(1914) . . . I. D. R. 37 AU. 12 

2^ _ .■ — — J urisdiction — 

Civil and Bevenue Courts — Bes judicata — Dispute 
between two rival claimants to a holding. A sued 
B for ejectment in a Court of Revenue, alleging that 
B was his sub-tenant, and obtained a decree. B 
then sued in the Civil Court for a declaration that 
he was the owner of a certain occupancy holding 
and for possession if he was found not to be in 
possession. Eeld (i) that B’s suit was properly 
triable by a Civil Court and not by a Court of 
Revenue and (ii) that the previous judgment of the 
Court of revenue ejecting B could not operate as res 
judicata. Neither was the suit barred by s. 95 
of the Agra Tenancy Act, 1901. That section 
deals with questions arising between landlord 
and tenant, and not between rival claimants to a 
tenancy. Jagannath v. Ajudhia Singh, I. L. B. 
35 All. 14, followed. Diwan Singh v. Bandhera, 
12 AU. L. J., overruled. Kanhai Ram v. Durga 
Prasad (1915) . . I. L. R. 37 AU. 223 

^ SS. 95, 167 — Jurisdiction — Civil 
and Bevenue Gourts—Suit for ejectment of tenant — 
Decision of incidental question by Bevenue Court — 
Suit in Civil Court with the object of defeating 
the Revenue Courts decree — Bes judicata. In a 
suit for ejectment of a tenant filed in a Court of 
Revenue the defendants pleaded that they held 
nnder an unexpired lease granted by the plaintiffs’ 
harinda. The plaintiffs replied that the harinda 
had no authority to grant the lease. The Court 
of Revenue decided the issue thus raised in favour 
of the defendants and dismissed the suit. The 


AGRA TENANCY ACT~(II OF 1901) — contd. 

■ S. 95 — concld. 

plaintiffs then sued in a Civil Court asking for a 
declaration that the lease was without authority 
and was not binding on them. Held, that the suit 
would not lie. The Court of Revenue, in a 
suit the main object of which was the ejectment of 
the defendants, had jurisdiction to decide the 
question of the validity of the lease, and the suit 
was barred by the operation of ss. 95 and 
167 of the Agra Tenancy Act, 1901. Gomti 
Kunwar v. Gudri, I. L. B. 25 All. 138, distin- 
' guished. Bai Krishn Chand v. Mahadeo Singh, 
All. Weekly Notes, 1901, 49. Ram Singh v. Girraj 
Singh (1914) . . . I. L. R. 37 AU. 41 

S. 97 — Attestation of instrument 

by Bevenue Court or Officer — Begistration Act 
{XVI of 1908), s. 47. Held, that where a lease 
has been attested by a Revenue Court or Officer 
under s, 97 of the Agra Tenancy Act, 1901, 
such attestation, in the same way as registration, 
under the Indian Registration Act, relates back 
to the date of execution of the document. Ban- 
WARi Lal V. Khubi Ram (1914) 

I. L. R. 37 AU. 69 

S. 164 — Suit by co-sharer against 

lambardar for share of profits — Burden of proof. 
In a suit by a co-sharer against a lambardar for 
his share of profits under s. 164 of the Tenancy 
Act, if the co-sharer gives general evidence to show 
that the rents are greatly in arrear, that the tenants 
are solvent and that there are no special circum- 
stances why the rents should not have been coll- 
ected, the onus is shifted on to the defendant of 
showing that for some reason, not connected with 
his own negligence or misconduct, he was unable 
to collect the rents. Mithan Lal v. Mizaji Lal, 
10 AU. L. J. 529, followed. SmvA Chand ar 
Singh v. Ram Chandar Singh (1915) 

I. L. R. 37 AU, 595 

S. 167 — Jurisdiction — Civil and Beve^ 

nue Courts — “ Matter in respect of which a siiit 
might have been brought ” in the Bevenue Courts. 
The owners of oertain zamindari property first 
mortgaged the property and then executed a 
perpetual lease of some land appertaining thereto. 
The mortgagees brought the zamindari to sale, 
and it was purchased by a stranger. The auction 
purchaser then sued the lessees in the Civil Court 
for recovery of possession of the land held by them. 
The lessees were directed to institute a suit in the 
Revenue Court to determine the question w'hether 
they were or were not tenants of the plaintiff. In 
this suit the auction purchaser admitted the exist- 
ence of a tenancy, but pleaded that the precise 
nature of the tenancy, and in particular the validity 
of the perpetual lease was not a matter for deter- 
mination in that suit. A decree was passed by 
the Revenue Court to the effect that the lessees 
were tenants of the plaintiff auction-purchaser. 
Subsequently the plaintiff amended his plaint by 
asking for a simple declaration that the perpetual 
lease was not binding on him. Held, that the 
suit so framed was barred by s. 167 of the 
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-AGRA TBNANCy ACT (H OF 1901)— coKcZrf. 

s. 167 — concld. 

-Agra Tenancy Act, 1901. The plaintiS might 
have instituted a suit for ejectment in the Kevenue 
‘Court, in the course of which the validty of the 
perpetual lease would have to be determined. 
Bain Singh v. Girraj Singh, 1. L. B. 37 All. 41, 
followed. Sheb Khax v. Debi Pbasad (1915) 

L li. B. 37 AIL 254 

s. 197— 5 

See Bengal, N. W. P. and Assam Civil j 
CoiJBTs Act (XII oe 1887), s. 22 (3). j 
I. L. R. 37 All. 232 | 

s. 199 — Suit for ejectment — Plea | 

that defendant loas holding under an unexpired j 
lease — Question of proprietary title. In a suit for j 
ejectment in a Court of Revenue, the defendant j 
pleaded that he was entitled to remain in possession , 
under a certain zar-i-peshgi lease the term of wdiich ; 
had not expired. The Court of Revenue j 
treated the question thus raised as falling under j 
s. 199 of the Agra Tenancy Act, 1901, and t 
directed the defendant to hie a suit in the Civil ' 
Court within three months to vindicate his right. | 
Held, that s. 199 w^as not applicable and the ; 
defendant was not bound to tile liis suit in the ' 
Civil Court within three months from the daze 
of the order of tlie Court oi Revenue. Sleaj i 
>Ial h \ Hiea Kitnwab (1914) 

I. L. B. 37 Ml m : 

AGREEMENT. 

See Administkatoe-Ghneeal's Act (11 
OE 1874). ss. 28. 34 anb 35. 

I. L. E. 38 Mad. 590 ’ 

See Hindu Law — Adoption. * 

I. L. R. 39 Bom. 528 

See Limitation. 

I. L. R. 38 Mad. 101 

appointing creditor agent lor sale oi 

debtor’s good»— 

See Pbovincial Insolvency Act (III oe 
1907), s. 31 I. L. R. 37 AB. 383 

AGREEMENT IN RESTRAINT OF TRADE. 

See CoNTEACT Act (IX op 1872), s. 27. 

I. L. R. 37 All. 212 

AGREEMENT TO RECONVEY. 

See Teanspee oe Peopeety Act (IV op 

1882), s. 54 . I. D. R. 39 Bom. 472 

AGRICULTURAL LANDS. 

See Undee-eaiyati Holding. 

I. L. R. 42 Calc. 751 

See Wateeflow. 

I. L. R. 38 Mad. 149 

JVGRICULTURAL TRIBE. 

See Bundelehand Alienation Act (II 
OE 1903), s. 3, I. L, R. 37 AH. 632 


AGRICULTURIST. 

See Civil Peocedure Code (Act V op 
1908), S3. 2 AND 97. 

I. L. E. 39 Bom. 422 

AHMEDABAD TALUODARS ACT (BOM. VI 
OF 1862). 

See Kasbatis . ' I. L. R. 39 Bom. 625 

ALIENATION. 

See Alienation by Widow. 

See Civil Procedure Code (1882). 

I. L. R. 37 All. 542 

See Hindu Law — Alienation, 

See Hindu Law — Will. 

I. L. R. 42 Calc. 561 

by de Saeto guardian — 

See Hindu Law — Adoption. 

I. L. R. 38 Mad. 1105 

by guardian — 

See Limitation Act (XV oe 1877), 
S3- 7 AND S. ScH. II, Art. 44. 

I. L. R. 38 Mad. 118 

by widow — 

See Hindu Law — Alienation. 

I. L. R. 42 Calc. 878 

See Hindu Law — Alienation. 

I. L. R. 37 AU. 369 

See Peivy’ Council. 

I. L. R. 38 Mad. 509 

oi mutt properties — 

See Mutt, head oe. 

I. L. R. 38 Mad. 356 

oi vritti — 

See Veitti. I. L. E. 39 Bom. 26 

restraint on — 

See Transfer oe Peoeertit Act (IV' of 

1882), s. 10 L L. R. 38 Mad, 867 

ALIENEE. 

See Civil Procedure Code (Act V of 
1908), 0. XXI, E. 63. 

1. L. R. 38 Mad. 535 
from trustee — 

See Civil Procedure Code (Act V of 
1908), ss. 92 AND 93. 

I. L. R. 38 Mad. 1064 

not a tenant in common— 

See Hindu Law — Joint Fasiily. 

I. L. R. 38 Mad. 684 

ALLUVION. 

See Fishery I, L. R. 42 Calc. 489 

ALTERATION. 

See Deed 


L L, R. 88 Mad. 746 
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AFP£iAXj — contd. 


AMBIGUITY. 

See Law — Religious Eitdow- 

MEKT . . I. L. R. 42 Calc. 586 


AMENDEI) LETTERS PATENT. 

els. 11 and 26— 

See High Cotjets Act (24 & 25 Vict. 
C. 104), ss. 2, 9 AKD 13. 

I. L. R. 39 Bom. 604 

AMENDMENT. 

oi decree — 

See Deceee-holher. 

I. L. R. 38 Mad. 677 

ANCESTRAL MOVEABLE PROPERTY. 

See Hindu Law — Will. 

1. L. B. 39 Bom. 593 

ANCESTRAL PROPERTY. 

See Joint Hindu Raaiily. 

I. L. R. 89 Bom. 245 

ANCIENT LIGHT4 

infringement of — 

See Easement • I. L, R. 42 Calc. 46 

ANNUITY. 

See Chaege * I. L. R. 37 All. 72 
APPEAL. 

See Awaed I. L. R. 38 Mad. 256 
See Bengal, N. W. P. and Assam Civil 
C ouETS Act (XII or 1887), ss. 21, 22. 

I. L. R. 37 ALL. 76 
See CmL Peoceduee Code (Act V or 
1908), s. 24 . 1. L. R. 38 Mad. 25 

See CnoL Peoceduee Code (Act V or 
1908), s. 97. 

I. L. R. 39 Bom. 339, 421 

See Civil Peoceduee Code (1908), s. 105. 

I. L. R. 37 AU, 456 

See Civil Peoceduee Code (1908), 0. IX, 

R. 13 . . I. L. R. 37 AU. 208 

See Civil Peoceduee Code (1908), 0. 

XLIII, B. 1 I. L. R. 37 AU. 272 

See Contempt op Couet. 

I. L. R. 42 Calc. 1169 

See Criminal Peoceduee Code, s. 193. 

I. L. R. 37 AU. 286 

See Criminal Peoceduee Code,s. 408 (&). 

I. L. R. 37 AIL 471 
See Deekhan Ageicultueists’ Relief 
Act (XVII op 1879), ss. 3 (w), 10, 53. 

1. L. R. 39 Bom. 165 

See Limitation Act (IX op 1908), s. 5. 

1. L. R. 87 AU. 267 
See Moetgage . I. L. R. 38 Mad. 18 
See Pensions Act (XXIII of 1871), s. 6. 

' 1. L. R. 39 Bom. 352 


See Peovincial Insolvency Act (III of’ 
1907) . . I. L. R. 38 Mad. 15 

See Provincial Small Cause Courts 
Act (IX OF 1887), s. 35. 

I. L. R. 37 AU. 450 

See Rateable Distribution. 

I. L. R. 42 Calc. 1 
See Review . I. L. R. 42 Calc. 830 

in criminal cases — 

See Privy Council, practice of. 

I. L. R. 42 Calc. 739 

revision of — 

See Appeal to Privy Council. 

I. L. R. 38 Mad. 406 

transfer of — 

See Bengal, N. W. P. and Assam Civil 
Courts Act (XII of 1887), s. 22 (J). 

I. L. R. 37 AU. 232 

1. Additional Evi- 

dence — Civil Procedure Code {Act F < 0 / 1908) 0. 
XLI, r, 27 ; 0. XLVII, r. 1 — Jurisdiction of Appel- 
late Court to admit additional evidence — Applica- 
tion to admit additional evidence before the hearings 
of the appealf if it can he entertained. Where in an 
appeal an application was made before the hearing 
of the appeal for the admission of additional evi- 
dence : Heldf that such an application was not 
warranted by the terms of O. XLI, r. 27, and the 
Appellate Court had no jurisdiction to entertain it. 
0. XLI, r. 27, does not authorise an Appellate Court 
to admit fresh evidence, documentary or oral, and 
whether or not it was in existence at the time of the 
judgment of the lower Court or at the time the- 
appeal was preferred, xmless the Appellate Court 
after examining the evidence on the record comes 
to the conclusion that it requires the additional 
evidence in order to enable it to pronounce judg- 
ment, namely, that there is a defect on the evidence • 
on the record. An application to admit fresh 
evidence discovered out of Court by the parties 
comes under 0. XLVII, r. 1, and not under O. XLI,, 
r. 27. Kessowji Issur v. Cfreat Indian Peninsula 
Bailway Co., 1. L. B, 31 Bom. 381 ; L. B. 34 I. 
A. 115, referred to. Garden Reach Spinning 
AND Manufacturing Co. v. Secretary of State 
FOE India (1914) . . I. L. R. 42 Calc. 675 < 

2. — Criminal case — 

Practice — Duty of Appellate Court in dealing with 
the evidence on appeal — Proper standpoint — Con- 
viction not to be upheld unless guilt beyond reason-- 
able doubt affirmatively established — Criminal Pro^ 
cedure Code (Act V of 1898), s. 423. In an appeal 
from a conviction it is for the Appellate Court, as- 
it is for the first Court, to be satisfied affirmatively 
that the prosecution case is substantially true, and 
that the guilt of the appellant has been established 
beyond all reasonable doubt. To hold, that, unless 
reasonable ground is given to the Appellate Court 
for differing from the lower Court, the Appellate 
Court must accept its findings of fact, is to approach 
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APPEAIf—co^iffif. 

tke case from a wrong standpoint. Kakchan 
Mallik V. Empebor (1914) 

I. L. R. 42 Calc. 374 

8. — — Letters Patent 

1865, 15-^'^' Judgment'^— Order by single Judge 
on Original Side directing defendant to give security 
— Civil Procedure Code [Act V of 1908), O. XXXVII, 
r. 2. An order made by a single Judge sitting on 
the Original Side under 0. XXXVII, r. 2 of the 
Code of Civil Procedure, directing a defendant to 
give security as a term on which leave to defend 
should be given, is not a “ Judgment ” within the 
meaning of s. 15 of the Letters Patent and is not 
appealable. Justices of the Peace for Calcutta v. 
Oriental Gas Company, 8 B, L, E. 43B, followed. 
Sonbai v. Ah7nedbhai Hahibhai, 9 Bom. H. C. 
398, referred to. Sukhlal CHu^irDEEMULL v. 
Eastern Bank, Ld. (1915) 

I. L. R. 42 Calc. 735 

4 ^ — Practice — Filing of 

certified copy of decree appealed from after the -pre- 
scribed period of limitation, without leave of the Court, 
effect of— Inherent 2 ^ower of High Court— Fr parte 
order in application for review of order of dismissal 
passed at preliminary hearing, setting aside of, at final 
hearmg of agypeal—Ciril Procedure Code (Act V of 
1908), $. 151, 0. XLI, rr. 1, 11: 0. XLVII, rr. 4, T-l 
Limitation Act {IX of 190S). s. J. Where a certihed 
copy of the decree appealed from was filed in the 
High Court after the prescribed period of limita. 
tion without leave of the Court, in an analogous 
appeal, and where the main appeal had alreadv 
been dismissed at the preliminary hearing under 
0. XLI, r. 11 of the Code of Civil Procedure, but 
was restored on review, without notice to the res* 
pondent after the aforesaid analogous appeal had 
been admitted by another Divisional Bench ; at the 
final hearmg of both these appeals on objection 
being taken by the respondent : Held, that the res- 
pondent was entitled to invoke the inherent powers 
of that Court. Tikait Ajant Singh v. Christien, 
17 (7, IF. N. 862, followed. Held, also, that non- 
compliance with r. 4 of 0. XLVII of the Code ren- 
dered the granting of an (ex parte) application 
for review (by the appellant) a nullity, as it was 
prejudicial to the respondent, and previous notice 
was necessary. Held, further, that under r. 1, O. 
XLI, of the Code, filing of the decree of the Appel- 
late Court was imperative, and an appeal could 
not be said to have been preferred until that decree 
was filed. Abditl Hakim Chowdhitby v . Hem 
ChanbbaDas (1914) . I. L, R. 42 Calc, 433 

5. ■ — — Suit to wind up 

partnership and for accounts — Preliminary decree 
referring suit to Assistant Eeferee— Question of dis- 
puted membership of firm—Eeport of Eeferee con- 
firmed by final decree of Trial Judge— Omission to 
appeal from preliminary decree — Appeal from final 
decree raising question whether inquiry was rightly 
referred to Eeferee— Civil Procedure Code (Act V of 
1908), s. 97 — Interest, liability for, of partner of firm 
after dissolution using assets of firm for business for 
Ms own benefit In a suit to wind up a partnership 


APPEAL — co7icld. 

and to have accounts taken, the membership of 
the firm was in dispute, certain persons being by the 
plaintiff alleged to be partners, and by the defend- 
ants to have been only employees remunerated by a 
share of the profits. An adjudication was made by 
the Trial Judge which declared that the partner- 
ship was dissolved as from 1st July 1907, and then 
“ ordered and decreed ” that “ it is referred to the 
Assistant Referee of this Court to take the follow- 
ing account and make the following enquiries, 
that is to say, (a) to enquire who were the partners 
entitled to share in the assets and goodwill of the 
partnership business, (6) to take an account of the 
dealings of the parties with the assets of the part- 
nership business.” From that adjudication, though 
it was appealable, the appellants did not appeal. 
The Referee made the enquiries dhccted and took 
the account. His report as to enquiry (a) was ad- 
verse to the appellants, was excepted to by them^ 
and was confirmed by the Trial tjudge in his final 
decree. On an appeal by the appellants raising 
the question whether inquiry (a) was rightly in- 
cluded in the first adjudication, or whether it was 
not one which should have been made by the Court 
itself : — Hdd (a:ffirming the decision of the Courts- 
below), that- the first adjudication of the Trial Judge 
which included inquiry (a) was a preliminary decree 
under s. 97 of the Civil Procedure Code, 1908, 
and that the appellants not having preferred aa 
appeal from it could not question it on appeal from 
the filial decree. Where, on the dissolution of a 
partnership, one of the partners retains assets of the 
firm in his hands without any settlement of account, 
and applies them in containing the business for 
his own benefit, he may be ordered to account for 
such assets with interest thereon, apart from fraud 
or misconduct in the nature of fraud. Aeme)> 
Mtisaji Saleji V. Hashevi Ebrahim Saleji (1915) 
I. L. R. 42 Calc. 914 

APPEAL TO PRIVY COUNCIL. 

See CmL Procedure Code (1908), s. 

199 (c) . . I. L. R. 37 AH. 129 

See Leave to aepeal to Privy Council* 

1. - — — — Death of plaint- 

iff — Appellant — Siiit to set aside adoption by widow 
as invalid aiid as affecting reversionary interest of 
plaintiff — Eight of contingent reversioners to he joined 
as plaintiffs in pres^imptive reversioner's suit — Cwil 
Procedure Code (Act V of^ 1908), 0. I, r. 1 — Suit to 
set aside alienation by widow — Eevivor of appeal — 
Substitution of parties 07i record — Survival of right to- 
sue. The appellant brought a suit against the 
respondents to set aside the adoption of the second 
respondent by the first respondent as being illegal 
and invalid under the Hindu Law, and for a de- 
claration that it did not afiect his interest in the-, 
ancestral estate of one V of whom he claimed to be 
the nearest reversionary heir. The suit was 
dismissed by both Courts in India, and the appel- 
lant filed an appeal to His Majesty in Council,, 
pending which he died. In an application by his- 
grandson as the sole surviving member of his- 
grandfather’s family, and also on his death the next 
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AJ?PEAL TO PRIVY COUNCIL— concZ^?. 
xeversionary heir to the estate of V for an order 
that his name he substituted on the record for that 
of the appellant, and that the appeal he revived : 
Meld, that the petitioner was entitled to the order 
asked for under 0. 1, r. 1 of the Civil Procedure 
Code (Act V of 1908) which declares the persons who 
may be jointed in one suit as plaintiffs. A suit to 
set aside an adoption is brought by the presump- 
tive reversioner in a representative capacity and 
on behalf of all the reversioners. The act com- 
plained of is to their common detriment, just as the 
relief sought for is for their common benefit. Under 
the above rule the contingent reversioner may be 
joined as plaintiff in the presumptive reversioner’s 
suit, and, if so, it follows that on his death the 
“ next presumable reversioner ” is entitled to con- 
tinue the suit begun by him. The two kinds of 
.suits which the Indian law permits to be brought 
in the life-time of a female owner by reversioners 
for a declaration that an adoption made by her 
is invalid, or an alienation effected by her is not 
binding against the inheritance [see articles 118 
■and 125 of schedule I of the Limitation Act (IX of 
1908)], although they differ in character, will be 
found to be the same in both instances as regards 
the position of the plaintiffs so far as the point for 
decision is concerned ; and the test of res judicata 
is irrelevant to the inquiry whether the contin- 
gent reversioner is entitled to continue the suit 
commenced by the presumptive reversioner. It is 
the common injury to the reversioners which 
entitles them to sue, and the question is whether 
the “ right to sue survives ” apart from any con- 
sideration whether or not the next presumable heir 
-is the “ legal representative ” of the deceased 
presumptive reversioner. Venkatanarayana 
PiLLAI V. SUBBAMMAL (1915) 

I. L, R. 38 Mad. 406 

2, maintainability 

cf—^Givil Procedure Code {Act V of 1908), s. 109 — 
Orders remanding, not filial orders so as to be appeal- 
able to Privy Council — Civil Procedure Code {Act V 
of 1908), s. 105. Orders of the High Court 
reversing on appeal two decisions of the lower 
Court, and remanding the cases for trial, either 
•on the ^ound that the lower Court was wrong in 
dismissing the suit for insufficiency of the plead- 
ings, and the other on the ground that the lower 
Court was wrong in dismissing the suit on the plea 
of bar contained in s. 43 of the old Civil 
Procedure Code, are purely preliminary or inter- 
locutory orders, which do not decide the respective 
rights of the parties, and are not final orders 
within the meaning of s. 109, Civil Procedure Code, 
■so as to be capable of being appealed against 
to the Privy Council. Tirunarayana v. Qopala- 
sami, I. L. B. 13 Mad. 349, followed. Saiyid 
Muzhar Hossein v. Bodha Bibi, I. L. R. 17 All. 
112, applied. Forbes v. Ameeroonissa Begum, 
10 Moo. I. A. 340, 359, referred to. S. 105, 
Civil Procedure Code, does not apply to appeals 
to His Majesty in Council. Venkataeanoa 
.Row V. Naeasimha Rao (1913) 

I. li. R. 38 Mad. 509 


APPEARANCE. 

bond for- 
esee Criminal Procedure Code (Act V 
OF 1898), ss. 90, 501 and 507. 

I. L. R. 38 Mad. 1088 

APPELLATE COURT. 

See Civil Procedure Code (1908), 0. 

XXIII, R. 1 .1. L. R. 37 AU. 326 

See Civil Procedure Code (Act V of 
1908), 0. XLI, R. 27, CL. (fe). 

I. L. R. 38 Mad. 414 

jurisdiction of — 

See Additional Evidence. 

I. L. R. 42 Calc. 675 

. power of — 

See Costs . I. L. R. 42 Calc. 451 

See Criminal Procedure Code, s. 195? 

cl. { 6 ) . . I. L. R. 37 All. 439 

Discretion of Appellate 

Court in the consideration of evidence — Interference 
with findings of fact of Judge who sees and 
hears the loitnesses, rule as to — Pronouncement of 
Tried Judge as to credibility of witnesses not to be 
set aside on a mere calculation of probabilities by 
Court of Appeal — Relevancy of cross -ezarpination 
to credit — Trial Judges's opinion on evidence upheld. 
Whilst it is doubtless true that on appeal the whole 
case, including the facts, is within the jurisdiction 
of the Appellate Court, it is, generally speaking, 
undesirable to interfere with the findings of fact of 
the Trial Judge who sees and hears the witnesses, 
and has the opportunity of noting their demeanour, 
especially in cases where the issue is simple, and 
depends on the credit which attaches to one or 
other of conflicting witnesses. Nor should the 
pronouncement of the Trial Judge with respect 
to their credibility be put aside on a mere calcula- 
tion of probabilities by the Court of Appeal. 
In making these observations, their Lordships said 
they had no desire to restrict the discretion of the 
Appellate Comts in India in the consideration of 
evidence. They only wished to point out that 
where the issue is simple and straightforward, and 
the only question is which set of witnesses is to be 
believed, the verdict of a Judge trying the case 
should not be lightly disregarded. Cross-examina- 
tion to credit is necessarily irrelevant to any issue 
in the action; its relevancy consists in being 
addressed to the credit or discredit of the witness 
in the box so as to show that his evidence for or 
against the relevant issue is untrustworthy. “ It 
is most relevant in a case,” their Lordships said, 
“ like the present where everything depends on 
the Judge’s belief or disbelief in the witness’s 
story : and to excuse him and actually accept his 
story on the ground that he was uncomfortable 
when he was shown to be a fraudulent falsifier of 
accounts is to adopt a course which their Lordships 
cannot follow.” On the evidence in the case their 
Lordships reversed the decision of the Appellate 
Court and upheld that of the Trial Judge. Bombay 
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-APPELLATE COURT— 

-Cotton Manufactxjeing Company v. Motilal 
Shivlal (1915) . . I, L. R, 39 Bom. 386 

jlppellate decree. 

See Madras Estates Land Act (I op 

1908), s. 192 . I. L. R. 38 Mad. 655 

APPnCATION FOR LEAVE TO APPEAL. 

See Leave to appeal to Privy Coencil. 

I. L. R. 42 Calc. 35 

APPOINTMENT, 

power of — 

See Hindu Law — Will, 

I. L. R. 42 Calc. 561 

See Lessor and lessee. 

I. L. R. 38 Mad. 86 

-APPROPRIATION OF PAYMENTS. 

See Contract Act (IX op 1872). ss. 

59—61 . . I. L. R. 37 AU. 649 

-APPROVER. 

See Criminal Procedure Code, s. 337. 

19 C. W, N. 179, 295 
See Pardon . I. L. E, 42 Calc. S56 

ARBITRATION, 

See Civil Procedure Code (1908). s. 105. 

I. L. R. ST All, 456 
See Companies Act fYi of ISS2), ss. 76, 
96 AND 123 . I. L. R. 37 Ail. 273 

j[^ Bcpjjal Cliantbcf 

of Commerce, arbitration hij — Arbliraiion -4t‘f {IX of 
1899), s. 11 — Arbitration clause hi a contract — 
Reference to an Association — Rules of an Association 
for the conduct of arbitration proceedi^igs referred 
to it, whether imported into the contract and binding 
on the parties thereto. Where a contract contains 
an arbitration clause by which it is agreed that any 
dispute arising out of the contract shall he referred 
to the arbitration of the Bengal Chamber of Com- 
merce, the rules of the Association are imported into 
the contract and are binding on the parties. Per 
Jenkins, C.J. The decision in Ganges Manufac- 
turing Company, Ld. v. Indra Chand, 1. L. R. 33 
■Calc. 1169, was binding on the learned Judge (of 
the Court of first instance) and should have been 
followed by him. Chaitram Rambilas v. Bridhi- 
CHAND KeSRICKAND (1915) 

I. L. R. 42 Calc. 1140 

2. Award — Private 

aivard by arbitrators — Order of Court to file award — 
Appeal if competent after decree draion up — Decree if 
subsists after order set aside — Capacity to refer — Exe- 
cutors if may refer question of construction of will — 
Arbitrators if may he empowered to alter will— Award 
so altered if validr— One party to reference if may object 
io legality— Estoppel — Aivard affecting persons not 
parties to reference, if enforcihle. The right to ap- 
peal against an order directing to be filed an award 
made by arbitrators without the intervention of 


ARBITRATION— 

the Court is not lost as soon as a decree is drawn up 
in accordance with the judgment pronounced on 
the basis of the award. The order does not merge 
in the decree. It is competent to a Court setting 
aside an order directing an award to be filed to 
declare that the decree based on the award has been 
vacated because the order on which it was based 
has been cancelled : Kshetra Xath v. Vshabala, 18 
0. W. X. 381. Submission to arbitration is a con- 
tract ; and the parties thereto must not only have 
a general legal capacity to contract, but they must 
also have such power in relation to the subject- 
matter of the submission as will enable them to 
carry into effect an 3 - order which could be legalty 
and propoi'lj" laid upon them bj’ the award. Where 
a party's capacity to contract is restricted, the 
power of making a submission is in the same man- 
ner and to the same extent limited. An executor 
cannot make a reference to arbitration with the 
avowed purpose that the terms of the will may be 
modified and arrangements made for the manage- 
ment and distribution of the estate contrary to the 
iLireerions of the testator. Questions of law 
including questions as to construction of a will 
may be validlt’ referred to arbitrators. But they 
cannot add to, or alter, the terms of the will. A 
Court will not enforce an award to the detriment 
of persons not parlies to the reference. One of the 
parties to a reference may take exception to the 
legriitj' of the awmrd. Submission to an arbitrator 
docs not operate as a waiver of an extrinsic objec- 
tion that the aw'ard is illegal because based on an 
illegal act or subject-matter. Soudamini Ghosh 
r. Gopal Chandra Ghosh (1914) 

19 C. W. N. 948 

3. Order of reference 

authorising arbitrator to extend tune made by consent 
of parties — Arbitrator extending time after the period 
originally fixed by Court had expired — Arbitrator 
after such time, if functus officio — Aivard submitted 
within such extended time, if must be set aside — 
Arbiiratofs interest in subject-matter hi suit, when 
insignificant and unknown io Mm, if would invali- 
date award. Where an order of reference to an 
arbitrator under Sch. II of the Code of Civil Proce- 
dure (Act V of 1908) fixed three months time for 
the submission of the aw’ard to Court and also em- 
powered the arbitrator to extend the time for such 
submission from time to time bj^ endorsement in 
the office copy of the order : Held, that when the 
Court had made the order by consent of the parties, 
there could he no objection to the functions of the 
Court with regard to the enlargement of time 
being delegated to the arbitrator if the parties 
so desired. But the arbitrator can only extend the 
time in such cases, before the time originally fixed 
for making the award had expired. If he did not 
do so, he was by reason of effluxion of time functus 
officio and had no further jurisdiction in the matter. 
As in this case the arbitrator had extended the time 
after the three months originally fixed by Court had 
expired, the award must be set aside, although it 
■was submitted within the time so extended by the 
arbitrator. If an arbitrator, unknown to one of the 
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parties, has a personal interest in the suhject-matter 
of the award, it would be improper that he should 
act as arbitrator. If, however, his interest is in- 
significant and unknown to himself so that it is 
impossible that it could have influenced his award 
in any way, the Court would not be disposed to 
set aside the award. Co-opekative Hrs-DUSTHAK 
Bank, Ld. v. Bhola Nath Boeooah (1914) 

19 C. W, N. 165 

4. Private award in 

excess of reference and contrary to law on one point, 
but valid as to rest — Invalid portion separable from 
valid — Court, if 7nay accept valid portion and pass 
a decree on it — Award not enforcible summarily 
but operative as contract. Where the matter has 
been referred to arbitration without the interven- 
tion of the Court, under para. 21 of Sch. II of the 
Civil Procedure Code, the Court cannot proceed to 
file the award when any of the grounds mentioned 
in paras. 14 and 15 of the same Schedule is proved. 
Even when the portion of the award open to excep- 
tion is separable from the rest, the Court cannot 
proceed to give effect to the portion which is vahd 
in a summary proceeding under para. 21 of Sch. II 
of the Civil Procedure Code. The mere fact, how- 
ever, that the award cannot be filed will not affect 
the validity of this portion of the award as a con- 
tract between the parties. A mistake of law on a 
legal point specifically referred to the arbitrators 
would not vitiate their award, but a decision on a 
question of succession not referred to them and 
patently contrary to law cannot be accepted by 
the Court. Dinabandhu Jana v. Chintamoni 
Jana (1914) . . . 19 C. W, N. 476 


ARBITRATION ACT (IX OF 1899). 


— s. 14— 

See Aebiteation. 

I. L. R. 42 Calc. 1140 


ARCHAKA. 


office of, alienation of — 

See Civil Peocedxjbe Code (Act V or 
1908), 0. XXIII, E. 3. 

I. L. R. 38 Mad. 850 

ARMS. 


joint possession of — 

See Mis JOINT) EE oe Chaeges. 

I. L. R. 42 Calc. 1153 
ARMS ACT (XI OF 1878). 

ss. 4, 5, 14, 19(a), (/), 20— 

See Misjoindee oe Chaeges. 

I. L. R. 42 Calc. 1153 

ARREST OF SHIP. 


r — : ; — — Trespass — Absence of 

Notice — Cause of action — Admiralty jurisdiction — 
Letters Patent, 1865, cl 32~^Letters Patent, 1862, cl 
Sl~~Charter of the Supreme Court, 1774, cl 26— 
Admiralty Court Act, 1840 {3 <& 4 Viet. c. 65)— 
Admiralty Court Act, 1861 {24 Vicl c. 10), s. J— 
Colonial Courts of Admiralty Act, 1890 (53 dh 54 


ARREST OF SmB—contd. 

Viet. c. 27), ss. 2 (3) (a), 35 — Interpretation Act,. 
1889 (52 tf? 53 Viet. c. 63), s. 18 (2) — Maritime 
necessaries — Actio7i> in rem — Wrongful seizure — 
Limitation Act {IX of 1908), Sch. I, Arts. 29, 36^ 
49 — Pleadings. On the 4th June 1910, the res- 
pondent company instituted a suit in rem against 
the Clan Mackintosh in this Court as a Colonial 
Court of Admiralty for an amount alleged to be 
due to them for maritime necessaries, and obtained 
a warrant of arrest. The ship was arrested on the 
same day, and remained under arrest until her re- 
lease on the 31st January 1912, the action having 
been dismissed two days earlier on the ground of 
absence of jurisdiction. The owners of the ship 
were the appellant company, who had their office 
in Burma. On the 14th June 1912, the appellant 
company instituted the present suit in the ordinary 
original civil jurisdiction of this Court against the 
respondent company for the wrongful arrest of the 
ship. The suit as framed was based on malice or 
its equivalent, but at the hearing the appellant 
company proceeded on the footing of the suit being 
one for mere trespass. Held, that in the absence 
of proof of malice or its equivalent, a suit for simple 
trespass will not lie for the arrest of a ship. The 
Walter D. Wallet, \_1893'\ P. 202, Xe^ios v. Alder sley. 
The Evangelismos, 12 Moo. P. C. 352, and The 
Strathnaver, L. P. 1 A. C. 58, referred to. The 
arrestment of the ship was a judicial act of the 
Court, and an ordinary step in an action in rem. 
Under the arrest, the custod^^ and possession was 
with the Marshal as an officer of the Court and 
could not be regarded as a detention by the res- 
pondent company. The damage, if any, suffered 
from the continuance of the officer’s custody, and 
possession was due not to the default of the res- 
pondent company but to the law’s delay. Peru- 
vian Guano Co. v. Dreyfus, [1892] A. C. 166 ^ fol- 
lowed. The foundation of the Admiralty jurisdic- 
tion of the High Court, more especially in respect 
of maritime necessaries discussed. The “ Two' 
Ellensf'^ L. P. 4 P. C. 161, The Henrich Bjorn, 
L. R. 11 A. C. 270, Murray v. Longford, 1 Fulton 
95, The Asia, 5 Bom. H. G. {0. C.) 64, The Portugal, 
6 B. L. P. 323, Bardot v. The Augusta, 10 Bom. H. 
G. 110, referred to. Assuming that the High Court 
in its Admiralty jurisdiction did not acquire juris- 
diction over maritime necessaries by any previous 
enactment, such jurisdiction would now rest on the 
Colonial Courts of Admiralty Act, 1890, which vests 
in^ it the powers described in s. 5 of the Ad- 
miralty Act, 1861. To oust the jurisdiction of 
this Court under s. 5, it is not enough that' 
the owners of the ship should be in fact domiciled 
in India or Burma ; this domicile has to be proved 
to the satisfaction of the Court. Ex parte Michael,. 
L. P. 7 Q. B. 658, followed. Inasmuch as such 
proof was not produced before the Court, when, 
the order for arrest was made, the order for arrest- 
cannot be treated as coram non judice or a nullity. 
Assuming that an action would lie in the absence of 
proof of malice or its equivalent, the action would 
be for wrongful seizure under legal process and 
would be barred by Art. 29 of the Limitation Act. 
It is imperative under 0. VII, j:*. 1 (e) of the^ 
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Code of Civil Procedure that a plaint should con- 
tain “ the facts constituting the cause of action 
and when it arose. Madkas Steam ]S[«avigation 
Co., Ld. V. Shalimar WoEKS, Ld. (1914) 

I. L. R. 42 Calc. 85 

ASSAM LAND AND REVENUE REGULATION 
(H OF 1889). 

6. J54, if bars suit for 

^declaration of title and possession by co-sharer. 
S. 154 of the Assam Land and Revenue Regulation 
which provides that no Civil Court shall exercise 
jurisdiction in the distribution of land or allotment 
-of revenue on partition is no bar to an unrecorded 
co-sharer, who was not allowed to intervene in parti- 
lion proceedings before the Revenue authorities, 
instituting a suit for a declaration of his title to a 
share of the estate and for confirmation of posses- 
sion, when the partition proceedings before the 
Revenue authorities had not yet been completed. 
Habieam Das v. Hem Kath Saema (1915) 

19 C. W. N. 1068 

ASSAULT. 

See Ceimikal Peocedtjee Code, ss. 345 
AED 439 . I. L. R. 87 Ail. 419 

See Misjoixdee. I. L, R. 42 Gale. 760 
See PE 2 fAL Code (Act XLV op iStiO), 
ss. 332, 323 , I, L. R. 37 Ail. 353 

ASSESSMENT. 

See CHArKiDAPj Chakeax La^ds. 

I. L. R. 42 Gale. 710 

See Pe>:al AssESSME^'T. 

ASSETS. 

See Administeatoe-CtEXeeal’s Act (II 
OE 1874), ss. 28, 34, 35. 

I. L. R. 88 Mad. 500 

ASSIGNEE. 

See Assignee of a money -decree of the 
ORIGINAL Court . I. L. R. 38 Mad, 36 

of promissory note — 

See Transfer of Property Act (IV of 
1882), ss. 130 AND 134. 

I. L. R. 38 Mad, 297 

I 

right, of, to apportionment — 

See Lessor and Lessee. 

I. L. R, 38 Mad. 86 

ASSIGNEE OF A MONEY-DECREE OF THE 
ORIGINAL COURT. 

— — Decree reversed in ap- 
peal — Assignee not a party to the appeal — Money 
realised by assignee in execution — Application by 
judgment-debtor for restitution — Objection by assignee 
to application — Suit by judgment-debtor against 
assignee — Fraud and collusion between judgment- 
debtor and origmal decree-holder, effect of— Civil Pro- 
cedure Code {Act XIV of 1B82), s. 588— Lis pendens. 
A judgment-debtor, from whom the assignee of a 
money-decree has realised the decretal amount 


ASSIGNEE OF A MONEY-DECREE OF THE 
ORIGINAL COURT— 

in execution, is entitled to recover it back from him 
when the decree is afterwards reversed in appeal 
even if the assignee of the original decree was not 
brought on the record in the appeal. Neither the 
fact that the assignment was made before the 
appeal was filed, nor the fact that the judgment - 
debtor had knowledge of the assignment before he 
lodged his appeal, makes any difference. Where 
the decree of the Appellate Court was the result of 
fraud and collusion between the judgment -debt or 
and the original decree-holder, it is possible that 
such a plea if made and proved would be a sufficient 
answer to a suit by the Judgment -debtor against 
the assignee of the decree. Money obtained under 
an invalid process of Court must be treated as 
money had and received to the use of the person 
from w'hom it was realised. A suit for restitution 
by the judgment -debtor was maintainable, where 
he had sought his remedy for restitution by an 
application made to the Court which executed the 
decree and it was on the objection of the defendant 
(assignee of the decree) that he was driven to 
institute the suit ; the defendant cannot now be 
heard to say that the procedure to which he him- 
self successfully objected was the proper procedure. 
SfAiappa Goiindan v. Jlnfhia Goundan, I. L. JR. 31 
Mad. 26Sn and Doraiswami Ayyar v. Annaswami 
Auyar, L L. B. 23 Mad. 300, followed. Tangi 
Joghi T. Hall, 1. L. JR. 33 Mad. 203, referred to. 
Lalta Prasad v. Sadiq Husen, I. L. P. 24 All. 288, 
dissented fi’om. Govindappa v. Hanumanthappa 
(1912) . . . . I. L. R. 88 Mad. 86 

ASSIGNMENT, 

See Debt. I. L. R. 42 Calc. 849 

See Equitable Assignment. 

See Trade Mark. 

I. L. R. 42 Calc. 262 

by lessee — 

See Lessor and Lessee. 

I. L. R, 38 Mad. 86 

founded on tort — 

See Transfer of Property Act (IV op 

1882), s. 6 (e) I. L. R. 38 Mad. 188 

ASSISTANT COLLECTOR. 

jtirisdiction of — 

See Crv^iL Procedure Code (1908), 
ss. 68 AND 70, ScH. III. 

I. L. R. 87 All. 334 

ASSISTANT JUDGE. 

See Bombay Civil Courts Act (XIV op 
1869), s, 16 . I. L. R. 37 AIL 186 

ASSISTANT SESSIONS JUDGE. 

See Criminal Procedure Code, s. 408(6). 

I. L. R. 37 All. 471 

ATTACHMENT. 

<See Attachment op Debt. 
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ATTACHMENT— cowcZi. 

See Co-oPEEATivB Society. 

I. L. R. 42 Calc. 377 

See Insolyency. 

I. L. R. 42 Calc. 72, 289 

^ — efiect of — 

See Civil Proceditre Code (1908), s. 73 ; 
O. XXXVIII, RR. 5, 8 AITD 10; O. 
XXI, RR. 52 AND 63. 

I. h. R. 37 AU. 575 

withdrawal of — 

See Civil Procedure Code (1882). 

I. L. R. 37 AU. 542 

— If creates lien or title. 

It is well settled that attachment creates no charge 
or lien upon the attached property ; it merely 
prevents private alienation. It does not confer 
any title on the attaching creditor. Mohiuddik 
V. PiRTHIOHAKD LaL ChOUDHTTRY (1914) 

19 C. W. N. 1159 

ATTACHMENT OP DEBT. 

See Limitation Act (IX of 1908), Sch. I, 
Arts. 29, 62 and 120. 

I. L. R. 38 Mad. 972 

ATTESTATION. 

See Transfer of Property Act (IV of 
1882) . . I. L. R. 37 AU. 474 

hy mortgagor — 

See Mortgage by Minor. 

I. L. R. 88 Mad. 1071 
of instrument— 

See Agra Tenancy Act (II of 1901), 
s. 97 . . I. L. R. 37 AU. 59 

of instrument — 

— Witness how far affected 

with hnoidedge of contents. The mere attestation of 
an instrument by a person does not necessarily im- 
port conoufrence by him in the transaction evi- 
denced thereby. Raj Lukhee Dahia v. Gahool 
CJiunder Chowdhry, 13 Moo. I. A. 209 y referred to. 
The question whether attestation of document 
should be held to imply assent is a question of fact 
and must be determined with reference to the cir- 
cumstances of each case and the High Court cannot 
entertain it in second appeal. Deno Nath Das v. 
Kotiswar Bhattacharya, 21 Indian Cases 367, and 
Mewa Singh v. Bhagwant Singh, 5 Indian Cases 
252, referred to. Lakhpati v. Rambodh Singh 
(1915) . . . . I. L. R. 37 AU. 350 

ATTESTATION AND RATIFICATION. 

See Limitation Act (XV of 1877), 
Sch. II, Arts 120 and 125. 

I. L. R. 38 Mad. 396 

AUCTION-PURCHASER. 

— — fraud of — 

See Civil Procedure Code (Act V of 
1908), ss. 47 AND 50. 

1. U R* 88 Mad. 1076 


AUCTION-PURCHASER— co?zcZd. 

rights of, before and after confirma- 
tion of sale — 

See Civil Procedure Code (Act V of 
1908), 0. XXI, R. 66. 

I. L. R. 38 Mad. 387 

AUCTION SALE. 

See Civil Procedure Code (Act V of 
1908), 0. XXI, R. 89. 

I. L. R. 38 Mad. 775^ 

AUTREFOIS ACQUIT. 

— — ” — Charge framed — Fur- 
ther inquiry ordered — Criminal Procedure Code (Acl 
V of 1898), ss. 253 {2), 350 and 437. Where a 
Magistrate framed charges against an accused 
person and was succeeded by another Magistrate- 
who recommenced the case under s. 350, 
Criminal Procedure Code, and upon examining the- 
complainant, discharged the accused under 
s. 253 (2), Criminal Procedure Code : Held, that the 
accused was autrefois acquit and that no further 
inquiry could be held into the case. Per Ayling, J. 
— Where the proceedings recommenced under 
s. 350 are only an inquiry, they are recom- 
menced as an inquiry ; where they have developed! 
into the trial stage they are recommenced as a 
trial, i.e., proceedings in which a charge has been 
framed. The second Magistrate cannot ignore- 
the charge framed by his predecessor ; his order 
must be viewed as one of acquittal. Sriramulu 
V. Veerasalingam (1914) 

I. L. R. 38 Mad. 585 

AWARD. 

Judgment and decree 

in accordance with award — Appeal — Civil Procedure 
Code {Act V of 1908), Sch. II, els. 15 and 16 — Revi- 
sion, non-maintainability of — Civil Procedure Code 
(Act V of 1908), s. 115,^ no formal petition necessary' 
for revision under. appeal lies from a decree 
which is in accordance with an award except upon 
grounds mentioned in clause 16 (2) of the second, 
schedule to the Civil Procedure Code (Act V of 
1908). This was also the law under the old Civil 
Procedure Code (Act XIV of 1882) and it is a fortiori 
under the new Civil Procedure Code according to- 
which an application could be made under clause 
15 (c) to set aside an award on the new ground,, 
viz., “ the award being rather invalid.” Surya- 
narayana Bao v, Sarabhaiah, 21 Mad. L. J. 263, 
followed. KanaJeJeu Nagalinga Naik v. Nagalinga- 
Naik, I. L. R. 32 Mad. 510, referred to. When an 
application is made to set aside an award but re- 
fused and a judgment is pronounced according to- 
the award, the judgment so pronounced is final 
under clause 16 (2). A revision petition to set aside- 
an award is more objectionable than an appeal. 
Ghulam Khan v. Muhammad Hassan, I. L. B. 29' 
Calc, 167, followed. Velu Pillai v. Appasami 
Pandaram, 1 Mad. W. N. 141, distinguished. Obiter: 
If an application is made to set aside an award but 
refused, it would be open to the Court to pronounce- 
judgment even though the ten days allowed for 
such an application had not expired. The words 
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AWARD — concld, 

“ after the time for making such application had 
expired ” apply only where there has been no appli- 
cation made to set aside the award. If the appli- 
cation is made after the period of limitation, viz., 
ten days, the Court can refuse to set aside the award. 
A formal application for revision under s, 115, 
Civil Procedure Code, is not necessary Batcha 
Sabolb V. Abdxjl Gunny (1913) 

I. L. R. 38 Mad. 256 


B 

BABUANA GRANT. 

See Hindu Law— Custom. 

I. L. R. 42 Calc. 682 

BAIL. 

Grounds of admission 

to bail — Confession of a. co-prisoner materially | 
corroborated as to applicant — Relative potvers of 
the High Court and Subordinate Courts to gra7tf 
bail — Criminal Procedure Code {Act V of 2S06), 
ss. 497 and 498. S. 497 of the Orlmiiml Pro- 
cedure Code contains a rule founded on justice and 
equity, and should be followed by the High Court, 
unless anything appears to the contrary. The 
extended powers given to the latter by s, 49S are 
not to be used to get rid of the reasonable and 
proper jirovision of the law laid down ia s. 497. 
The High Court refused hail where a confession by a 
co-accused implicating himself and the petitioners 
was materially corroborated as to the latter by 
other evidence taken at the preliminary enquiry 
into offences under ss. 307 and 337 of the Penal 
Code. Ashbaf Ali v. Empeeob (1914) 

I. L. R. 42 Calc. 25 

BMIilFF. 

Ifrit or warrant 

authorising him to give possession of immoveable 
property — Use by bailiff of reasonable degree of 
force to effect removal of person refusing to vacate 
— Practice of bailiffs talcing stra7igers as assist- 
ants — Time of delivery of writ of possession for 
execution — Piecemeal trial of lengthy cases by 
Magistrates — Penal Code {Act XLV of 1860), s. 323 
^Presidency Small Cause Courts Act {XV of 1882), 
ss. 43, 48 — Civil Procedure Code {Act V of 1908) 

O. XXI, rr. 35, 97 and First Schedule, App. F., 
Forin No. 11 — Practice. A bailiff of the 
Presidency Small Cause Court in the execution 
of a writ, issued under s. 43 of the Presidency 
Small Cause Courts Act, requiring or authorizing 
him “ to give possession ” of certain premises 
to the apphcant, may use a reasonable degree of 
force in order to effect the removal of persons 
bound by the decree and refusing to vacate the 
same, notwithstanding the omission in the writ of 
words expressly authorizing their removal. Qtmre : 
Whether the English Common Law or the Civil 
Procedure Code applies to the writ or warrant in 
question. In a writ of possession under the former, 
words expressly authorizing forcible removal are 


I BAILIFP — concld. 

not inserted, but an order “to give possession ’’’ 
authorizes such removal if need be : and, if the 
I Code applies, the omission of such words is imma- 
terial. 0. XXI, r. 97 of the Civil Procedure Code 
merely provides an additional or alternative 
remedy. Where the baOift* proceeded to the 
premises, and on the occupant’s wife refusing to 
vacate, pulled or dragged her out of the house, 
and the force used for the purpose caused her, 
when released, to fall on the ground whereby she 
received slight injuries : Held, that he was legally 
justified in the employment of such amount of 
I force, and could not be convicted therefor under 
I s. 323 of the Penal Code. In such cases it is 
impossible to calculate or apply with the utmost 
nicety the degree of force necessary and yet not 
more than sufficient. Observations as to the 
jiractice of bailiffs taking with them as assistants’ 
persons unconnected with the Court, and as to the 
time of delivery to them of writs for execution. 
Piecemeal conduct of trials by Magistrates con- 
demned. Mebedite V. Sanjibani Dasi (1914) 

I. L. R. 42 Calc. 313 

BAIRAGL 

See Hindu Law— Succession. 

I. L. R. 39 Bom. 168 

BATOEH. 

See Hindu Law — Bandhus. 

L L. R. 87 AIL 583 

See Hindu Law — Inheeitance. 

I. L. R. 42 Calc. 884- 

BAHDSMAN. 

See Workman's Breach of Contract 
Act (Xni OF 1S59). 

I. L. R. 38 Mad. 551 

BANK. 

advance oi loan by — 

See Stamp Act (II of 1899), s. 57. 

I. L. R. 38 Mad. 349 

promissory note executed to — 

See Stamp Act (II of 1899), s. 57. 

I. li. R. 38 Mad. 349 

BANKRUPTCY ACT, 1883 (46 & 47 VICT. 
0. 52). 

ss. 33, 102 — 

See Minor . I. L. R. 42 Calc. 225^ 

s. 40— 

See Insolvency I. L. R. 42 Calc. 289 

BAREI SERVICE. 

grant for — 

See Grant . I, L. R. 39 Bom. 68 

BARODA-COURT DECREE— 

See Decree . I. L. R. 39 Bom. 34 

BARRISTER. 

See Limitation Act (IX of 1908), s. 5. 

I. L. R. 37 AU. 267' 
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^^ENAMI TRANSACTION. 

— Hindu with tvives 

'and a Muhammadan mistress — Purchase with his 
•own funds in name of mistress and registration of 
deed in her name — Property treated as his own, and 
710 possession or use of it by mistress — Landlord 
and tenant — Estoppel as to denial of title 
%y tenant — Evidence Act {I of 1872), s. 116 
— No inference against litigant as to contents 
>of documenis he considers irrelevant — Omission of 
^opposing litigant to put them in evidence in proper 
way. A Hindu taluqdar who had two wives and 
a Muhammadan mistress and had already made 
substantial provision for the latter, purchased a 
'house with his own money in the name of the 
mistress, and registered the deed also in her name. 
He treated the house, however, as his own during 
his life-time, living in it, paying for repairs and 
'taxes, and receiving rent for it when let, as did 
his senior widow after his death ; and the mistress 
had no possession or use of the house. In a suit 
by the senior widow to eject, after due notice to 
quit, a tenant to whom sh^had let the house, 
whose defence was a denial of the plaintiS’s title, 
and an assertion that he held under the Muhamma- 
dan mistress who claimed title under the deed of 
sale in her name of which she had obtained posses- 
sion. Held (reversing the decision of the High 
Court and restoring that of the Subordinate 
Judge), that on the evidence in, and under the 
circumstances of, the case the deed of sale was, 
and had remained throughout, a henami transaction. 
’The general rule in India, in the absence of all 
other relevant circumstances, laid down in Dharm 
Has JPandey v. Shama Soondri Dibiah, 3 Moo. 1. 
A. 229, that “ the criterion in these cases is to 
consider from what source the money comes with 
which the purchase money is paid ” followed. 
It is open to a litigant to refrain from producing 
any documents which he considers irrelevant ; 
and if the opposing litigant is dissatisfied, it is 
for him to apply for an affidavit of documents 
and he can so obtain inspection and production of 
all that appear to him in such affidavit to be 
relevant and proper. If he fails to jdo so, neither 
he, nor the Court at his suggestion, is entitled to 
draw any inference as to the contents of any such 
documents. It is for the litigant who desires to 
rely in the contents of documents to put* them 
in evidence in the usual and proper way ; if he 
fails to do so, no inference in his favour can be 
drawn as to the contents of them'. A tenant 
who. has been let into possession cannot deny his 
landlord’s title, however defective it may be, so 
long as he has not openly restored possession by 
surrender to his landlord. Bilas Httitwaii v. 
Desba^t Raicjit Singh (1915) 

I. L, R. 37 AU. 557 

BENAMIDAR. 

Bee Tbanseee of Peopbbty Act (IV op 

1882), s. 89. I L. R. 37 AIL 414 

1 . Bight of suit. Held, 

-on suit for sale on a mortgage, that the facts that 
the mortgagee named in tfie bond is only a ben- 
lumidar and that the real owner of the bond is 


BENAMIDAR — co ncld. 

known to the Court are no bar to the maintenance 
of the suit by the person named in the bond as 
mortgagee. Yad Bam v. Umrao Singh, I. L. B. 
21 All. 380, referred to. Pabmeshwab Dat v. 
Anaedan Dat (1914) . I. L. R. 37 All. 113 

2. The view taken 

in Bam Behari Sarlcar v. Surendra Nath Ghose, 19 
O. L. J. 34, that a benamidar defendant in 
a mortgage suit represents the interests of the 
persons beneficially entitled, approved. Kanai 
Lal Jalan V. Rasik Lal Sadhukhan (1914) 

19 C. W, N. 361 

BENCH OF MAGISTRATES. 

See Magistbates, Bench of. 

BENGAL ACTS. 

— 1865— VIII. 

See Rent Recoveby- Act. 

1870— VI. 

See Village Chaukidabi Act. 

1876— V. 

See Bengal Stjbvey Act. 

1876— VI. 

See Chota Nagptjb Encxjmeebed 
Estates Act. 

1879—1. 

See Chota Nagpue Landlobd and 
Tenant Peocedubb Act. 

1882— n. 

See Embankment Act. 

1895—1. 

See Pxtblio Demands Rbooveey Act. 

1897— V. 

See Estates Pabtition Act. 

1899— III. 

See Calcutta Municipal Act. 

1908— VI. 

See Chota Hagpue Tenancy Act. 

1914— VI. 

See Bengal Medical Act. 

BENGAL CHAMBER OF COMMERCE. 

See Abbitbation. 

I. L. R. 42 Calc. 1140 

BENGAL MEDICAL ACT (BENG. VI OF 
1914). 

s. 27 — Buies framed under iM 

Act by Local Government, if ultra vires — Specific 
Belief Act (I of 1877), s. 45 — Mandamus — 
Omission of qualified candidate's name from Elec- 
tion Boll — Mistake of Beturning Officer^ Jurisdic- 
tion of High Court to interfere. The petitioner 
was a Licentiate in Medicine and Surgery of the 
University of Calcutta and as such was admit- 
tedly entitled to be registered under s. 4 of the 
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BENGAL MEDICAL ACT (BENG. VI OP 

IdX^) — ^ Ttcld* 

s. 27 — concld, 

Bengal Medical Act, Tlie petitioner’s name 
was omitted from the preliminary list of persons 
qualified to vote at the first elections under the 
Act x^uhiished by the Beturning Officer appointed 
by the Local Government. His name was 
also omitted from the final Election Roil. 
The petitioner’s application to the Returning 
Officer to have his name entered was not considered 
by that officer. The petitioner applied to the 
High Court under s. 45 of the Specific Relief Act 
for an order compelling the Returning Officer to 
include and publish his name in the final Election 
Roll. Held, that the High Court had no jurisdic- 
tion to interfere. Under rule 16 of the rules 
framed by the Local Government under the Bengal 
Medical Act, the decision of the Local Government 
on any question that may arise as to the intention, 
construction or application of the rules shall be 
final, and under s. 27 of the Act no suit or other 
legal proceedings shall lie in respect of any act done 
in the exercise of any power conferred by the Act 
on the Local Government or the Council or the 
Registrar. The act which is referred to in s. 
27 is not one done by the Local Government, but 
done in exercise of any x>ower conferred by the 
Act on the Local Government. Per Cliaudhuri, 
J. — It is quite clear that under s. 33 of the 
Bengal Medical Act the Local Government has 
power to make rules for the ].iur]30se or earrying 
out the Act, and the rules framed and published 
were not ultra vires. Per Woodrone and Coxe, 
JJ, — Even assuming that the rules were ultra 
vires, the application must fail ; for it was based 
on the assumption that the rules were not ultra 
vires but that they were valid rules which had not 
been given effect to in one particular by the Re- 
turning Officer. Nakexdea Nats Bass v. H. L. 
Stepheis’sox (1914) . . 19 C. W. N. 129 

BENGAL MUNICIPAL ACT (BENG. m OF 
1884). 

SS. 821, 322 (4)— “ DioelUng housed' 

what is. To dwell ” is “to live and occupy for 
all the purposes of life.” A house in which a 
person occupied rooms, though he was absent 
occasionally on duty, might be properly described 
as his “ dwelling house.” Where, however, all 
that was found was that a holding was used as a 
place of business, but the owner used the place 
for residence while he was in a state of unsound 
mind, it was not his “ dwelling house ” though 
there was a cookshed or cowshed on the property, 
for there may be a cookshed or a cowshed on a 
property which is not a dwelling house, but merely 
a place of business. Ford v. Barnes, 55 L. J, Q. 
B. 24, and Biley v. Bead, 48 L. J. Exch. 437 ; L, 
B. 4 Exch, Div. 100, referred to. hawson v. 
Fraser, 8 L. B. (Ir.) 55, distinguished. Semble: 
The provisions of the proviso to sub-s. (4) to s. 
322 of the Bengal Municipal Act have been made 
superfluous by the amendment by Beng. Act IV 
of 1894 and Beng. Act II of 1896 of s. 321. 


BENGAL MUNICIPAL ACT (BENG. m OP 
1884) — concld. 

S. 821 — concld. 

RadHA GoBIXDA MoJEMDAS V. KuilARKHALI 
Mtoicipality (1914) . 19 C, W. N. 1027 

BENGAL, NORTH-WESTERN PROVINCES 
AND ASSAM CIVIL COURTS ACT (XU 
OP 1887). 

Bee Cn’iL Courts Act. 

SS. 21, 22 — Xoiification by the High 

Court authorizing appeals pom 2hinsifs to be 
preferred to" Subordinate Judges — Jurisdiction. 
Held, that where the High Court in the exercise of 
powers conferred upon it by section 21 (4) of the 
Bengal, North-Western Provinces and Assam Civil 
Courts Act, 1887, issued a notification that appeals 
from the decree of any particular Muiisif should 
be “ preferred to ” the Court of Subordinate Judge 
named or designated therein, the Subordinate 
Judge in question had power not merely to receive 
such apx^eals but also to hear and decide them. 
Sohan Lai v. Baldeo Ferslad, 7 Oudh Cases, 321, 
ap])roved. Sheo Haeakh r. RA?.t Chakdra 
(1914) . . . . L L. R. 37 Ail. 76 

^ S. 22, cl, (S) — Agra Tenancy Act, 

{II of 1901). s. 197 — Transfer of an appeal in, 
a suit cognizable by a Revenue Court to a Subor- 
dinate Judge — Poivers exercisable by the latter. 
Held, that where, xmder section 22, clause 
(i), of Act XII of 1887, a District Judge trans- 
fers an apx3eal to a Subordinate Judge, the latter 
may, if the section be applicable, exercise any of 
the x^c>wers vested in the Appellate Court by 
section 197 of the Agra Tenancy Act. Bahu 
Ka'ndan Prasad v. Changur, I. L. B. 16 All. 360, 
followed. Afzal Shah v. Muhammad Abdul 
Karim (1915) . . . I. L. R. 87 AO. 232 

BENGAL SURVEY ACT (BENG. V OP 1875). 

SS. 41, 63 — Register kept in Survey 

Office showing what are daripin lands — Admissibility, 
An order under section 41 of the Bengal Survey 
Act does not bind the Civil Court upon the question 
of title and does not preclude it from finding that 
during a period anterior to that order the party 
against whom the order was passed was in posses- 
sion. Graham v. Phaxindra Nath Mitra, 
(1915) 19 C. W. N. 1038 

BENGAL TENANCY ACT (Vm OP 1885). 

S. 4 — Baiyat at fixed rent, who is 

“ kaimi," if implies fixity of rent — “ Stliayee ” 
in an under-raiyafs JcabuUyat if imports permanent 
heritable grant — Under -raiyati interest, if herit- 
able, The use of the word “ kaimi ” imports not 
fixity of rent, but only permanence of occupation 
of land. The description of a sub-lease granted 
by an occupancy raiyat as “ sthayee harsha kdbuli- 
yat ” did not necessarily imply that the grantee 
was intended to have a permanent heritable 
interest — an interest which the raiyat was not 
authorised to create by law. The interest of an 
under-raiyat is not heritable. Arip Mondal v. 
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BENGAL TENANCY ACT (Vin OF 1885)— contd. 

— s. 4 — cojicld. 

Ramratan Mondal, 1. L. R. B1 Calc, 157 : 8 
C. If. xY. 479, referred to. Meheb Alt v, Kalai 
Khalasi (1915) . . . 19 C. W. N. 1129 

— SS. 12, 63, Sch. n — Permanent tenure, 

transfer of — Tenant, transferor or transferee — 
Tender of rent by transferee, coupled with demand 
of statutory rec-ipt, if valid tender — Landlord, if 
may insist on giving receipt in another form. The 
transfer of a permanent tenure under s. 12 of 
the Bengal Tenancy Act is complete as soon as 
the document is registered, and'^a valid transfer 
under that section operates to discharge the trans- 
feror from the liability to pay rent which thereupon 
passes to the transferee. As a consequence the 
transferee becomes by operation of law the tenant 
of the tenure, and the transferor ceases to be the 
tenant, though he is not thereby necessarily 
absolved from liability under the terms of the 
contract between him and the landlord. Such 
a transferee when he tenders rent as tenant is 
•entitled under s. 63, Bengal Tenancy Act, to 
claim a receipt with his name thereon as that of 
the tenant. Where the landlord upon the trans- 
feree’s demanding it refused to grant such a re- 
ceipt and proposed to grant another describing 
the original tenant as still the tenant of the tenure 
and the transferee as merely the person in occupa- 
tion thereof : Held, that there was a valid tender 
wrongly refused by the landlord. A tender is not 
vitiated because a receipt is asked. A tenant 
who tenders rent with a request for a receipt in 
the statutory form, does not seek to impose on 
the landlord any condition on which he is not 
entitled to insist, and when the landlord refuses 
to give such a receipt and offers to grant a receipt 
in a form which would compromise the position of 
the transferee, there is an improper refusal of a 
valid tender. Ktjp Chakd Ghose v. Naeendba 
Kbishna Ghose (1914) . . 19 C. W. N. 112 

S. 18 — Raiyat at fixed rent — Proof 

of permanency — Such raiyat if may grant leases — 
Sub-lessee, if may apply for deposit under s. 170 
{S), Where a raiyati lease explicitly stated that 
it was granted upon a rent of Rs. 5 a year, that 
the tenant would enjoy the land from generation 
to generation and that the landlord would not 
claim more rent than what was settled, the lessee 
was a raiyat at a fixed rate of rent and his interest 
was under s. 18 of the Bengal Tenancy Act, sub- 
ject to the same provisions with respect to the 
transfer of and succession to the holding as that 
of a permanent tenure-holder under s. 11. The 
term “ transfer ” as used in s. 11 or s. 18 of 
the Bengal Tenancy Act includes a lease. The 
provisions of s. 85 of the Act are subject to 
those of s. 18 and the former section has no 
application where - s. 18 applies- Where a raiyat 
at a fixed rate of rent granted a makurari maurasi 
sub -lease in favour of certain persons, and the 
latter in order to save the holding from sale in 
execution of a rent decree obtained against the 
raiyat applied to deposit the decretal amount 
under s. 170 (.?) of the Bengal Tenancy Act: 
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Held, that they were entitled to do so. Habi 
Mohon Pal v, Athl Kbishna Bose (1913). 

19 C. W. N. 1127 

— S. 22 (2) — Acquisition of occupancy 

right by landlord — Holding, if ceases to exist — Occu- 
pancy holding and occupancy right, distinction 
between. The plaintiff who was an occupancy 
raiyat subsequently purchased the superior tenure. 
Thereafter A, who was an under-raiyat on the 
holding, transferred his mterest in the land to 
B. The plaintiff’s suit was for ejecting B. Held, 
that the effect of the purchase by the plahitiff which 
must be determined with reference to s. 22 (2) 
of the Bengal Tenancy j^ct was to vest the holding 
in the purchaser subject to the limitation that the 
occupancy right ceased to exist and not that the 
holding itself ceased to exist and A continued to 
be an under-raiyat under the purchaser. That a 
comparison of the phraseology of suh-s. (2) 
with that of sub-s. (i) of s. 22 shows that in 
sub-s. (I) a distinction is made between “ occu- 
pancy holding ” and “ occupancy right,” and when 
the occupancy right ceases to exist, it does not 
follow that the holding also vanishes. Akhil 
Chabdba Biswas v. Hasah Ali Sadagab (1913) 

19 C. W. N, 246 

SS. 26, 178, sub-s. («?), cl. 

See OccuPABcy Holding. 

I. L. R. 42 Calc. 254 

s. 29— 

1. Class of agreements 

in kabuUyats not affected by the section. An agree- 
ment embodied in a kabuliyat to pay a certain 
amount of rent agreed upon by the parties in 
settlement of a bond fide dispute regarding the 
rate of rent and to avoid further litigation, is not 
an agreement in violation of the terms of s. 29 of 
the Bengal Tenancy Act. Bata Mondal 
Manindba Chandba Nandi (1914) 

19 C. W. N. 321 

2, Kabuliyat, con- 

struction of — Hajat, allowa'iice of, for a term, at the 
end of which full rent payable — Suit for full rent at 
the end of the term, if suit for enhancement. In 
a kabuliyat, dated 1st of Baisakh 1295, executed 
in respect of a meadi sarasari jote which was to 
have effect for three years, the amount of rent was 
stated to he Rs. 19 odd, hut it was provided that a 
hajat (deduction) of Rs. 10-8-4J gandas was to he 
allowed till the end of the term, hut that on the 
expiry of the term, the ivdljama of Rs. 19 odd was 
to foe paid. The landlord sued upon the kabuliyat to 
recover arrears of rent for the year 1299 onward at 
Rs. 19 odd. The tenant did not set up any case 
that the document was never intended to foe acted 
upon, and nothing in regard to conduct amongst 
themselves was placed by the parties for determina- 
tion before the Court. Held, upon a construction 
of the kabuliyat, that the suit was not for enhance- 
ment and that s. 29 of the Bengal Tenancy Act 
was no bar to recovery by the landlord at the rate 
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claimed. Romes Chandea Biswas v. Golasi 
Nabi Rakie (1898) . . 19 C. W. N. 867 

— SS. 30, 188 — SJiebaits, joint — Suit for 

enhancement of rent if may he brought hy 07ie shebait 
alo7ie — Joi7it trustees — Co7isent of co-irusiee if auth- 
orises suit by some only — Authority to sue, 7iecessity 
to prove — Joint landlords, if shehaiis. Joint sliebaits 
are, in some respects, joint trustees. Where one 
of two shehaits of an idol sued a tenant holding 
debutter land for enhancement of rent under s. 
30, Bengal Tenancy Act, making the other 
shebait a co -trustee, and alleging that the latter 
had ceased to reside in the village and was no longer 
interested in the management of the endowed 
property, and the defendant shebait filed a written 
statement in which she stated that she had no 
longer any connection with the endowment and 
did not object to enhancement of rent at the 
plaintiff's instance : Held, that the plaintiff and 
the shebait defendant were joint landlords within 
The meaning of s. 188, Bengal Tenancy Act, 
and the right to institute the suit vested jointly 
in them as shehaits, Jagadindra Nath Roy x. 
Hema7ita Kumari Debi, S C. IT. A. $09 : /. L, 
B. 32 Calc. 129, followed. That to succeed in 
the suit both shebalts should have joined as plaint- 
iffs, or plaintiff should have made out a case that 
he was authorised by his co-sliibait to maintain 
"the suit on her behalf. That no foundation for a 
case of agency had been laid in this ea.'se. That j 
renunciation by the defendant shibaii of her rights 
as co-shebait in a manner known to law should 
have been proved to Justify the plaintiii suing 
alone. Abdul Gofue Ma^dal r. Umaka^tta 
PAtiDiT (1914) . . . 19 0, W. N. 260 

S. 40 — Competence of Beve'iiue Court 

where tenant not occupancy raiyat and re7it not jsro- 
duce rent — Civil Court if may questio7i its corn- 
pete7ice on such ground. The exercise of jurisdic- 
Tion by a Revenue Court under s. 40 of the 
Bengal Tenancy Act pre'supposes that .the raiyat 
is an occupancy raiyat and the rent is paybale in 
kind as indicated in that section, and Civil Courts 
can consider the competence of the Revenue Court 
in commutation proceedings, where a suit is 
brought for recovery of arrears of rent as deter- 
mined by those proceedings. Kali KriAia Biswas 
xr. Ba7n Cha7idra Baidya, 19 C. W. N. 823, followed. 
Dxjeg-a Mohah Ga^tgobadhya V. SuKunuAE Das, 

(1915) 19 C. W. N. 825 

S. 50 (2) — Slight variations m the re7it 

paid with corresponding variations in area — Pre- 
sumption of permanency, if arises. Where a raiyat 
proved that for over 20 years, that is to say, from 
1882 he had been paying the same rent for the 
holding : Held, that the presumption arising' 
under sec. 50 (2) of the Bengal Tenancy Act that 
he had held the land at a uniform rate of rent 
from the time of the Permanent Settlement was 
not rebutted by the landlord proving slight varia- 
Tion in the rents paid between 1864 and 1878, which 
was sujBficiently explained by a very nearly corre- 
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spending variation in the area. Huronath v. Ainir, 

1 W. R. 230, and Amtndloll v. Hills. 4 W. R., 
Act X, 33, relied on. Bissessur v. Woomachurn, 
7 W. B. 44 and Gopal Ahuulul v. Kobbo 
Kishen, 5 IF. B., Act X, S3, referred to. Geaxt 
y. Hae Sahay Sixgh (1913) . 19 C. W. N, 117 

■ ^ — ss> 52, 188 — 

See Made AS Estates Land Act (I of 
1908), s. 42, CL. 1 (a) axd {b) axd 2. 

I. L. R. 38 Mad. 524 

S5. 61, 62, Sch. in, Art. 2 {a)~Bent 

payable partly in cash and partly iii kind and in lieu- 
of latter a fixed sum — Deposit hy tenant — Ainoumt 
deposited less than amount due — Suit hy landlord 
to recover rent — Lhaltation. The provisions of 

vss. 61 and 62 of the Bengal Tenancy Act, taken 
as a wdiole, support the view' that the period of 
limitation prescribed in Art. 2, cl. {a), of Sch. Ill 
of the Bengal Tenancy Act is applicable to a suit 
for rent wdierever rent has been deposited under 
s. 61, even tiioiigh the allegation of the tenant 
that what he had deposited was the full amount due 
at the time, may ultimately prove to be incorrect. 
Sridhitr Boy v. Burnt Hear Singh, I. L. B. 15 Calc. 
166. and Safi Prosad Cargo v. Monmotha Xath 
Kiif, IS 0. W. X. SI, considered. Xo deposit can 
be made of rent in kind under s. 61 of the Bengal 
Tenancy Act. But where the parties have agreed 
that upon failure to deliver the rent payable in 
kind a hxed sum is to be paid in lieu thereof the 
enthe rent is payable in cash and s. 61 is applic- 
able to such a case. Afer Morale x. Prosunna 
Kumar Ghosh, 12 C. L. J. 649 : 15 C. If. N. 
249, referred to. Sasibhusax Dey v. Uma 
Dey (1914) . . . 19 C. W. N. 1143 

SS. 86 (6), 88 — Surrender of holding 

xoithout the consent of mortgagee of portion of hold- 
ing — Suit to eject 77iortgagee after settlement of re- 
maining land 'with ariother — Subdivision of hold- 
ing. The provision of s. 86 (d) of the Bengal 
Tenancy Act embodies within certain bounds the 
principle that the lessee has no power to effect 
by surrender anything he could not do by assign- 
ment to a third person. Walter v. Yalden, [1902J 

2 K. B. 304, referred to. A surrender of 

a raiyati holding by the raiyat, without the con- 
sent of a usufructuary mortgagee of a portion of 
the holding, does not entitle the landlord to eject 
the mortgagee, and where the landlord after 
such surrender himself settled the rest of the land 
with another, the subdivision of the holding was 
efiected by the landlord and so did not oSend 
against s. 88. Raghunath Sixgh v. Willi aim 
Coy (1914) . . . . 19 C. W N. 268 

S. 87— 

See OccuBAYCY Holding. 

I. L. R. 42 Calc. 172 

— — — If exhaustive — Ahan- 

donment by tenant. S. 87 of the Bengal Tenancy 

c2 
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Act is not exhaustive and the landlord may pro- 
ceed by suit if he can prove that the facts and 
circumstances of the case lead to an inference of 
abandonment. Matookdhaei Shukul v. Jttgdip 
Napaix Sia-gh (1914) . 19 C. W. N. 1319 

s. 105— 

1 * Enhancement of 

rent — Second appeal, if lies against decision of 
Special Judge. A second appeal lies to the 
High Court against the judgment of the Special 
Judge affirming a decision of the Assistant Settle- 
ment Officer alloving enhancement of rent 
in a case brought by the landlord under 
s. 105, Bengal Tenancy x4ct, in which the 
decision depended upon whether the raiyat was 
an occupancy raiyat only or a raiyat at fixed 
rates, the question being one as to the incidents of 
the tenancy. Prithichand Lai Ohoudhury v. 
Basarat Ali, 13 C. W. N. 1X49 : I. L. E. 37 
Calc. SO, and Bisliesliur Bay v. Rajendra Kumar, 
18 G. If. A. 949, followed. Akbar Ali Khan v. 
Syed Abbas (1915) . . 19 C. W. N. 1328 

2. — Eecord-of -rights, 

applicability of — S. 103 A, if precludes enquiry 
as to correctness of entry. Where on an applica- 
tion by a landlord under s. 105 of the Bengal 
Tenancy Act for settlement of fair rent wherein he 
claimed enhancement against a tenant who was 
wrongly entered in the record as Jcorfa, and the 
purpose of whose tenancy was described as residen- * 
tial, the special Judge enhanced the rent : Held, 
that the decision of the Special Judge was without 
jurisdiction inasmuch as the tenancy was not 
governed by the Bengal Tenancy Act and the 
tenant was not estopped from raising this plea. 
The provision of s. 103 A of the Tenancy Act 
that the publication of the record- of -rights shall 
be conclusive evidence that it has been duly made 
upder the Chapter does not preclude a Court from 
enquiring as to the correctness of the resultant 
entry ; it only precludes the Court from going 
into the question whether the procedure under the 
Chapter has been followed. Bambas Mttkeejee 
V. Bipbobas Pal Chotjdhery (1913) 

19 C. W. N. 35 

SS. 105, 1065 109 — Landlord'' s appilica- 

tion for settlement of fair rent — Tenants not allowed 
to prove land lahheraj or held at fixed re^it — Settle- 
ment of^ fair rent if precludes suit to declare land 
lahheraj or held at fixed rent — Omission to sue un- 
der s. 106, if bars suit in Civil Court. The deci- 
sion of a Settlement Officer in a proceeding initia- 
ted by the landlord under ' s. 105 of the Bengal 
Tenancy Act (before amendment by Beng. Act I 
of 1907) as to what is fair and equitable rent is no 
bar to a suit by the tenants for a declaration that 
the lands in respect of which the rents have been 
settled were lahheraj or were held at fixed rents. 
Section 109 of the Act 'would be no bar to such suits 
as it was not competent to the Bevenue Officer 
in a proceeding under s. 105 to go behind the 
finally published record-of-rights. The fact that 
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the tenants did not institute suits under s. 106,. 
did not deprive them of their right to sue in the 
Civil Court. Sashi Bhitsan Hazba v. Sheikh 
Eshabae Ali Nazib (1915) . 19 C. W. N, 63C’ 

S. 105A — Settlement of jungle and 

waste land for reclamation — Co-sharer landlord 
managing estate — Occug^ation arid reclamation by 
lessee acquiesced in by all the co-sharers — Stibse- 
quent refusal by same after partition to accept lessee 
as tenant in respect of their particular shares — 
Status acquired by lessee — Lessee, if entitled to have 
fair rent assessed. The plaintiff sued to have fair 
rent settled in respect of land held by him. The 
land in suit .was originally included in a village 
which belonged to one B and his co-sharers, and 
was partly jungle and partly waste. B took 
possession of the land without any protest by his 
co-sharers and in the ordinary course of manage- 
ment of the estate settled the land with the plaint- 
ifi. Subsequently there was a partition amongst 
the CO -sharers, and some of them accepted rent 
from the plaintiff while two of them refused to- 
do so. So far as the lands allotted to their shares 
were concerned, there was no suggestion that the 
• plaintiff came into occupation of the land against 
the will of the co-sharers of B, who on the other 
hand acquiesced in the occupation by the plaint- 
iff and in the reclamation of the land by her at 
considerable cost for a number of years. Held,. 
that the position of the plaintiff was not worse 
than what it would have been if he had in good 
faith accepted settlement from a trespasser in 
actual occupation of the land in which event even 
he would have attained the status of a raiyat. 
That the plaintiff was entitled to have fair rent 
assessed in respect of the land held by him. Watson 
V. Ram Chund, I. L. R. 18 Calc. 10, Binod Lai v. 
Kalu, I. L. R. 20 Calc. 708, and Radha Proshad v. 
Esup, I. L. R. 7 Calc. 414, referred to. Dakhyani 
Dassi Mono Haut (1913) . 19 C. W, N. 407 

S. 106 — Person out of possession claim- 
ing land recorded as mal to be lahheraj, if may sue 
under s. 106 — Recovery of possession, if may be 
given in such suit — Declaration of rig'ht when out 
of possession, if progger. A person who is not in 
possession of land which is claimed as rent-free 
at the date of the record-of-rights cannot have the 
mere question of his title to hold the land rent- 
free tried in a ^uit under s. 106 of the Bengal Ten- 
any Act. Padmalav v. Lahhi Rani, 12 G. W. N. 8, 
Kali Sundari Debya v. Girija Sanhar Saynal,. 
15 G. W. N. 974, and Bam Chandra v. Nanda 
Nandanananda Oossain, 18 C. W. K. 938 1 
19 G. L. J. 197, referred to. A plaintiff cannot sue 
, for possession under sec. 106 of the Bengal Ten- 
ancy Act. Nor, if he is out of possession at the 
date of the suit, can he be given a declaration of 
his right to get possession. He can obtain com- 
plete remedy only in a suit in the Civil Court. 
Nilmani Kumar v. Kedar Nath Ghosh, 17 C. W, 
N. 750, followed. The words “ or as to any other 
matter ’’ in s. 106 must have reference to the 
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matters indicated in s. 102. Pran Krishi^a 
Saha v. Trailakhya Nath Choxjdhuri (1915) 

19 C. W. N. 911 
S, 109A — When bars an appeal — Ques- 
tion of jurisdiction, S. 109 A of the Tenancy 
Act is no bar to an appeal in a case of settlement 
-of rent in which a question of jurisdiction is defi- 
nitely raised. Bamdas Mukerjee v, Biprodas 
Pal Chotjehery (1913) . . 19 0. W. N. 35 

S. 109B — Scope of enquiry under. The 

enquiry under sub-s. {!) of s. 109B is obviously 
contemplated in a case where the agreement or 
compromise has been made for the purpose of 
settling a dispute, namely, a dispute which the 
Pvevenue Officer would be called upon to decide 
"On the merits but for the agreement or compjromisc. 
Section 109B clearly does not apply to a case, where 
the contract between the parties was made 
several years before the settlement proceedings. 
Bata Mo^^dal r. Mai^i^^dra CHA^^DRA Na>'di 

(1914) 19 C. W. N. 321 

s. 111 — Suit for alter at ion of rent 

brought ivithin three months of final prubVkat>on of 
record -of -rights, if should be dismissed or sfayed. 
-A suit for alteration of rent instituted within three 
months of the final publication of the reeord-of- 
rights should not be dismissed -tb' •: but 

should be stayed until the expiry < t On 
appeal from a decision of the lower A].: '■'! ite ( uiirt 
dismissing such a suit, the three months having 
expired long ago, the High Court directed a trial 
of the suit on the merits de novo, the appellant 
being directed to pay the costs of the lower Appel- 
late Court and of the High Court. Bam Xarayam 

V, Lachmi Narayan, 17 C. L. J. 239: 17 C. 

W. N. 408, followed. Hira Koer r. Lachma^t 

Gope (1913) . . . 19 C. W. N. 1141 

SS. lllA, 104H, 103B — Occupancy 

Tight, suit for declaration of, after final publication 
of record-of-rights — Limitation — Presumption as to 
correctness of record, rebutting of. The plaintifi 
brought his suit for a declaration that he was 
an occupancy-raiyat of the land in suit. The 
suit was brought more than six months from the 
final publication of the record-of-rights. The 
holding was of an extent of 203 bighas and the 
tenancy in its inception was created for cultivating 
purposes. AU the tenants on the land were bhag- 
chasis under the plaintiff who and his predecessors 
had been recorded as raiyats in former settlements. 
Reid, that the plaintifi and his predecessors haying 
held the land for more than 12 years had a right 
of occupancy in the land. That the presumption 
created by s. 103B of the Bengal Tenancy Act 
was rebutted. That the suit came within the 
proviso to s. Ill A and not under s. 104H and 
was not barred by limitation. Ktoiee a Prostthna 
Bhuiyav. Secretary op State por Iheia(1914). 

19 C, W. N, 1017 

P s. 153^ 

Commutation order 

dyy Revenue Court, if bars trial of tenant‘d s status in 
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Civil Court — Jurisdiction of Be venue Courts — Ques- 
tion as to amount annually payable. Where the 
landlord sued to recover rent at an annual rate of 
Rs. 30, the price stated in the tenant's Jeabuliyat 
of the paddy payable by the tenant as rent, and 
the latter on the strength of a commutation order 
made under s. 40 of the Bengal Tenancy Act 
alleged that the rent was recoverable at the rate 
j of Rs. 13-6-6 a year : Held, that the decision of the 
! lower Ax)j)ellate Court upholding the tenant’s 
I jilea was a decision on a question of the 
1 amount of rent annually payable w'ithin s. 

} 153 of the Bengal Tenancy Act. Apnrba Krishna 
; Boy V. Ashuiosk Dutt. 9 C. W. X. 122, approved. 

I A proceeding under s. 40 Is founded on the 
: assumption that the tenant whose rent is sought to 
I be commuted is an occupancy raiyat. A dispiute 
I as to the status of the tenant cannot be finally deci- 
; ded by the Retenue Court in such a proceeding so 
as to make such clcclson conclusive between the 
parties in the Civil Court. The tenant being found 
in this case to be an under-raiyat : Held, the.t the 
order under s. 40 made by the Revenue Court 
: was without jui’is<liction. LaVa Suligrani Singh 
i' V. Mvhunf Bamgir, 3 C. W. N. 311, distinguished, 
i Kali Krishna Biswas v. Ram Chandra B^ueya 
. (1915) 19 C. W. N. 823 

2, --- Explanation— 

! Btnt sale — Purchase by decree-holder — J udgment-deb- 
: tor's application to set aside on ground of fraudulent 
; suppression of notices — Dismissal on ground that 
! case not brought tvithin s. 18 of Limitation Act, if 
j apjpealahle. Where more than 30 days after a 
i sale in execution of a decree passed in a suit for 
I recovery of rent, in 'which the amount claimed did 
! not exceed fifty rupees, an application was made to 
set it aside on the ground that no processes of 
attachment or proclamation w’cre served upon the 
properties, and that the decree-holder fraudulently 
and in collusion with the peon got all the processes 
suppressed and having thus brought about the 
sale purchased the jiroperty himself, but the Munsif 
refused to set aside the sale on the ground that 
there was no such fraudulent concealment as to 
bring the case witliin s. 18 of the Limitation 
Act: Held, per Curiam, that this was not a 
finding upon a question as to the irregularity 
of the proceedings in publishing or conducting 
the sale within the meaning of the explanation 
to s. 153 of the Bengal Tenancy Act, and 
an appea^ lay from the Munsif’s decision under 
the Full Bench ruling in Kali Mundal v. Bam- 
sarbeswax GhaJerabutty, I. L. B. 32 Calc, 957 : 
9 G. W. N. 72L Per N. R. Chatterjea, 
J, — A question as to fraud in publishing or 
conducting a sale is not covered by the expla- 
. nation. Per MuUick, J.— An irregularity in pub- 
lishing or conducting a sale may' be accompanied 
with or without fraud. The explanation does 
not exclude from its scope an irregularity tainted 
by fraud, Nabin- Chandra Chouehury v. Bepen 
Chandra Choudhury (1915) . 19 C. W. N, 953 



( 43 ) 


DIGEST OF CASES. 


( 44 ) 


BENGAL TENANCY ACT (VHI OP im)-<ontd, 
SS. 153, 143, sub-s. (2)— 'Appeal | 

against dismissal of suit for recovery of arrears ^ 
of rent for less than Bs. 100, ex parte decree \ 
in — Order refusing application for rehearing of , 
appeal, if appealable — Suit, meaning of, if includes ' 
appeal — Application for re-hearing of appeal, if , 
an application in the suit — Civil Procedure Code, 
application of, to suits between landlord and tenant, ] 
A suit for recovery of arrears of rent for less than i 
Rs. 100 was dismissed on the merits. The j 
plaintiff’s appeal against this decree was decreed 
ex parte. The respondent’s application under ^ 

0. XLI, r. 21, Civil Procedure Code, to have the j 
appeal re-heard in his presence having been refused j 
an appeal was preferred against this order to the | 
High Court : Held, that s. 153 of the Bengal j 
Tenancy Act was a bar to the appeal. The teem /j 
“ suit ” includes the appellate stage, and an . 
application to re -hear the appeal is clearly an appli- - 
cation in the suit. Sub-s. (2) of s. 143 of the , 
Bengal Tenancy Act, which makes 0. XLIII, r. 1, 
cl. (t), Civil Procedure Code, applicable to suits 
between landlord and tenant, makes it applicable 
subject to the operation of the restrictive provi- ' 
sion of s. 153 of the Bengal Tenancy Act, and ’ 
the absence of the restrictive words “ in a case 
open to appeal ” from cl. (t) does not give the ^ 
right of appeal. Chamed Sheikh v. Naba Gopal 
Ghosh (1914); . . . 19 C. W. N. 359 

S. 153 A — Hx parte decree or rent f appli- 
cation to set aside — Tenant when hound to deposit ' 
rent admitted — Tenant alleging land in suit only 
part of holding bearing another jama — Application 
made out of time, entertained by Court witdiout , 
adjudication of question of limitation — Revision by 
High Court — Civil Procedure Code (Act V of 1908), 
s. 115. The admission contemplated in s. 153A 
of the Bengal Tenancy Act is an admission that 
rent is due in respect of the holding for which the ' 
suit has been instituted. Where the tenant 
defendant alleged that the land mentioned in 
the plaint as constituting a holding of a jama of 
Rs. 3-10 was in fact a part of a holding bearing an 
s.i\mxel jama of Rs. 7-12 : Held, that there was no 
admission of liability to pay rent in respect of the 
holding in suit but in respect of a different holding 
and s. 153A did not apply. Tara Sankar 
Ghosh v. Basirtji)ei (1915) . 19 C. W. N. 970 
s. 161— 

1. ^ Permanent under- 

raiyati lease, registered — Landlord of occupancy 
holding purchasmg holding if bound to annul it as 
incumbrance or protected interest. An under- 
raiyati lease registered in contravention of s. 
85, sub-s.^ (2), df the Bengal Tenancy Act, is 
■not operative against the superior landlord of the 
occupancy raiyat. Jarip Khan v. Dorfa Bewa, 
17 C. Tf, N. 59, and Manih Borai v. Bani Gh. 
Manddl, IS C. L. J. 649, referred to. The landlord 
of the occupancy holding purchasing that holding 
at, a sale for its arrears cannot be called upo-n to 
aimul a permanent under-raiyati lease created 
without his consent as an incumbrance withsi the 
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meaning of cl. (a) of s. 161 of the Bengal Tenancy 
Act, nor is such an interest a “ protected interest ” 
within s. 161, cl. (c), of the Act, so far as the 

■ landlord auction -purchaser of the occupancy 

holding is concerned. Ashh Tosh Singha v. 
Banomali Saih (1913) . . 19 C. W. N. 41^ 

2. Stranger gmr chasing 

raiyati holding at sale for arrears of rent, if may eject 
nnder-raiyat without annulling Ms interest. The 
iinterest of the under-raiyat is an “ incumbrance ” 
within the meaning of s. 161 of the Bengal 
Tenancy Act which a stranger purchasing at a sale 
for arrears of rent is bound to annul according to^ 
the procedure laid down in s. 167 of the Bengal 
Tenancy Act, and where this procedure has not 
been followed the purchaser is not entitled to 
eject the under-raiyat. Jahaki Nath Hore v. 
Prabhaseni Dasi (1915) . 19 C. W. N. 1077 

SS. 161, 167 — Incumbrancef^ portion 

of putni tenure purchased from tenant if — Sale of 
tenure in execution of rent-decree against registered 
tenant — Purchaser if must annul transferee's in- 
terest. Jenkins, (X J. (agreeing withN. R. Chatter- 
jea, J.) — The interest of an unregistered pur- 
chaser of a portion of a putni, tenure is not an. 
“ incumbrance.” Within the meaning of s. 161. 
of the Bengal Tenancy Act and need not be an- 
nulled under s. 167 of the Act by the purchaser 
of the tenure at a sale in execution of a rent -decree 
obtained against the registered tenant. Chander 
Sahai v. Kali Prosunna Chakerbutty, I. L. R. 
2S Calc. 254, referred to. Per Mullick J. (contra) 
— A purchaser from a registered tenant is in the 
position of a rent-free sub-tenant and is an incum-- 
brancer within the meaning of s. 161 of the- 
Bengal Tenancy Act. Abdul Raemah Chow- 
DHUEi V. Ahmad AR Bahmah (1915) 

19 C. W. N. 1217 

S. 169 — sub-ss. , (1) (c), (2), Sch. 

Ill, Art. 2 — Rent . sale — Surplus sale-jn'oceeds, 
application by decree-holder for, towards discharge 
of subsequent arrears — Limitation, plea of, if in ay 
be taken. Under cl. (c) to sub-s. (1) of s. 160 
of the Bengal Tenancy Act, the decree -holder 
landlord is entitled to have the surplus sale-pro- 
ceeds paid to him in discharge of arrears of rent 
due from the date of the institution of the- 
suit to the confirmation of the sale, even though 
oci the date of his application for such payment, a 
suit to recover those arrears would be time-barred.- 
Art. 2 of Sch. Ill of the Bengal Tenancy Act pro- 
vides for suits and not for applications of this kind. 
Narehdba Lal Khan v. Sarat Chandra Bhatta- 
CHARJEE (1915) . . ' . 19 C. W. N. 582: 

. s. 171— 

See Bates and Taxes. 

1. L. R. 42 Calc. 625^ 

— SS. 178 (2) (d), 194 — Lease to tenure- 

holder, containing covenant not to excavate tank 
--Bub -lease to raiyat, without covenant — Rxeava- 
tion of tank by raiyat, found an improvement — Buif 
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BENGAL TENANCY ACT (VIH OF lSS6)—contd, 

■ s. 178 — concld, 

for damages for breach of covenant^ who liable — 
Nominal damage — Vindictive damage. Where a 
lease created in favour of certain tenure-holders 
contained a covenant by the latter not to excavate 
a tank, but a tank was nevertheless excavated by a 
raiyat who had taken from the tenure-holders a 
sub -lease which did not impose any similar restric- 
tions on the raiyat : Held^ that s. 178, sub-s. 
{!), cl. (d), of the Bengal Tenancy Act, being con- 
trolled by s. 194, the tenure-holders might have 
effectively inserted a restrictive covenant against 
excavation of tanks in the sub-lease granted to 
the raiyat. That for the breach of the covenant, 
the tenure-holders were liable, but not the raiyat 
between whom and the superior landlord there 
was neither privity of contract nor privity of 
estate. That although the tank was found to 
have improved the land, and the plaintiff thus 
suffered no damage in fact, he was entitled at 
least to nominal damage (which is not necessarily 
small damage) in vindication of his legal right — the 
breach of the covenant not appearing to have been 
deliberate, in which case vindictive damages might 
have been awarded. Mediana v. Comet, [1900'\ 
A. C. IIZ, 116, Whitlum v. Kershaw, 16 Q. B. D. 
613, 618, Williams v. Williams, L. B. 9 C. P. 659, 
Wigsell v. The Corporation of the School for the 
Indigent and Blind, 8 Q. B. D. 357, Mellor v. Spate- 
man, 1 Saunders 3466, and Patrick v. Greenaway, 

1 Saunders 34G6, note, referred to. Akhoy 
Kumak Chatterjee V. Akmak Molla (1914) j 

19 C.^W. N. 1197 

SS. 182, 20 — Raiyat, giving home- 
stead portion of his holding in sub-lease to settled 
raiyat of another village — Sub-lessee if under- 
raiyat or has occupancy right. Where a raiyat 
whose holding consisted partly of agricultural 
and partly of homestead land let out the homestead 
portion to a person who held land as a settled raiyat 
under a diherent landlord in an adjoining village : 
Held, that the incidents of the sub -lease of the 
homestead portion would be governed not by 
the Transfer of Property Act but by the Bengal 
Tenancy Act. That as s. 182 of the Bengal 
Tenancy Act applied, the sub -lessee held the 
homestead as a raiyat. Keishista Kanta Ghosh 
V. Jabtj Kasya (1915) . . 19 C. W. N. 914 

— - S. 188 — S. 188 of the Bengal 

Tenancy Act does not apply to joint tenants, and, 
a suit by a co-sharer for abatement of rent is 
maintainable. Khettbamani Dasi v. Jiban Kri- 
shna Kundh (1914) 1 . 19 C. W. N. 546 

Sch. ra, Art. 2, cl. {b)--Jalhar 

lease, due payable under, if rent within the meaning 
of Bengal Tenancy Act — Suit for recovery of such 
money if governed by special limitation — Interest 
rate of, upon arrears of such money. A Jalkar. 
does not necessarily imply any right to the soil 
and a suit for the recovery of money payable 
under a lease merely conferring a right of fishing 
and no right to land is governed by the special 
limitation provided by Sch. Ill, Art. 2, cl. (6), of 


BENGAL TENANCY ACT (VIH OP im)—ooncld. 

Sch. m — concld. 

the Bengal Tenancy Act. Money reserved in 
such lease is not rent within the meaning of the 
Bengal Tenancy Act and interest at the rate of 
12J per cent, as provided in s. 67 of the Act 
cannot be allowed in respect of arrears of such 
money. Krishna Lal Choudhubi v. Salim 
Mahamed Choxjdhuey (1914) . 19 C. W. N. 514 

Sch. ni. Art 6— 

1, Rmt-decree, ob- 

tained by co-sharer landlord — Limitation for 
execution. In the case of rent -decree obtained by 
a co-sharer landlord, the other co-sharers not 
having been made parties, the period of limitation 
prescribed for the execution of the decree is 
that contained in Art. 6 of Sch. Ill of the Bengal 
Tenancy Act, i.e., three years only and not 12 
years as provided by the Code of Civil Procedure. 
Byomkesh Chakbababty V. Haladhab Mandal 
(1915) 19 C. W. N. 1271 

2. Suit by co- 

sharer landlord for his share of rent not making 
other CO -sharers parties — Decree, execution of — 
Limitation. Au application for execution of a 
decree obtained by a co-sharer landlord for his 
share of the rent, in a suit to which the other co- 
sharers were not parties, the decree being for a 
sum of money not exceeding Bs. 500, is govern- 
ed by the special limitation provided by Art, 6 of 
Sch. Ill of the Bengal Tenancy Act, as amended 
by Act I of 1908. Nabenbra Chandba Lahlri v. 
Afifannessa Bibi (1915) . 19 C. W. N. 751 

BEQUEST. 

by co-parcener— 

See Hindu Law — Will. 

I. L. R. 39 Bom. 593 

BHAGDARI AND NARWADARI TENURES 
ACT (BOM. V OP 1862). 

— - s. 3 — Unrecognised sub-division of a 

bhag — Ilortgage — Covenant in the mortgage-deed — 
Claim for compensation based on covenant maintain- 
able — Contract Act {IX of 1872], s. 65 — Specific 
Relief Act {1 of 1877), s. 38— Mortgagor holding as 
tenant of mortgagee for upwards of twelve yea^s — 
Adverse possession of limited interest. In 1897, the 
house in suit and certain other properties were 
mortgaged to the plaintifi’s father by^ the 
defendants they having purchased the pro- 
perties from the bhagdar owner in 1893. In 
1901, on accounts being taken, part of the 
property was sold to pay part of the mort- 
gage debt, while the balance of the debt was 
secured by a fresh mortgage of the house in suit. 
The deed of mortgage contained a covenant in 
the following terms : — “ If there should be any 
hindrance or obstruction concerning the hou^e, 
or if the house should be taken ont of you’r posses- 
sion, then we and our property and our heirs and 
representatives are liable for any loss you may- 
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BHAGDARI and NARWADAEI TENURES 
ACT (BOM. V OP 1862) — concli, 

S. 8 — concld. 

suiffer and for your moneys advanced*” Ever 
since 1897 th^ defendants held the house as 
plaintifi’s tenants under yearly rent-notes, the 
last of which was passed on 20th June 1908.^ At 
the termination of the last rent-note, that is in 
July 1909, the defendants refused to surrender 
possession to the plaintiff. On the 9th November 
1910, the plaintifi sued to recover possession of the 
house or in the alternative Rs. 749 as compensation. 
The defendants contended that both the mortgage 
and rent-notes were void under the Bhagdari Act 
and that the suit was barred by limitation. The 
lower Courts upheld these contentions and dis- 
missed the suit. The plaintiff having appealed: 
— Held, (i) that the mortgage as well as the rent- 
notes were void under the provisions of Bhagdari 
Act, 1862 ; (ii) that, so far as the contract of mort- 
gage was concerned, the consideration failed ab 
initio, sbnd the money advanced by the plaintiff 
being money received by the defendants for the 
plaintiff’s use, the suit to recover it was barred 
under Article 62 of the Limitation Act ; (iii) that, 
although the mortgage was void under the Bhag- 
dari Act, it was open to the plaintiff to claim 
under the covenant contained in the mortgage- 
deed ; (iv) that the plaintiff’s possession from 
February 1897 to July 1909 gave him an absolute 
title to the limited interest as mortgagee and so 
justified his claim under the covenant for com- 
pensation for disturbance ; (v) that the claim 
under the covenant was within time for the breach 
of the covenant did not occur till 1909 when the 
defendants refused, on demand, to surrender 
possession. Javbrbhai Joeabhai v. Goedhan 
Naesi (1914) . . I. L. R. 39 Bom. 368 


BHINNA-GOTRA SABINDAS. 


See Hindu Law — Ineeeitanoe. 

I. L. B. 42 Calc. 384 


BILL OF LADING* 


;; — yy— Clause of exemption 

from liability after goods are free of ship's tackle, 
validity of — Common carriers by sea, governed by 
English Law and not by Indian Contract Act {IX 
of 1872)-^I'ndian Contract Act {IX of 1872), s, 
23 — Exemption clause not void under — Seaworth- 
iness, definition of — Warranty of seaworthiness 
not extending to lighters or boats — Binding force 
of Privy Council decision on India, ihough not 
in an Indian case. Carriers, hy sea for hire 
are common carrie?:s, to whom the Carriers Act 
(III of 1865) does not apply. Hajee Ismail Sait 
V, The Company of the Messageries Maritimes of 
Prance, ^ 1. L. ^ P. ^ 28 Mad. 400, followed. 
The duties and liabilities of a common carrier are 
governed in India by the principles of the English 
Common Law on that subject (except where they 
have been departed from, in the cases of some 
classes of common carriers, by the Carriers Act of 
1865 or by the Railways Acts of 1878 and 1890), 
and that notwithstandr^ some general expressions 
in the Chapter on Bailments, a common carrier’s 


BILL OF LADING— concld. 

responsibility is not within the Indian Contract 
Act of 1872. The Irrawaddy Flotilla Company v. 
Bugwandas, I. L. It . 18 Calc. 620, followed. 
A provision in a charter party to the effect 
that “ in all cases and under all circumstances the 
liability of the company (of shipowners) shall 
absolutely cease when the goods are free of the 
ship’s tackle and thereupon the goods shall be at the 
risk for all purposes and in every respect of the 
shipper or consignee,” affords complete protec- 
tion to the shipowners against all losses in respect 
of goods arising from any cause at any time after 
the goods are free of the ship’s tackle, whether the 
cause of the loss be (a) as in this case the sinking 
of the boats, which conveyed the goods from the 
ship to the shore, a sinking occasioned by 
the negligent overloading of the boats by the 
shipowner’s landing agents or {b) by the 
misfeasance and fraud of their landing agents. 
Sheik Mahamad Bavuther v. The British Imlia 
Steam Navigation Co., Ltd.. I. L. R. 32 Mad. 95, 
and Chartered Bank of India, Australia and Clima 
V. British India Steam Navigation Co., Ltd., [19091 
A. C. 369, followed. Such a clause as the above is, 
according to English Law, not opposed to public 
policy and is valid ; and section 23 of the Indian 
Contract Act has no application. A decision of 
the Privy Council though not in a case arising from 
India is binding on the Courts in India. Obiter : 
The warranty of seaworthiness which is implied 
as to the ship does not extend to the lighters or 
boats employed to land the cargo. Even this 
warranty to the ship is satisfied if the ship be 
originally seaworthy, i.e., when she first sails on 
the voyage insured ; she need not continue so 
throughout the voyage. Lane v. Nixon, 1 C. P. 
412, followed. Sparrow v. Carruthers, 2 vStrange, 
1236, doubted. Number v. The British India 
Steam Navigation Co., Ltd. (1913) 

I. L. R. 38 Mad. 941 

BIRTH. 

right by — 

See Hindu Law — Partition. 

I. L. R. 38 Mad. 556 


BOARD OF REVENUE. 

reference by — 

See Stamp Act (II oe 1899), s. 57 {b). 

I* L. R. 37 AH* 125 


BOATS OR LIGHTERS. 

See Bill oe Lading. 

I. L. R. 38 Mad. 941 

BOMBAY ACTS. 

1862— V. 

See Bhagdari and Nabwadari Ten- 
ures Act. 

1862— VI. 


See Ahmed AB AD Taluqdars Act* 

— 1869— XIV. 

See Bombay Civil Courts Act. 
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.BOMBAY ACTS~“CowcZd 
1874— m. 

See Hereditary Oettoes Act. 

1876— n. 

See Bombay City Land Eevenub Act. 

1876~-X. 

See Revenue Jurisdiction Act. 

1879— V. 

See Bombay Land Revenue Code. 

1879— XVII. 

See Derkhan Agriculturists’ Relief 
Act. 

1887— VI. 

^ee MATADARs Act. 

1888— VI. 

See Gujarat Taluqdabs Act. 

1901— ni. 

See District Municipal Act. 

1904—1. 

See Bombay General Clauses Act. 

— 1906—11. 

See MamlatdvIrs’ Courts Act, Bombay. 

BOMBAY CIVIL COURTS ACT (XIV OF 1869). 

S. 16 — Divorce Act {IV of 1869), ss. 

4, 6, 7f 8 and 15 — Decree for dissolution of mar> 
riage — Assistant Judge — Jurisdictio^i. Section 16 
of the Bombay Civil Courts Act (XIV of 1869) 
does not authorize any reference to an Assistant 
Judge to decide a suit under the Indian Divorce 
Act (IV of 1869). Thomas French v. Julia 
French (1914) . . I. L. R. 39 Bom. 136 

BOMBAY CITY LAND REVENUE ACT (BOM. 
n OF 1876). 

SS. 30, 35, 39 40 — Certified extracts 

of Rent Roll of “ quit and ground rent ” land — 
'Office of Collector of Bombay — Statements 
therein as to nature of tenure of land — Suit by 
mortgagee relying on such extracts and advancing 
money on title there disclosed against Secretary of 
State — Act only for administration and collection of 
revenue — Uo estoppel created in matters of title — 
“ Sanadi ” tenure. — The Bombay City Land 
Revenue Act (Bombay Act II of 1876) makes 
provision for the administration and collection of 
land revenue in the City of. Bombay. It is for this 
purpose only that it sets up machinery, namely, 
to ascertain who is liable to pay revenue. The 
Collector is a revenue official, and it is only in so 
far as the collection of revenue is concerned that 
he is entrusted with the duty of preparing a register 
and keeping records. The public are given access 
to these only in. order to satisfy themselves that 
they are being properly assessed. The Act does 
not purport to establish a system of registration of 
title which is to supersede other means of convey- 


BOMBAY CITY LAND REVENUE ACT (BOM. 

n OF 1876) — concld. 

S. 30 — concld. 

ing or registering the title to land, or to relieve 
purchasers or mortgagees from the. ordinary obliga- 
tions to see that they get what they have 
contracted to get. No doubt the register is of 
considerable use even for conveyancing purposes. 
But neither the language of the Act, nor the 
character of the officials who have the duty of 
keeping it, is such as to indicate an invitation to 
the public to rely on statements in the records as 
to title which may have to be made incidentally, 
but which are not expressed, and do not 
purport to be decisive either of the rights of' 
Government or of those of the individual as to 
matters which go beyond liability to contribute 
the land revenue. Where, therefore, the 
appellants, in a suit against the respondent, 
claimed that they had advanced money on mort- 
gage relying on statements in certified extracts from 
the Rent Roll of “ quit and ground rent ” land 
kept in accordance with the provisions of the said 
Act in the office of the Collector of Bombay to the 
effect that the land was of “ quit and ground rent,” 
and not of ” Sanadi ” tenure, and therefore not 
liable to be resumed by the Government : Held, 
that the respondent was not estopped by such 
certified extracts from treating the land as being 
of Sanadi ” tenure, and liable to resumption. 
Mebwanji Muncherji Cam a v. Secretary of 
State for India !(1915) 

I. L. R. 89 Bom. 664 

BOMBAY LAND REVENUE CODE (BOM. 
V OF 1879). 

SS. 68, 73— 

See Kasbatis . I. L. B 39 Bom. 625 

:^OND. 

See Mortgage . I. L. R. 37 All. 426 
for appearance — 

See Criminal Rroobdure Code (Act V 
OF 1898), s^. 90, 501 and 537. 

I. L. R. 88 Mad. 1088 

Slavery bond — Public 

policy — Overwhelming interest. Where in a bond 
the executant bound himself down to daily at- 
tendance and manual labour until a certain sum 
was repaid in a certaiin month, and it penalised 
default with overwhelming interest ; Held, that 
such a bond was not enforceable at law being 
opposed to public policy. Ram Saruf Bhagat 
V. Bansi Mandar (1915) 

I. L. R. 42 Calc. 742 

BONUS. 

stipulation for — 

See Patni Lease. 

I. L, R. 42 Calc. 1029 

BOUGHT AND SOLD NOTES. 

See Sale of Goods. 

I. L. R. 42 Calc, 1050 
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BREACH OF CONTRACT. 

8m Contract . I. L. R. 88 Mad. 791 
procuring of — 

8ee Marriage, contract op. 

I. L. R. 39 Bom. 683 

BREACH OF TRUST. 

See Trustee . I. L. R. 38 Mad. 71 


c 

CALCUTTA MUNICIPAL ACT (BENG. Ill OF 
1899). 

ss. 223, 228 — 

See Rates and Taxes. 

I. L. R. 42 Calc. 625 


BBOEIER. 

— personal liability of— 

See Sale op Goods. 

L L. R. 42 Calc. 1050 

BUNDELKHAND AHENATION ACT (U.P. H 
OF 1903). 

~~ s. 3— 

1, Agricultural tribe 

— Suit for 'pre-emption — Sanction. Tbe sanction 
contemplated in section 3 of the Bundelkliand 
Alienation of Land Act, 1903, applies to a volun- 
tary transfer, and there is no provision in the 
Act which entitles an intending pre-emptor to 
get the sanction of the Collector to bring a suit 
for pre-emption. Therefore a Court is not entitled 
to grant a decree for pre-emption to a person who 
is not entitled to purchase the property in question 
not being a member of the agricultural tribe 
within the meaning of section 3 of the Bundel- 
khand Alienation of Land Act. Suraj Bhan v. 
SoMWAEPURi (1915) . . L L. R. 37 Ail. 662 


2. Equity of redemp- 

tion sold and pre-empted — Sale of mortgagor's 
rights — Bights of purchaser. The policy of' the 
Bundelkhand Land Alienation Act is to prevent 
persons who are not members of an agricultural 
tribe from acquiring property and tke provisions 
of section 3 apply to all permanent alienations 
even though they are brought about by the exercise 
of the right of pre-emption. Property in Bundel- 
khand was mortgaged and subsequently the 
equity of redemption was sold by the owners to 
a certain person from whom it was pre-empted. i 
The Collector, however, did not sanction the sale 
but ordered the name of the purchaser to be re- 
corded as a usufructuary mortgagee. Later, 
the^ mortgagors sold this very property to the 
plaintiff- He brought this suit to redeem it from 
the defendant who was in possession as a prior 
mortgagee. Held, that the plaintiff had a right 
to redeem the property from the defendant inas- 
much as the ultimate right of redemption remained 
in the representatives of the original mortgagor. 
This right they were entitled to transfer to the 
plaintifi. Ram Nath v. Harani (1915) ' 


BURDEN OF PROOF. 


I. L. R. 37 AIL 467 


See Agra Tenancy Act (II or 1901), 

s. 164 . . I, L. R. 37 An. 595 


See Limitation Act (IX or 1908), Arts. 
142, 144 . I. L^. 39 Bom. 335 

See Onus op Proop. 


See Penal Code Act (XLV op 1860), 

s. 456 . . I. L. R. 37 AH. 395 


ss. 343, 442 — Notice for removal of 

dilapidated hut belonging to tenant if can be served 
on the landlord. The definition, of owner of land 
as given in s. 3, sub-s. {32), includes both the land- 
lord and the tenant and a notice under s. 343 
for the removal of a hnt belonging to the tenant can 
be served upon the person who is the owner of the 
land and such person having had a notice served 
upon him is Liable to comply with the terms there- 
of. S. 442 of the Act which contemplates a 
different set of circumstances does not in any 
manner abridge the power conferred by s. 343. 
Corporation op Calcutta v. Monmoth a Nath 
Sett (1914) , . . 19 C. W. N. 391 

CANCELLATION OF ORDER. 

See Probate and Administration Act 
(V op 1881), s. 50. 

I. L. R. 37 All. 389 

CAPITAL CASES. 

See Public Prosecutor, duty op. 

I. L. R. 42 Calc. 422 

CARE AND PRUDENCE. 

degree of — 

See Trustee . I. L. R. 38 Mad. 71 


CARGO. 

See Confiscation. 

I. L. R. 42 Calc. 33A 

CASTE. 

See Hindu Law — Marriage. 

I. L. R.I39 Bom. 538- 

CASTE QUESTION. 

See Civil Procedure Code (Act V of' 

1908), s. 97 . I. L. R. 39 Bom. 339 

CAUSE OF ACTION. 

See Arrest op Ship. 

I. L. R. 42 Calc. 86 

See Civil Procedure Code (Act V op- 
1908), s. 11, Expl. IV, 0. II, E. 2. 

I. L. R. 39 Bom. 138 

See Civil Procedure Code (1908), s, 

20 (c) . , I. L. R. 37 AU. 189 

See Hindu Law — Will. 

I. L. R. 42 Calc. 661 

See Hindu Law — Will. 

I. L. R. 37 AU. 422 
See Limitation Act (IX op 1908), Son. I,. 
Ar/TS 91 AND 120. 

, L L. R. 37 AU. 649 
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CHARGfB! — coutd. 


CAUSE OF ACTION— co7^c?^^. 

See Madeas Estates Land Act (I of 
1908), s. 192 . I. L. R. 38 Mad, 655 

See Madeas Land Enceoachment Act 
(III OF 1905), ss. 3, 5, 14. 

1. L. R. 38 Mad. 674 

See Teade Maek. 

L L. R. 37 AU, 446 


for mesne profits — 

See Civil Peoceddee Code (Act V of 
1908), 0. 11, EE. 2 AND 4. 

I. L. R. 38 Mad, 829 

for possession of land — 

See Civil Peoceddee Code (Act V of 
1908), 0. II, EE. 2 AND 4. 

I. L. R. 38 Mad. 829 

for return of purchase money on 

dispossession — 

See Limitation Act (IX of 1908), Sen. I, 
AETS. 62 AND 97. 

I. L. R. 38 Mad. 887 

survival against insolvent defend- 
ant — j 

See CeviL Peocedtjee Code (Act V of 
1908), 0. XXIL E. 10. 

I. L. R. 39 Bom. 568 

CENTRAL PROVINCES LAND REVENUE ACT 
(XVIII of 1881). 

ss. 83, 72, 68 — Suit to correct an entry 

in record’of -rights if a suit under s. 83 — Limita- 
tion — Limitation Act {IX of 1908), Art. 120. 
In a record-of-riglits prepared under Chap. VI of 
the Central Provinces Land Revenue Act, 
the appellants were described as “ shihmi gaon- 
tias ” or permanent tenants under plaintiffs. The 
plaintiffs sued to have the entry amended so that 
the appellants might be described as mortgagees 
and not as permanent tenants. Held, that the 
suit was within s. 83 of the Act and a suit under 
that section is not governed by Art. 14, but by 
Art. 120 of the Limitation Act. Where the defend- 
ants having been recorded as “ shikmi gaontiasf^ 
the plaintiffs, gaontias, sued for a declaration 
that they were in possession as mortgagees only : 
Held, that the Settlement Officer acted either un- 
der s, 68 or under s. 72 of the Act, so that the 
Court had jurisdiction to entertain the suit under 
s. 83. Xabaghan Badhai v. Ragdnath Babe 
(1915) . . . . 19 C. W. N. 1303 

CERTIFIED COPY. 

filing of — 

See Affeal . I. L. R. 42 Calc. 433 
CHARGE. 

See Co-oFEEATiVE Society. 

I. L. R. 42 Calc. 377 
See Debt . I. L. R. 42 Calc, 849 


See Railway Receipt. 

I. L. R. 38 Mad. 664 

See Rates and Taxes. 

I. L. R. 42 Calc, 625 

See Teansfee of Peofeety Act (IV of 
1882), s. 82 . I. L. R. 37 AU. lOi 

See Teansfee of Peofeety Act (IV of 
1882), ss. 118 TO 120, 54 and 55, cl. 

6 (5) . . I. L. R. 38 Mad. 519 

1, — Explosive Sub- 

stances Act, 1883 {46 cL 47 Viet. c. 3), s. 4 — Explo- 
sive Substances Act {VI of 1908), s. 4 {b) — Charge, 
specifications of — Accusedi^s right to know value 
thereof — Penal Code {Act XLV of 1860 as amended 
by Act VIII of 1913), ss. 120, 120 A, 120 B, 121 A— 
‘‘ Explosive Substance ” — ‘‘ By means thereof ” — 
Unlawfully and malacioushf^ — ^"‘Criminal conspir- 
acy^'' — Misjoinder of charges — Criminal Procedure 
Code {Act V of 1898), ss. 196, 235, 342, 360 {!), 
417 — Same transaction^^ limits of — Joinder of 
charges under s. 4 (6) of Act VI of 1908 and s. 120 
B of the Penal Code — Co -conspirators, separate trial 
of — Crown\s right to prosecute irrespective of the 
question of ultimate design — “ Presumption of inno- 
cence ’• of accused, meaning of — Conspiracy, charge 
of — Prosecution, duty of — Explanation by accused , — 
Want of, ivhen fatal — Leading questions — Cross- 
examination of its own tvitnesses by p'osecution, 
u'heyi permissible — Evidence Act {1 of 1872), ss. 10, 
14. 15. 54, 135, 143, 154 — Official witnesses for 
Croum whether privileged from disclosing source of 
information — Detective, whether so pi'ivileged regard- 
ing placeof secretion — ’Written statements of accused — 
Examination of accused — Comparison of handwriting 
by Court, pi'ojmiety of — “ Possession, meaning of — 
Depositions, reading over of, daily in -open Court. 
An accued is entitled to know with certainty and 
accuracy the exact value of the charge brought 
against him. But where the accused fully under- 
stood the nature of the offence with which they 
were charged, they had clearly not been prejudiced 
by the omission of the words “ unlawfully and 
maliciously ” and “ in British India ” occurring in 
section 4 (6) of Act VI of 1908. Such an omission 
can be cured by the verdict. The Queen v. Muns- 
low, [7555] 1 Q. B. 758, referred to. Where the 
illegal act charged under section 120 B is the un- 
lawful and malicious possession of explosive sub- 
stances within the meaning of section 4 of the Ex- 
plosive Substances Act, 1908, it is not essential to 
specify in the charge the explosive substance 
which the accused have conspired to have in their 
possession or under their control. A person may 
be guilty of criminal conspiracy even though the 
illegal act, which he has agreed to do, has not been 
done, for the crime of conspiracy consists only- 
in the agreement or confederacy to do an illegal 
act by legal means or a legal act by illegal means.” 
Peg. V. Hibbert, 13 Cox 82, Quinn v. Leathern, 
\190T\ A. C. 495, The Queen v. Most, 7 Q. B. D. 
244 : 14 Cox. 583, and O'Connell v. The Queen, 11 
Cl. ds F. 155 ; 1 Cox. 413 ; 5 St. Tr. X. S. 1, 
referred to. The indictment in all cases of conspir-- 
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acy must in the first place charge the conspiracy, 
but in stating the object of the conspiracy 
the same degree of certainty is not required as in 
an indictment for the offence conspired to be 
committed. The King v. Gill, 2 B. cb Aid. 204, 
The Queen v. Kenrich, 5 Q. B. 49, The Queen v. 

d Q. B. 126, SydaerffY. The Queen, 11 Q. B. 
245, I he Queen y. Gompertz, 9 Q. B. 824 ; 2 Cox. 

V. The Queen, 2 Q. B. D. 48, Taylor 
n ^ V. Parker, 3 

V- B. 292, referred to. It is a wholesome rule that 
the Court should adhere to the language of the sta- 
tute, as far as practicable, when a charge is drawn 
up ; as nothmg is gained by a paraphrase, while 
opportunity is afforded to the accused to take ex- 
ception to the form of the charge. The accused 
cannot be convicted on a conspiracy charge under 
section 120 B, Indian Penal Code, unless the prose- 
cution establishes that the accused were members 
the conspii-acy after the 27th March 1913 when 
Act VIII of 1913 became law. A comprehensive 
lormula of universal application cannot be framed 
regarding the question whether two or more acts 
constitute the “ same transaction ” ; the circum- 
stances which must bear on its determination in 
each m(^vidual case are proximity of time, unity 
or proximity of place, continuity of action, and 
community of purpose or design. If A, B and C 
conspire to make, or have in their possession or 
under their control, an explosive substance within 
he meanmg of the Explosive Substances Act, 
and,^ if m pursuance of such conspiracy A makes or 
has m his possession or under his control an explo- 
sive substance, they may, if the Court thinks fit, 
be charged and tried together under section 120 B, 

3 qnf ^ 4 (6) of Act VI of 

co-conspirators named in 
the charge are not placed on their trial, the trial of 
without the others is not vitiated. 

V. Laht Mohan Qhuckerbutty, I. L. R. 38 
'■ f- e^PWd. If the 

TfM 9,n offence under eeotion 

4 (5) of the Explosive Substances Act, 1908, in pur- 

Sown conspiracy, it is open to the 

Crown to prosecute them for such offences, irre- 

the°fll7* ultimate design of 

I section 121A, 

previous 
Criminal Procedure 
7 justify the inference of guilt, 

he mculpatory facts must he inoompatihle with 

than tw o7r “I reasonable hypothesis 
than tut of his gudt JJ. V. Hod^e, 2 Lmin O. O. 

(in orimina? o J”^®®runpiion of innocence 

ifthoT^^ ■ signifies no more thdn this that 

is o ^o®*™ie ’"'hen drawn out 

IS, prst that a person who is charged with a crimA 

na7?rtl according to the ordi. 
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reasonable doubt.” In a charge of conspiracy 
general evidence of the existence of the conspiracy 
may first be given, before particular facts are 
proved to show that one or more of the accused 
took part in it. R. v. Sidney, 9 St. Tr. 817, Queen 
Caroline's Case, 2 B. <b B. 284 ; 1 St. Tr. N. S. 
1348, R. y. Hunt, 3 B. S Aid. 566, followed. ' Under 
the law in England facts similar, but not part of 
the same transaction as the main fact, are not in 
general admissible to prove either the occurrence of 
the main^ fact or the identity of its author except 
(after evidence aliunde on these points has been 
given) to show the state of mind of the parties 
with regard to such fact, i.e., knowledge of its 
nature, or his intent. In general, whenever it is 
necessary to rebut even by anticipation, the defence 
of accident, mistake or other innocent condition 
of mind, evidence that the accused has been con- 
cerned m a systematic course of conduct of the 
same specific kind as, and proximate in point of 
time to that in question, may be given. R. v Holt 
{I860) Bell. 280 : 8 Cox. 411, to the contrary ^ no 
of Oox. 804 • 

T p Bebendra Prosad, I. 

L. R, 36 Calc. 573; ^C. L. J. 610, referred to. Sec- 
tion 4 of Act VI of 1908 substantially reproduces 
the provisions of section 3 of 46 and 47 Viet. Chap. 

3 (Explosive Substances Act, 1883), consequently 
the expression unlawfully and maliciously ” may 
be interpreted in the sense in which it is familiarly 
? n criminal law of England. “ Unlail 

fully thus signifies “ not for a lawful object,” and 
^ maliciously signifies “ intentionally and without 
justihcation or excuse or claim of right.” The 
V. OUm(.m, [IS95] i Q. b. 556 ; h Oox. IS, ' 
Me* V. HutcUm [1903] 2 K. B. 714 ; 20 Cox. 

» ^2 Oox. 123 ; 10.0 

B. 356, McPherson v. Daniels, 10 B. <b C ^>72 
Broma^eY. Prosser 4 B. & 0. 247, Olarh v. 'Moly\ 

3 Q. B. B. 237, Allen v. Flood, 11S9S] A. O. 

1, Johnson V. Emerson, L. M. 6 Ex. Oh. 373, B. v 
Pembleton, 2 O. 0. R. 119 is Cox. 607, Moqiil 
Oo y McGregor, [1892] A. 0. 25 ,-23 
Q. B. D 698, followed. The term ‘‘ explosive sub- 
stance as used in section 4 (6) of Act VI of 1908 
mcludes any ^art of an apparatus, machine, or 
implement mtended to be used or adapted for 

^ causing any explosive sub- 
stance, and by means therenf ” d 


”®an 

% T 'f- Charles, 17 Oox. 

499, pferred to. The inference of fact may legiti- 
mately be drawn that the “ explosive substances ” 
fr®®j7 Sasania were intended for 
use ^n British India. It is the duty of the proseou- 

nWfl Plf.r s®®»re a conviction as to 

pla<ce all the available evidence in the case fairlv 

si the trftunal by whlXfth^ 

mid ?“°®®“®9.®f the accused is to he deter- 
mm^. Ram Ranjan Roy v. King^Emmror I L 
; 7^ U. W. N. 28, following Reaina 
y. Holden, 8 C. <b P. 606, referred to. “ The proof 
of the ca^ agamst the prisoner must depend for 
exnlamf'^ iiot upon the absence or want of any 

thf postivA prisoner, but upon 

the positive affirmative evidence of his guilt that 
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is given by the Crown.” But “ if there is, a certain 
appearance made out against a party, if he is 
involved by the evidence in a state of considerable 
suspicion, he is called upon, for his own sake and 
his own safety, to state and to bring forward the 
circumstances, whatever they may be, which might 
reconcile such suspicious appearances with per- 
fect innocence.” Regina v. Frosty i St. Tr. N. S, 
85, followed. While it is not necessary to prove 
manual possession of the explosive substance by 
the accused, it must be proved that it w^as in his 
power or control : possession to be punishable must 
also be possession with knowledge and assent. 
The mere fact that the other accused were in the 
room does not show they were in possession of all or 
any of the things contained therein. When the 
evidence at the disposal of the prosecution is 
insufficient to secure a conviction for the crime 
committed, it is inex|)edient, even though it may be 
lawful, to prosecute the accused for a conspiracy 
the proof whereof really rests on the establishment 
of that very crime. Reg. v. Boulton, 12 Cox. 87, 
and Emperor v. Lalit Mohan, I. L. R. 38 Calc. 559 ; 
15 C. W. N. 593, referred to, A man’s guilt is to 
be established by proof of the facts alleged and 
not by proof of his character ,* such evidence might 
create a prejudice but not lead a step towards 
substantiation of guilt. In India, as in England, 
the accused are entitled in cross-examination to 
elicit facts in support of their defence from the 
prosecution witnesses wholly unconnected with the 
examination-m-ohief. In the course of cross- 
examinafcion of this character the defence are en- 
titled, in view of the generality of section 143 of the 
Indian Evidence Act, to ask leading questions. 
Under section 154, the Court has the discretion to 
permit the prosecution to test, by way of cross- 
examination, the veracity of their own witnesses 
with regard to the (unconnected) matters elicited 
by the defence in cross-examination. [While in 
the United States a party has no right to cross- 
examine any witness, except as to circumstances 
connected with matters stated in his examination- 
in-chief, and if he wishes to examine him respecting 
other matters he must do so by making him his 
own witness and by calling him as such in the subse- 
quent progress of the cause. Philadelphia and 
Trenton Railway Co. v. Stimpson, 14 Peter 448, 
referred to.] The defence is not entitled to elicit 
from individual prosecution witnesses whether he 
was a spy or an informer, or to discover from police 
officials the names of persons from whom they 
had received information ; but a detective cannot 
refuse, on grounds of public policy, to answer a 
question as to where he was secreted. R. v. Watson, 
32 St. Tr. 1, R. v. Richardson, 3 Fos. <Ss Fin. 693, 
A.-G. V. Bryant, 15 M. <& Tf. 169 ; 71 R. R. 610, 
Marks v. Bey f ns, 25 Q. B. JD. 494, Webb v. Catch- 
love, 3 T. L. R. 159, referred to. In strictly carry- 
ing out the provisions of section 360 (1) of the Cri- 
minal Procedure Code by the daily reading over 
in open Court of the deposition of each witness, 
the Court does not lay itself open to criticism, 
though that procedure should occupy considerable 
time. Mohendra Nath v. Emperor, 12 0, W. N. 845, 
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Jyotish Chandra Mukerjee v. Emperor, I. L. R. 36 
Calc. 955, and Kamatchinathan v. Emperor, I. L. R. 
28 Mad, 308, referred to. Though written state- 
ments may be accepted from the accused in accord- 
ance with the universal practice in the Courts under 
the Calcutta High Court, they do not take the place 
of evidence nor of such examination of the accused 
as is contemplated by section 342 of the Code of 
Criminal Procedure. Emperor v. Ansuiya, {1903) 
All. W\ N. 1, dissented from. Amrita Lal Hazea 
V. Emperor (1915) . . I. L. R. 42 Calc. 957 

2 Annuity — Charge 

on movable as well as immovable properly — Sale of 
property charged in separate lots — Notice of charge to 
purchasers. Movable property, at all events mov- 
able property which is not penshable or necessarily 
consumed by use, may be efl’ectively charged with 
the payment of an annuity and may be sold subject 
to the charge even in execution of a decree fpr 
arrears of the annuity. Sahib Mirza v. Umda 
Khanam, I. L. R. 19 Calc. 444, followed. "Where,, 
however, an annuitant, in execution of a decree 
which he had obtained for arrears of an annuity, 
attached and sold part of such movable property 
•without notice of the charge and the nature of the 
property was such that it w'as of no particular 
value apart from other property which was sold 
separately : Held, that such part must be taken 
to have been sold free of the charge. Ganesh v. 
Babxj Ram (1914) . . I. L. R. 37 AIL 72 

CHARTER ACT (24 & 25 VICT. C. 104). 

el. 16— 

See JuBiSDicTiON. 

I. L. R. 42 Calc. 926 

See Madras City Muricipad Act (III op 
1904) . . I. L. R. 38 Mad. 681 

CHARTER OP THE SUPREME COURT, 1774, 
cl. 26— 

See Arrest oe Ship. 

I. L. R. 42 Calc. 85 

CHATTELS. 

See Palas or Turns of W^orship. 

I. L. R. 42 Calc. 455 

CHAUKIDARI CHAKRAN LANDS. 

1. Village Chauki- 

dariAct {Beng. VI of 1870), s ^ 1, 48, 49, 50, 51, 52, 
58 — Power of resumption and assessment of chauki- 
dari chahran lands — Zamindari esaies in Orissa — 
Regulation XII of 1805, s, 33 — Regulation XIII of 
1805, s. 41 — Regulation I of 1793, s. 8, cl. (4 ) — 
Onus of proof. In these appeals, the Judicial 
Committee (affilrming the decision of the High 
Court) held, on a consideration of the history of 
Orissa, and of the legislation applicable to its 
settlement, and the nature of its zamindari estates, 
that the Government were, under the circumstances, 
not entitled to resume and assess with revenue, 
as being chaukidari chakran lands within the 
meaning of the Village Chaukidari Act (Bengal 
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Act VI of 1870) certain lands forming part of the 
•estates of the respondents (the zamindars of Sukin- 
da and Madhupur) in Orissa, with whose ancestors 
settlements had been made in 1803, and sanads 
granted by which statutory confirmation was given 
by section 33 of Bengal Regulation XII of 1805, 
and in respect of which estates the revenue was 
settled in perpetuity. The history of chaukidari 
grants as set out in the judgment of Lord Kings- 
down in the case of Joyhishen Mookerjee v. Collector 
of East Burdman, 10 Moo. I. A. 16, referred to. 
The respondents in discharge of the duties imposed 
■on them by their sanads to maintain peace and 
order within their estates (the manner in which 
they were to carry out such duties being impliedly 
left by the Government to the zamindars, as there 
was no machinery provided for the purpose in 
the legislation previous to 1870) retained in their 
service a large number of chaukidars whom, accord- 
ing to the custom of the country, they remunerated 
by grants of land in lieu of wages. A register 
of these chaukidars was kept in the zamindari 
office, and in the appointment of the chaukidars, 
in more than one instance, the Government Police 
Officer had a voice. But the records showed that 
the zamindars often changed the lands held by 
these men, and resumed what they considered 
to be in excess of their requirements. Bengal 
Act VI of 1870 was extended to Orissa in 1879. In 
• suits by the respondents against the Secretary of 
State for a declaration that the Act did not apply 
to the lands in question : Held that the onus was 
•on the appellants to show that when the zamindaries 
were confirmed to the respondents’ ancestors, such 
■confirmation was subject to reservations in re- 
spect of any land which gave the Government the 
power of resuming and assessing it, and that onus 
iad not been discharged. The power of resump- 
tion was reserved by Government in the old Regu- 
lations in respect of lands which had been set 
apart by the zamindar with their permission or 
under their authority. In Regulation I of 1793 
the word used is “ appropriated” ; in Regulation 
XIII of 1805 the expression ‘‘ assigned ” is em- 
■ployed : but in both statutes the characteristics of 
the grants under which the lands were held de- 
pended on the implied authorisation of the Govern- 
ment, which excluded them from consideration 
in the adjustment of the jama of the mahal. In 
the present cases the appellant had failed to show 
that any parcel of land was not taken into account 
in fixing the rent respectively payable by the re- 
spondents, nor that there was any obligation on 
the part of the respondents to make such grants. 
The only obligation on them was to maintain 
peace and order within their zamindaries. They 
entertained the services of chaukidars for whose 
maintenance they allotted from time to time certain 
lands of their own free wiU. The mere fact that 
some appointments were .^made with the approval 
of a Government official could not alter the nature 
of the grants. The word ‘‘ assigned ” in the 
definition section of Bengal Act VI of 1870 means 
land assigned by Government, or appropriated 
under their authority or with their permission. 


CHAUKIDARI CHAKRAN LANDS-^onc?^?. 

Xot only did the form of the “ transferring order ” 
in Schedule C of the Act clearly show that the ex- 
pression “ assigned ” is applied to lands assigned by 
Government for the maintenance of the chaukidars, 
and in respect of which they reserved the right to 
resume and transfer to the zamindar subject to an 
additional assessment, but the resolution by which 
the Act was extended to Orissa leaves no j)ossibility 
of doubt what the Goverijment understood the 
Act to mean. In the order! passed a distinction 
is made with regard to chaukidari holdings in the 
temporarily-settled tracts and those situated in 
“ permanently-settled estates.” With regard to 
these it is declared that on resumption “ the hold- 
ings should be included in the estates within which 
they lie, and form part of its assets in the future.” 
Nothing can be clearer that the Act was designed 
to deal with lands which, although lying within a 
mahal, did not form part of its assets, which was 
not the case with the respondents’ zamindaries. 
Secretary oe State eor India v. Kirtibas 
Bhtjpati Harichandan Mahapatra (1914) 

I. L. R. Calc. 710 

2. Suit for Jchas pos- 

session — ChauJcidari chakran lands — Resumption hy 
Government and settlement with private individual — • 
Holding over hy tenant without settlement from such 
private individual. The plaintiffs sued to obtain 
khas possession of three plots of land and for 
damages and in the alternative for a decree declar- 
ing that the defendants were bound to pay rent 
and for assessment of adequate rent. The lands 
in suit were formerly chakran lands which were re- 
sumed by Government and settled with plaintiff’s 
vendor on 7th September 1898. The plaintiff ob- 
tained his title to the lands by purchase of his 
vendor’s interest at an auction sale in execution of 
a decree in 1907 or 1908. The defendants who 
held the lands as chaukidari chakran lands at the 
time of the resumption continued to hold them 
ever since without taking any settlement either 
from the plaintiff’s vendor or the plaintiff. In 
1902 the plaintiff’s vendor sued the defendants in 
the Small Cause Court for compensation for use 
and occupation and obtained decrees against 
them. The plaintiff brought his suit on the 10th 
September 1909. Held-, that once the chakran 
lands were resumed and settled with the plaintiff’s 
predecessor the latter had the right to take khas 
possession of the lands and the mere omission of 
the plaintiff’s predecessor and of the plaintiff after 
him to assert that right would not amount to ac- 
quiescence on the part of the plaintiff which would 
alter the status of the 'defendants from that of 
trespassers to that of tenants and the plaintiff 
was entitled to bring his suit within 12 years from 
the date of resumption by Government and settle- 
ment with the plaintiff’s vendors Raj Krishna 
Rudra V. Phakir Dome (1913) 

19 C. W. N. 478 

CHEQUE, PAYMENT BY. 

— Effect of such pay- 
ment — Part-payment — Limitation — Limitation A ct 
{IX of 1908), s. 20 — Continuous account. If a 
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cheque is delivered to a payee by way of payment 
and is received as such, it operates as a payment 
subject to a condition subsequent that if upon due 
presentation the cheque is not paid, the original 
debt revives. Where such a cheque is signed by 
the debtor and paid in part -payment of the princi- 
pal of a debt, the cheque being subsequently 
honoured, the proviso to s. 20 of the Limitation 
Act has been complied with. Mackenzie v, 
Tiruvengadathan, I. L. B. 9 Mad. 271, distinguished. 
Where the dealings between two parties give 
rise to a continuous account, the whole forms one 
cause of action. Bonsey v. Wordsworth, 18 C. B. 
225, followed. Kedae Nath Mitea v. Diha- 
BANDHir Saha (1915) . I, L. R. 42 Calc. 1043 

CHOTA NAGPUR ENCUMBERED! ESTATES 
ACT (BENG. VI OF 1876). 

— 3 — Deed of release executed by dis- 
qualified proprietor. A deed of release executed 
by a proprietor at a time when his estate was 
managed under the Chota Nagpur Encumbered 
Estates Act, Beng. VI of 1876, cannot be opera- 
tive, as the proprietor was wholly incompetent to 
make any such disposition of his property. It was 
not a case of a merely voidable agreement. An ad- 
mission to that eSect in a chhar sanad (which did 
not operate as an alienation) granted by the dis- 
qualified proprietor did not bind the estate even 
as an admission. Biswahath Goeain v. Sxjeen- 
EEA Mohah Ghosh (1913) . 19 C. W. N. 102 

s. 17— 

JSee Pathi Lease. 

I. L. R. 42 Calc. 1029 

CHOTA NAGPUR LANDLORD AND TENANT 
PROCEDURE ACT (BENG. I OP 1879), 

S. 47 — Suit for rent — Plaint not 

sp>ec.ifying property in arrears — Tenure, if may be 
sold without amending plaint — Order of High Court 
to amend plaint if under Civil Procedure Code {Act 
V of 1908), 0. VI, r. IS — Decree, if should he 
amended — Bemand order directing trial by specific 
Court — Another Court having jurisdiction, if may try. 
Where in a suit for rent governed by the Chota 
Nagpur Landlord and Tenant Procedure Act of 
1879 th^ plaint did not specify correctly the pro- 
perty in respect of which the rent was due as re- 
quired by s. 47 of the Act, and the sale procla- 
mation issued in execution of the decree passed in 
the suit (which by force of s. 5 of the Bengal 
Rent Recovery Act of 1865 would specify the pro- 
perty in the words of the plaint) was in conse- 
quence found to be defective by the High Court on 
an appeal preferred to it in execution proceedings 
and the PQgh Court by its order, dated 13th March 
1913, acting on the agreement of the parties direct- 
ed that the description in the plaint should be 
amended, the plaintiff being given liberty to sub- 
mit a correct description, and further that the 
Court that tried the original suit ” should adjudi- 
cate upon the matter in case of controversy, but on 
aremand, the Deputy Commissioner, and not the 


CHOTA NAGPUR LANDLORD AND TENANT 
PROCEDURE ACT (BENG. I OF im)--contd. 

■ s. 47 — concld. 

Deputy Collector who tried the original suit, caused 
the plaint to be amended on the 17th May 1913 : 
Held, that r. 18 of 0. VI of the Civil Procedure Code 
did not apply to the matter as the order of the 
High Court directing amendment was not made 
under 0. VI, but under the power of the Court to 
order that certain steps should ’be taken by the 
parties to enable the differences between thegi to be 
properly settled, and the amendment made was not 
out of time. That although the Deputy Commis- 
sioner had general jurisdiction over the case under 
the High Court’s order the Deputy Collector and 
not he had power to deal with the matter and his 
order should be set aside. That the objection on 
the part of the judgment -debtor that it was the 
decree and not the plaint that was to be amended, 
though it would have been a valid objection if the 
case was under the general law, under the special 
provisions of s. 5 of the Rent Recovery Act there 
was no necessity for amending the decree. Mahan 
Mohan Nath Sahi v. Peatap XJhai Nath Sahi 
Deo (1914) . . . . 19 C. W. N. 200 

CHOTA NAGPUR TENANCY ACT (BENG. VI 
OF 1908). 

; — S. 11 — Begistration of transferee of 

tenure in landlord's office, condition precedent to 
suit for rent — Becord-of -rights, transferee's name re- 
corded in, if substitute for registration. The grant- 
ing by the Settlement Department of a copy of a 
hhewat containing the name of a certain person 
as the holder of a tenure is not equivalent to regis- 
tration in the office of the landlord of the transfer 
of the tenure to that person as contemplated by 
s. 11 of the Chota Nagpur Tenancy Act. Angnxt 
Ghasi V. Chijthu Pateas (1914) 

19 C. W. N. 461 

• ^ ss. 20 (3), 139 (6 ) — Occupancy-right 

acquired before Act, if affected. When a suit relates 
to agricultural lands and is instituted by the head- 
man of a village in his character as headman, cL 
{6) of s, 139 of the Chota Nagpur Tenancy Act 
operates as a bar. Section 20, cl. {3), of the Chota 
Nagpur Tenancy Act of 1908 does not affect occu- 
pancy rights acquired before that Act came into 
force. Under Act X of 1859 which applied in 
1867 when the land in suit was reclaimed, occu- 
pancy right could be acquired by raiyats who occu- 
pied the land for a period of 12 years, cultivated 
the same and paid rent therefor as rayats. Ditega 
Peosad Singh v. Hari Ram Mahato (1914) 

19 C. W. N. 678 

ss. 87, 258, 265 Judicial 

Commissioner hearing appeals in cases under s. 
87, if Revenue Officer — Order not modifiable by suit 

in Civil Court — Order to what extent res judicata 

Civil Procedure Code {Act V of 1908), s. 11. R 
having been entered m the record-of-rights (pre- 
pared under s. 83 of the Chota Nagpur Tenancy 
Act) holding Pargana Barway as a jagir descendible 
to children, the Maharaja of Chota Nagpur sued 
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OP 1908) — concM, 

s. S7 — concld. 

him under s. 87 to have the entry amended 
and altered to a liie-jagir. The Revenue Officer 
dismissed the suit, but it was decreed by the Judi- 
cial Commissioner who had been appointed by the 
Local Government under s. 264 (viii) of the Act 
as Special Officer for hearing appeals from decisions 
of Revenue Officers under s, 87 of the Act. R 
thereafter brought this suit against the Maharaja 
in the Civil Court for a declaration that Pargana 
Barway was the hereditary impartible estate of the 
family of the plaint ifi i Held, that the Judicial 
Commissioner by virtue of his appointment under 
s. 264 (viii) performed the functions of a “ Reve- 
nue Officer ” within the meaning of s. 258 of the 
Act in disposing of appeals from decisions of Reve- 
nue Officers under s. 87, That a simple de- 
claration of the nature of the tenure was within 
the competence of a Revenue Court acting under 
s. 87 of the Act and therefore the decision of 
the Judicial Commissioner was a bar to the trial of 
the present suit which was a suit only for such a 
declaration. That although R could not seek to 
vary or set aside the order of the Revenue Court 
under s. 87, he could, being in possession, defend 
his title in a suit for resumption of the tenure 
brought by the Maharaja. Gauesh ISTaeaht Sahi 
Deo V. pROTAP XJdai Nath Sahi Deo (1916) 

19 C. W. N, 998 

CHUKANI RiaHT. 

— — Contract of sale of a 

chulcani tenure — Misrepresentation by non-disclosure 
of facts — Suit for rescission by purchaser — Transfer 
of Property Act {IV of 1882),^ s. 55 — Duty of seller, 
A chukani tenure in the District of Rungpur is not a 
temporary tenure under the Transfer of Property 
Act terminable at sis months’ notice but a raiyati 
leasehold which may develop into occupancy right. 
When the vendor is informed by the purchaser of 
his object in buying certain property and the lease 
contains covenants which will defeat that object, 
mere silence wdll, in equh^, be equivalent to mis- 
representation. Flight V. Barton, 3 My. & K. 282, 
followed. JoGESDEA Nath Goswami v. Chandra 
Kumar MoauMDAR (1914) . I. h, R. 42 Calc. 28 

CHUR LAND. 

Thalc and Survey 

maps — Consent decree in previous suit — Decree not 
inter partes — Constructive possession of owner of sub- 
merged lands during diluvion — Adverse possession — 
Limitation, The plaintiffs sued for declaration 
of their title to certain Chur lands which they 
alleged were partly reformations on the site of 
and partly accretions to three Mauzas. The 
Churs were measured in the course of Thak pro- 
ceedings in the year 1859 and were subsequently 
measured by way of survey during the followin<y 
year. The plaintiffs based their title to the dis*^ 
puted land on the Thak map of 1859, the Survey 
map of 1860, and a consent decree passed in 1879 
in a suit instituted by the predecessors-in-interest 
of the plaintiffs against persons represented bv the 


CHUR LAND— cojicZd 

defendants in consequence of a dispute about the 
possession of some of the lands of these Churs. 
Held, on the evidence, that the consent decree was 
as binding on the parties as a decree after a con- 
tentious trial, but it cannot have greater validity 
than the compromise itself : Held, on the evidence, 
that the proceedings in the suit of 1879 were not 
bond fide ; that the compromise was entered intO' 
without authority from the defendants, and that 
it was not established that the defendants, even 
though apprised of the compromise, had acquiesced 
in it- That the rights of property as between two 
parties cannot be affected by a map drawn for a 
different purpose — a purpose not relevant to the 
subject of the dispute between them. That the 
location of the boundary in the map prepared in 
the suit of 1879 could not be treated as conclusive 
between the parties for the purposes of the present 
controversy, inasmuch as it was not necessary for 
the disposal of that suit and was outside its scopc- 
Kerr v. Nuzzur Mahamed, 2 W. B. P, C. 28, Kanto 
Prashad v. Jagat Chandra, I. L. R, 23 Calc, 335, 
Ranjit SinJia v. Basanta Kumar, 9 C, L. J, 597^ 
Preo Nath v. Durga Tarini, Id C. L. J. 578, and 
Shib Churn v. Nil Kantha, 17 O, L. J. 642, relied 
on. No hard and fast rule can be laid down that a 
Survey map is more reliable than a That map. The 
true principle is that the map which more clearly 
agrees with the local land-marks is the one that 
should be followed. That as the Thak map was 
made in the presence of the partied or their agents ^ 
it was primd facie binding on them and in the cir- 
cumstances of the present case the decree should 
be based not on the Survey map but on the Thak 
map after it has been relaid with as much accuracy 
as practicable. That as the rightful owners must 
be deemed in law to have been in possession of the 
submerged lands during the period of diluvion, 
for the purpose of deciding the question of limita- 
tion, the only point for investigation was the 
period of time when the lands re-appeared and be- 
came fit for occupation ; and as the possession of 
the defendants after reformation of the disputed 
lands did not extend over the statutory period, 
the claim of the plaintiffs was not barred by limita- 
tion in respect of lands which lay within the Thak 
boundaries of their Churs. That as regards the 
plaintiffs’ claim by adverse possession to land 
lying beyond the Thak boundaries of their Churs, 
the plaintiffs were bound to establish in respect of 
specific parcels of land that they have been in occu- 
pation thereof to the exclusion of the rightful owner 
continuously for a period of twelve years, for the 
theory of • constructive possession is applied only 
in favour of a rightful owner and is not extended 
in favour of a wrong-doer whose possession is 
treated as confined to land of which he is actually 
in possession. Amrita Stjndabi Debi v, Sebaj- 
TODIN Ahmed (1914) . . 19 0. W. N. 665 

CIVIL AND REVENUE COURTS. 

jurisdiction of— 

See Agra Tenancy Act (II of 1901), 

ss. 4 AND 19 . t L. R. 37 AU. 280 
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/See Agra Tenancy Act (II op 1901), s. 95 

I. L. R. 37 AU. 223 

See Agra Tenancy Act (II op 1901). 

ss. 95 AND 167 . I L. R. 37 All. 41 
See Agra Tenancy Act (II op 1901), 

s. 167 . . 1. L. R. 37 AU. 254 

CIVIL COURT. 

See Pensions Act (XXIII op 1871), ss. 4, 

5, 6 . . 1. L. R. 37 AU. 338 

CIVIL COURTS ACT {XU OF 1887). 

ss, 8, sub-s. ( 2 ), 22, sub-s. ( 2 )— 

See Transfer . I, L. R. 42 Calc. 842 

CIVIL PROCEDURE CODE (ACT XIV OF 
1882). 

— Execution of decree — 

Attachment, withdrawal of — Strihing-off of execution 
case — Alienation. In execution of a decree passed 
against H, his property was attached under Act 
XIV of 1882. The application for execution was 
struck off on default by the decree-holder in the 
payment of process fees. H then made a gift of 
the said property in favour of his mother who sold 
it to the defendants. Eeld^ that the attachment 
must be presumed to have subsisted and the gift 
was void. Daud Ali t’. Bam Prasad (1915) 

I. L. R. 37 AU. 642 

————— ss. 13, 244— 

See Res Judicata. 

I. L. R. 37 AU. 485 

s. 37 (a)— 

See Attorney . I, L. R. 38 Mad. 134 

s. 244r- 

See Occupancy Holding. 

I. L. R. 42 Calc. 172 

ss. 317 and 231— 

See Hindu Law — Succession. 

I, L. R. 37 AU. 545 

; S, 317 — Co’*decree~holder purchasing at 

execution sale, trustee for other decree-holders — Scope 
and object of s. 317. Where one of several joint 
decree -holders applied for execution of the decee 
subject to the rights of the others and properties 
put up to sale in pursuance thereof were purchased 
by him ; Held, that the purchase was for the benefit 
of all the decree-holders and the purchaser could 
not be allowed to retain the property as his ex- 
clusively and perpetrate a fraud against his co- 
decree-holders under cover of s. 317 of the Civil 
Procedure Code of 1882. The provisions of 
s. 317 of the Civil Procedure Code of 1882 were 
desired to create some check on the practice of 
making what are called benami purchases at exe- 
cution sales for the benefit of judgment-debtors and 
in no way affect the title of persons otherwise bene- 
ficially interested in the purchase. Bodh Singh 
Doodhooria v. Gunesh Chunder Sen, 12 B. L. B. 
317, referred to. Ganga Sahai v. Kesri (1915) 

19 C. W. N. 1176 


CIVIL PROCEDURE CODE (ACT XIV OF 

1882) — conoid. 

SS. 351 and 367— 

See Limitation Act (XV op 1877), Sch. 

II, Art. 179 . I. L. R. 39 Bom, 2:> 

S. 373 — Legal representative — Abatement 

of suit — Withdrawal of suit with permission to 
bring afresh one — Its effect on the representative not 
on record. W’hen a suit has abated against a 
defendant by reason of his legal representative not 
having been brought on the record within the time 
allowed by law and when the plaintiff thereupon 
withdraws his suit with permission to bring a fresh 
one, such a permission can only empower him to 
bring a fresh suit against those defendants who 
were on the record on the date of the withdrawal 
and not against the legal representatives of a de- 
fendant who was dead at the time of the withdrawal 
and whose said representatives had either not 
been brought on the record or had been removed 
from the record by an appellate order which set 
aside the order of the first court bringing them on 
the record. Perumal v. Karupan, 21 Mad. L. J. 
574, dissented from. Seshamma v. Suryanara- 
YANA (1913) 1. L. R. 38 Mad, 643 

s. 583— 

See Assignee op a Money -decree. 

I. L. R. 38 Mad. 36 

ss. 626, cl, (b), 629 — 

See Review . I, L. R. 42 Cale. 889 

CIVIL PROCEDURE CODE (ACT V OF 1908). 

ss. 2 (2), 96, 104—0. XLin, r. 1 

See Execution of Degree. 

I. L. R. 42 Calc. 440 

ss. 2, 97— 

1, Preliminary de- 

cree — Finding on a preliminary issue whether a 
party is an agriculturist — In what cases is the finding 
a preliminary decree — DeJckhan Agriculturists'’ Be- 
lief Act {XVII of 1879), s. 13. The finding on a 
preliminary issue, whether a party is or is not an 
agriculturist, can he the basis of a preliminary 
decree, only when it necessarily involves a con- 
clusive determination of the rights of the parties 
with regard to the matter in controversy. That 
is to say, it is a preliminary decree in those cases 
where it necessarily involves the result that the 
accounts should be takeu under s. 13 of the 
Dekkhan Agriculturists’ Relief Act, 1879, despite 
the terms of the contract to the contrary. It is not 
a preliminary decree, when there are other questions 
yet to be determined before the parties could be 
held entitled to have accounts taken unde- sec. 
13 of the Act, Municipal Committee of Nasik 
City v. The Collector of Xasik (1915) 

I. L. R. 89 Bom. 422 

2, — Preliminary de- 

cree, decision that plaintiff can maintain suit if^ 
Court’’ s refusal to embody its findings in formal 
decree — Bight of appeal. A decision merely hold- 


D 



( 67 ) 


DIGEST or CASES. 


( 68 ) 


CIVIL PROCEDURE CODE (ACT V OF 1908)— 

contd. 

— S. 2 — concld. 

mg that the plaintiS’s suit is maintainable is not 
a preliminary decree. It is not an adjudication on 
“ matters in controversy ” in the suit. The inten- 
tion of the Legislature appears to be that there 
should be only one preliminary decree in the suit 
to be followed by one final decree. The prelimi- 
nary decree ascertains what is to be done whilst the 
final decree states the result achieved by means of 
the preliminary decree. The cases in which the 
Legislature contemplated the preparation of a preli- 
minary decree are specified in rr. 12 to 18 of O. 
XX of the Civil Procedure Code. Sidha Nath 
Dhonddeb v. Gonesh Govind, 1, L. R. 37 Bom, 60, 
dissented from. Bharut Indu v. Yakub Hasan, 
I, L. B, 35 All 159, referred to. The mere omis- 
sion on the part of the Court to embody the effect 
of its judgment in a formal decree would not ne- 
gative the right of the party affected to prefer an 
appeal. Kamini Debi v . Promotha Nath Muker- 
jEE (1914) . , . , 19 C. W. N. 755 

ss. 7, 24— 

See Civil Procedure Code (Act V of 

1908), s. 24 . I. L. R. 38 Mad. 25 

S. 9 — Specific Relief Act {1 of 1877), 

■s. 42 — Suit for declaration that the plaintiff is the 
Honorary Secretary of an association — Suit main- 
iainahle-^J urisdiction. Although the fact that an 
•office is of a purely honorary nature is not by 
itself sufficient to render a suit respecting such 
-office unmaintainable in a Civil Court, yet where 
a plaintiff complained of his eviction from the 
office of secretary to a society which was an 
honorary office and his continuance wherein 
depended upon rules which the society had power 
“to alter at any |moment, it was held that a Civil 
Court ought not to entertain a suit for a 
declaration that the plaintiff had been illegally 
deprived of such office, inasmuch as such Court 
•could not give any decree in his favour which 
might not be immediately rendered nugatory by 
the action of the society. Chunnu Datt v. Babu 
Nandan, I. L. R. 32 All 527, referred to. Maha- 
RAJ Narain Sheopuri V . Shashi Shekhareshwar 
Boy (1915) . . . L L. R. 37 AU, 313 

s. 10— 

See JuRiSDioTiOH. 

I. L. R. 42 Calc. 926 

s. 11— 

See Adoption . 1. L. R. 37 All. 496 
^ee Res Judicata, 

I. L. R. 38 Mad. 158 

Suit for declara- 
tion and recovery of possession — Defence of res judi- 
» caia — Parties not adequately represented in the for- 
mer suit not fully tried — No bar of res judicata, A 
suit brought by three plaintiffs as surviving copar- 
ceners of a joint Hindu family for a declaration 
that the property in suit formed part of the joint 
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family property and for possession was met by the 
plea of res judicata. The previous suit, the decision 
in which was set up as res judicata, was filed in 
the year 1909 by the father of the present plaintiffs 
2 and 3, who were minors and who were not joined 
as parties, against the present defendants and the 
present plaintiff 1 as defendant 4. The relief 
claimed in that suit was the same as that claimed 
in the present suit. The finding in that suit 
showed conclusively that the father of the present 
plaintiffs 2 and 3, who were then minors and were 
not parties, did not adequately represent them and 
the suit was not fully tried and the suit was accord- 
ingly dismissed. Held, that the bar of res judicata 
did not arise as the present plaintiffs 2 and 3 were 
then minors and were not adequately represented. 
Held, further, that the present plaintiff 1, who was 
defendant 4 in the former suit, was no more than 
a pro formd defendant and took no active part and 
was not bound by the result of that suit the decree 
in which was in his favour. Raja Rampal Singh v. 
Ram Ghulam Singh, L. R. 32 1. A. 17, distinguished. 
SuNDRA V. Sakharam Gofalshet (1914) 

I. L. R. 39 Bom. 29 

2. — Res judicata — 

Termination of tenancy by decree on prior mortgage. 
The appellant purchased a plot of land at a sale 
held in execution of a mortgage-decree. In tho 
mortgage-suit the plaintiff-mortgagee’s case 
was that the tenant -defendants to that suit 
had taken their -tenancies from the mortgagor 
after the date of the mortgage and the mortgagee 
prayed for the sale of the property free from 
the tenancies. The case set up by one of the 
respondents who was the elder brother of the 
other respondents was that they held a perma- 
nent tenure created prior to the mortgage which 
was confirmed by a confirmatory lease after tho 
mortgage and that they had erected a masonry 
building on the land. Issues were framed on this 
point and the Court found in favour of the plaint- 
iff-mortgagee, and in execution of the mortgage- 
decree the property was sold free of all encumbran- 
ces and purchased by the appellant. Subsequently 
a portion of the land so purchased by the appel- 
lant was acquired under the Land Acquisition 
Act and the respondents put in a claim for the 
compensation-money alleging that they had a 
permanent mokurari maurasi interest in the land, 
the tenancy standing in the name of the elder 
brother. Held, that the matter was directly in 
issue in the former suit and decided against the 
Respondents and they could not open the question 
again. Kanai Lal Jalan v. Basik Lal Sadhu- 
KHAN (1914) 19 C. W. N. 361 

3. Res judicata — 

Partition suit — Plaintiffs share declared and se- 
parated by metes and bounds — No proceeding by the 
defendant to correct errors if any in the apportion- 
ment — Subsequent suit by the defendant to correct 
error if lies — Mistake, suit to set aside decree o^ 
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ground of, if lies. If any co-sharer applies for a 
partition of property, he must make the other co- 
snarers defendants, because the partition which is 
inade in his favour is a partition against his co- 
siiarers. That which gives him a portion of the 
property takes away all right which they would 
■ otherwise have to that portion, and therefore it is a 
•decree against them and in favour of himself. 
Where a decree having been made in a suit for 
partition declaring the shares of the plaintiffs, a 
'Commissioner under the Court’s direction went and 
if measured out the declared shares 

and the plaintiffs were put into possession thereof, 
but the defendants took no proceeding in the suit 
.'Such as is provided for in the Code of Civil Proce- 
dure to correct errors, if any, made in partitioning 
■out : Held, that, apart from such proceedings none 
•of which were taken, the decree was res judicata, 
and a suit^ instituted by the defendants in the 
previous suit with a view to correct the ajpportion- 
rnent made in favour of the plaintiffs in the pre- 
vious suit was barred by res judicata, Nalini 
Kanta Lahiei V. Saenamoyi Debya (1914) 

19 C. W. N. 531 

~ ^ y; — Res judicata — 

Munsif s decision if ceases to be res judicata by rise 
of value of subject-niatter—Pro fonnd defendant 
when bound — Person not joined as executor when 
bound as such — Decree against limited owner,- upon 
compromise, when binding on reversion— Decree erro- 
neously declared not res judicata, effect of. To deter- 
mine, for purposes of res judicata whether the Court 
which decided the former suit had jurisdiction to 
try the subsequent suit, regard must be had to the 
jurisdiction of the Court at the date of the former 
suit and not to its jurisdiction at the date of the 
subsequent suit. A decree made by a Munsif can- 
not cease to be res judicata by reason of a gradual 
increase in the value of the subject-matter of the 
litigation. If a defendant actively contested the 
. plaintiffs claim, the decision of the suit will bind 
him even though he was merely described as a pro- 
Jormd defendant and no relief was asked against 
him. A defendant who might have been joined 
both in his personal capacity and in that of an 
executor to another’s estate cannot be treated as 
having been a party necessarily in his character 
as an executor when he was not described in the 
pleadings as such. Where a decision between the 
parties was considered by the Court and declared 
not to be res judicata, the latter decision even if 
erroneous in law becomes conclusive between the 
parties ; and it was not open to any of them to 
plead in a later suit that the former decision still 
•operated as res judicata. An adverse decision 
obtained against a limited owner such as a Hindu 
daughter, if obtained upon a fair trial, is res judicata 
on^ the issues decided therein against reversionary 
heirs. A decree passed on a compromise made 
ibona fide for the benefit of the estate and not for the 
personal advantage of the limited owner has the 
same effect, and such a decree imless successfully 
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impeached on the ground of fraud, coercion, col- 
lusion or any like reason would operate as res 
judicata against the reversioners. Mohendea 
Nath Biswas v. Shamsuenessa Khatum (1914) 

19 C. W. N. 1280 

See Res Judicata. Expl. IV 

I. L. R. 37 AU. 689 

s. 11, ExpL IV— 

1. Puisne mort- 

gagee's suit — Prior mortgagee made a party, if 
hound to set up his mortgage in defence — Test — 
Necessary party. A prior mortgagee impleaded as 
such in a puisne mortgagee’s suit is not bound 
to set up his prior mortgage in defence of his rights. 
But if he has a subsequent mortgage as well, he is a 
necessary party in such a suit and he must set up 
not merely his later but his prior mortgage as well, 
failing which he will be debarred by the rule of res 
judicata from suing to enforce his earlier mortgage. 
A decree obtained by a puisne mortgagee in a suit 
in which a prior mortgagee was impleaded as 
such is no bar to a suit by the latter to enforce 
his mortgage which he was not bound to set up as a 
defence in that suit. The test in all such cases is 
— was the defendant impleaded^s a puisne mort- 
gagee and therefore a necessary party? Ibrahim 
Hussain Khan v. Ambika Perskad, I. L. R. 39 
Calc. 627 : s. c. 16 C. F. N. 506, referred to. 
Keishna Doyal Gie v. Syed Md. Amieul Hass ax 
(1914) . . . . 19 C. W. N. 942 

2, Res judicata, plea 

of, not taken in written statement, if may be taken 
on appeal. A plea of res judicata not taken in the 
written statement was allowed to be taken on 
appeal under 0. XLI, r. 2, C. P. C., 0. VIII, r. 2, 
being held to be no bar to its being taken at that 
stage. Keishna Doyal Gie u . Syed Md. Amieul 

Hassax (1914) . . . 19 C. W. N. 942 

• 

3, ^ Subsequent mort- 

gagee who does not appear in prior mortgagee's suit, 
if may subsequently set up an earlier mortgage paid 
off by advances upon his mortgage. A subsequent 
mortgagee who has been made a party to a suit 
on a prior mortgage, but who has failed to appear, 
cannot afterwards raise the plea that he had paid 
off a prior lien and was therefore in the position 
of a prior mortgagee. Krishna Doyal Gir V. Syed 
Md. Amirul Hassan, 19 C. W. N. 942, referred to. 
Ibrahim Hussain Khan v. Ambika Pershad, I. L. R. 

39 Calc. 527 : s. c. 16 C. W. N. 606, followed. 
Haxkae Ray v. Kamta Peoshad Sahu (1915) 

19 C. W. N. 947 

4, ^ Dekkhan Agricul- 

turists' Relief Act {XVII of 1S79), ss. 12 and 13 — 
Prior and subsequent mortgages upon the same 
property by the same mortgagor to co-parcener mort- 
gojgees — Suit on subsequent mortgage without reference 
to the prior mortgage — Subsequent suit on the prior 
mortgage — Separate causes of action — Subsequent 
suit barred — Res judicata — finding as a matter of 

d2 
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fact that the two mortgages had been transactions 
“ out of which the suit has arisen.^'* A mortgagee, 
wito has two mortgages of diifferent dates upon the 
same property, having sued upon a mortgage of the 
iater date and having had the property sold with- 
out reference to the prior mortgage, cannot after- 
wards bring a suit on the prior mortgage though the 
causes of action for the two suits are distinct. 
This rule is not the result of Order II, rule 2 of 
the Civil Procedure Code (Act V of 1908) but it 
depends upon the principle of res judicata. Per 
Hayward, J. If the two mortgages had been found 
as a matter of fact to have been transactions 
“ out of which the suit has arisen,'’ the subse- 
quent suit on the prior mortgage would have 
further been barred in view of the previous suit 
on the subsequent mortgage by the provisions 
of Order II, rule 2 of the Code and the special pro- 
visions of s. 13 of the Dekkhan Agriculturists’ 
Belief Act (XVTI of 1879). Dhondo Ramghandra 
V. Bhikaji (1914) L L. R. 39 Bom. 138 

* — SS. 11 and 13 — Bes judicata — Foreign 

j%idgment — Effect of decision in British India as 
to title to part of an estate on a suit filed in Bampur 
for possession of another portion of the same estate 
situated there. CeJbain claimants of the estate of a 
deceased person, which was situated partly in the 
Bareilly district and partly in the State of Rampur, 
sued in Bareilly to recover the portion situated 
there, and obtained a decree. Other claimants filed 
a similar suit in Rampur in respect of the portion 
situated there. Held, on suit by the plaintiffs in 
the Bareilly Court for a declaration that the judg- 
ment of that Court operated as res judicata in 
respect of the suit in Rampur and for an injunction 
restraining further proceedings in the Rampur 
Court, that neither relief could be granted. Maq- 
Btn. Fatima v. Amir Hasak Khan (1914) 

L L. R. 37 AU. 1 

SS. 11 and 47 — Mortgage debt — Suit for 

recovery by sale of mortgaged property — Decree for 
payment within six months and in default sale — No 
further action taken under the decree — Continuance 
of the relation of mortgagor and mortgagee— Suit by 
mortgagor for redemption — No bar of sections 11 and 
47 of the Civil Procedure Code [Act F of 1908). The 
defendant in a suit for sale under a mortgage- 
decree, who is given sis months’ time to pay the 
decretal debt and in default the plaintiff to recover 
the decretal debt by sale of the mortgaged property, 
is not in a position of a decree-holder who has a 
decree to execute. His right of payment within 
SIX months is a right which he has in mitigation 
of his liabilities under the decree. If he does not 
pay within six months and the mortgagee does not 
apply for decree absolute, the latter does not 
get rid of the relationship of mortgagor and mort- 
gagee and there is nothing to prevent the mort- 
gagor or his representative from filing a suit for 
redemption but he cannot go behind the decree 
m the mortgagee’s suit in so far as it settled the 
amount of the mortgage debt up to the date of 
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that decree. Such a suit for redemption is not 
barred either under section 11 or section 47 of the- 
Civil Procedure Code (Act V of 1908). Rama v. 
Bhagchani> (1914) I. L. R. 39 Bom. 41. 

s. 16— 

See JuBisnicTiON. 

I. L. R. 42 Calc. 942 

. S. 20(c) — Cause of action — Jurisdic- 

tion — Suit to set aside a decree on the ground of 
fraud — Decree obtained in Bengal — Suit filed m Agra. 
The plaintiff sued in the court of a Munsif in the 
district of Agra, to set aside on the ground of 
fraud a decree obtained from a court at Siliguri 
in Bengal. It was part of the plaintiff’s case 
that the defendant fraudulently prevented the 
institution of the suit from becoming known tO' 
him, by causing the notice of suit to be served 
on some other person and an incorrect return 
to be made to the court. The plaintiff further 
alleged that the defendant had in execution of his- 
decree caused certain property belonging to the 
plaintiff in the district of Agra to be attached 
Held, that a material portion of the plaintiff’s- 
'Cause of action arose in the district of Agra and 
the Munsif had jurisdiction to try the case. Banke 
Behari Lai v. Pokhe Bam, I. L. B. 26 AIL 48, 
Nanda Kumar Howladar v. Bam Jihon Howladar,. 
I. L. B. 41 Calc. 990, Badha Baman Shaha v. 
Pran Nath Boy, I. L. B. 28 Calc. 476, Khagendra 
Nath Mahata v. Pran Nath Boy, I. L. B. 20 Calc- 
896, ThaJcur Prasad v. Punkal Singh, 8 €. L. J. 
485, Abdul Bug Chowdhry v. Abdul Hafiz, 14 C, W- 
N. referred to. Dan Dayal v. Mxinna Lai, 
I. L. B'. 36 All. 664, smA Kalian Das v. Bakshi 
Bam, F, A. f. 0. No. 14 of 1910, not followed. 
Jawahie V. Neki Ram (1914) 

I. L. R. 37 AU. 189' 

s. 24— 

See Presidency Towns Insolvency 
Act (III OE 1904), s. 90. 

I. L. R. 88 Mad. 472’ 

Small cause suit instituted in a 

Subordinate Court — Transfer by the District Judge 
to District Munsif s Court — Order directing trial 
as an original suit — Subsequent transfer by the 
District Judge to another District Munsif s Courb — 
Decree by the latter — Appeal against such decree to 
the District Court — Transfer of appeal to the Subordi- 
nate Court — Decree on appeal by the Subordinate 
Court — Bevision to the High Court — Appeal to the 
District Court incompetent — Decree of the Subordi- 
nate Court set aside as without jurisdiction — Pro- 
vincial Small Causes Courts Act {IX of 1887), 
ss. 27, 32, 33, and 36 — Small Cause Court — Cowtk 
invested with powers of a Small Cause Court- 
Character of Court trying a small cause suit on 
transfer — Civil Procedure Code (Act ,V of 1908), ss. 

7 and 24. Where a suit, which was instituted as a 
small cause suit in a Subordinate Judge’s Court, 
was transferred by the District Court to a District. 
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Munsif’s Court for trial as an original suit, and was 
.again transferred to another District Munsif’s Court 
for trial and disposal : Held, that the decree passed 
by the latter District Munsif’s Court was the decree 
of a Court of Small Causes, and no appeal lay to 
the District Court against such decree. A Court 
invested with the powers of a Court of Small 
'Causes is a Court of Small Causes within the mean- 
ing of s. 24 of the Code of Civil Procedure (Act 
V of 1908), though the suit was not transferred 
to such Court immediately from a Court of Small 
'Causes. Sahkarabama v . Padmanabha (1912) 

I, L. R. 38 Mad. 25 

SS. 42, 145, 104 (h) — Surety for fudg- 

ment’debtor imprisoned in execution of decree — 
Appeal, Where a person who stood surety for the 
performance by a judgment-debtor of a decree 
passed against him was arrested and detained in 
oivil jail by order of a Munsif executing the decree 
of a Small Cause Court ; Held, that he was entitled 
to appeal under ss. 42 and 145 of the Civil Pro- 
cedure Code, the provisions of s. 104, ol. (h), 
•of the Code notwithstanding. Adhar Chastdra 
Gope V, PuLiN Chandra Shaha (1914) 

19 C. W. N. 1085 

S. 47 — Execution proceedings, orders in, 

when appealable — Order for delivery of possession 
to decree-holder auction-pur chaser, if appealable. 
Whether an order in execution proceedings is 
within the scope of s. 47, C. P. C., depends upon 
its 'nature and contents. An order for delivery of 
possession to the execution-purchaser was not an 
‘Order relating to execution, discharge or satisfac- 
tion of the decree ; nor was such ■ an order one 
arising between the parties to the suit or their 
.representatives merely because the decree-holder 
happened to be the execution-purchaser. Sasi 
Bhusan Mookerjeb V. Radha Nath Bose (1914) 

19 C. W. N. 835 

s. 47 ^ 0. XXI, r. 50, els. (b), (c), 

K). XXX, rr. 5 and 8 — Execution of decree against 
firm — Admission of partnership in pleadings — 
Service of summons individually as partner — 
Abserw,e of notice with summons as to capacity 
.of person served, effect of — Procedure for person 
not a partner but served individually as such — 
0. V, r. 17 — Her vice of summons on defendants 
refusal to -1 accept it : s. 47-— Order by Court 
^executing decree against firm obtained from another 
Hourt calling upon persons found to be partners 
to show cause against execution, if a decree and 
if ^ appealable. A decree was obtained in the 
High Court against a firm the names of the 
partners of which were not disclosed. Execution 
was sought against three persons who were alleged 
to have been partners of the firm and the Court of 
“the District Judge to which the decree was sent 
for execution held that one of them was not proved 
to be a partner aiid issued notice against the appel- 
lants only under O. XXI, r. 22, requiring them to 
.'Show cause why the decree should not be executed 
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against them. Against this order the appellants 
prefeped an appeal to the High Court. It appeared 
that in the suit one of the appellants admitted 
in his written statement that he was a partner 
and the other appellant did not appear. The 
plaintiff had taken out summons against the latter 
for service in accordance with cl. [a) of r. 3 of 0. 
XXX. The summons which was not accompanied 
by any written notice in terms of r. 5, 0. XXS, 
was tendered to the appellant who was asked to 
receive it as the manager and agent of the firm and 
on his refusal to give a receipt, a copy of the sum- 
mons was hung up on the outer door of the place 
of business of the firm. Reid, that the order of 
the District Judge was plainly a final order made 
under s. 47, C. P. C., and was essentially a decree 
as it determined a question relating to the rights 
and liabilities of the parties with reference to the 
relief granted by the decree and the order was 
appealable. The fact that it was open to the 
judgment-debtors to avail themselves of the provi- 
sion of sub-r. 1 of r. 40 of 0. XXI did not alter 
the nature of the order. That the case of the 
Appellant who admitted partnership in his written 
statement was completely covered by sub-r. 1, cl. 
(6) of r. 50, 0. XXI and execution was rightly 
directed to issue against him. That in the case 
of the other appellant there was individual service 
of summons on him as a partner within the meaning 
of cl. (c), sub-r. 1 of r. 50, 0. XXI, and he could not 
rely on any representation alleged to have been 
made to him as regards his capacity by the agent 
of the decreeholder at the time of service of 
summons and the decree-holder was entitled to 
proceed with execution against him. That the 
service of the summons by posting it on the 
outer door of the premises of the firm on the 
refusal of the appellant to grant a receipt 
' was clearly in accordance with r. 17 of O. V, 
which has in this respect altered the procedure 
laid down in s. 80 of the Code of 1882. That 
under r. 5 of 0. XXX in the absence of a notice in 
writing as to the capacity of the person on whom 
summons is served, the person served shall be 
deemed to be served as a partner and the only 
method by which a person so served with summons 
can contest his liability as a partner is by appear- 
ance under protest in accordance with r. 8. 
Baisnab Char an Shaha v. Bank of Bengal (1914) 

19 C. W. N. 1008 

s. 47, O, XXI, rr. 58, 60— 

See Execution of Decree — Shebait. 

I. L. R. 42 Calc. 440 

s. 47, 0. XXI, rr. 58, 60— Decree for 

money — Execution against representative of .judg- 
ment-debtor — Objection that property not assets left 
by judgment-debtor, but objector's personal property 
— Claim whether to he determined under s. 47, 0. 
XXl, r. 60. When X in execution of a decree for 
money against Y proceeds against Z, as the legal 
representative of Y, in respect of property in the 
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possession of Z and Z contends that the property 
belongs to him and never formed part of the estate 
of Y, the question which arises is whether such 
property is assets in the hands of Z and is liable 
to be seized in execution of the decree against Y 
and one for determination by the executing Court 
under s. 47 of the Civil Procedure Code. Per 
Mookee JEB^ J . — The Full Bench decision in 
Panchanan v. Pabia Bibi, 1. L. B. 17 Calc. 711, 
^ in no way affected by the decision of the later 
Full Bench in Eartick Chandra Chose v. Ashutosh 
mara, 1. L. B. 39 Calc. 298 : s. c. 16 C. W. N. 26. 
A JO Koee V. Goeak Nath (1914) 

19 C. W. N. 517 

— ss. 47 and 50, 0. XXI, r. 90— 

i ransjer of decree to another Court— Judgment- 
debtor, death of— Application to bring in legal 
representatives— Jurisdiction of such Court— Minor 
legal ^ representative — Guardian ad litem, not 
appointed— Bale in execution— Decree-holder and 
auction-purchaser, fraud of— Sale, validity of— 
Apphcahon under 0. XXI, r. 90— Conversion 
into a suit— Suit for setting aside, if necessary— 
Ljmtofzon {IX of 1908), Arts. 12, 96 and 
166— Smt for other reliefs on the ground of fraud, 

^f maintainable. ^ The first defendant obtained 
decrees in two suits, viz., Original Suits Nos. 555 
and 559 of 1903 on the file of the District Munsif’s 

one S, the hus- 
band of the plamtiff and the second defendant. 

S died subsequent to the passing of the decrees, 
^^ansf erred to the District Munsif’s 
Court of Rajam for execution. The first defendant 
hied an application m the latter Court for bringing 
on the record the plaintiff and the second defendant 
as the legal representatives of the deceased iudg- 
ment-debtor and for execution of the decrees. ^ The 

(the junior widow of S) was a minor at the time of 

dian she were a major without a guar- 

defendfJf first 

danf (the decree-holder) and the third defen- 

S ii ® auotion.purchaser) knew at the time 
that she was a minor. The second defendant (the 
eo-widow) had then ceased to have any interest in 
® Tfie decree-holder applied 

Suit No. 555 of 1903 of proper- 

decrel^'' Thr« both the afLLd 

aecrees._ The third defendant, who bid for the 

in oaiised the sale to be stopped 

in Original Suit Ko. oo5 of 1903 ; the first defenfent 

to sale'^S'n defendant brought them 

Price 1903, thi reserve 

dint 200 and the third defen- 

cutkilconrt the property for Es. 301 ; the exe- 
Siiifln — informed of the sale in Original 

bid for Es°%nV?f **^“<1 defendlnt’I 

iwi, n rl’ 001 therem. The sale was held on 
19th October 1906 and was confirmed on 23rd 

y m July 1907) filed an application on the 16th I 
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March 1909 in Original Suit No. 559 of 1903 undei 
s. 47 of the Code of Civil Procedure for setting 
aside the sale and for a declaration that the sal 
was invalid and for other reliefs. The petition wa 
converted into a suit under the provisions of s 
47 of the Civil Procedure Code. The defen 
dants contended that the sale was valid, that ii 
any event the sale had to be set aside, and thai 
both the application under s. 47 of the Civi 
Procedure Code and the suit were barred by limi' 
tation under arts. 162 and 12 of the Limitatior 
Act respectively. Held, that the plamtiff who 
had no guardian ad litem appointed for her in the 
execution proceedings was not a party to the suit 
in which the sale was made, and was entitled to 
bring a suit for a declaration that the sale was not 
binding without regard to the provisions of s. 
47 of the Civil Procedure Code. That the plaintiff 
not having been a party to the suit and not having 
been sufficiently represented by any one who was* 
I a party, the sale was not binding on the plaintiff 
and did not require to be set aside. 'That the suit 
which^ was instituted within three years of the- 
plaintiff’s attainment of majority was not barred, 
by limitation. Per Sadasiva Ayyae, J. When a 
judgment-debtor has to set aside a sale of his 
ppperty for fraud of the decree-holder or of both 
himself and the auction-purchaser, he can onlw 
apply under Order XXI, rule 90 of the Civil Pro- 
cedure Code, subject to the limitation prescribed' 
mart. 166 of the Limitation Act; but be may be 
entitled to bring a suit for qther appropriate reliefs* 
on the ground of fraud against the decree-holder 
and^ the auction -purchaser, such as for damages or 
for injunction, subject to the limitation prescribed 
in art. 95 of the Limitation Act. Payidanna v 
Lakshminarasamma (1914) 

I. L. R. 38 Mad. 1076 

ss. 47, 73— 

See Rateable Disteibutioit. 

I. L. R. 42 Calc. 1. 


— s. 48— 

ri Oivil Procedure 

8. 230 — Limitation Act 
J^08), Art. 182 — Decree upon a compro- 
mise— Payment by instalments— Default— Execu- 
uon— Minority of the legal representatives of the 
Ondgment-creditor—Step in aid of execution— Exe- 
by the lapse of twelve years. An instaL 
^ compromise provided that upon 
cletault the judgment-creditor was entitled to pos- 

dated 
payment of 

instalment was made m 1892. Thereupon the 
judgment^reditor applied for the execution of the- 
d^ree. He died in 1898 and the execution pro- 
ceedmp were continued by his brother as his ^e- 
presentatiye. In March 1 902 the brother also died 
^avmg mmor sons. On the 27th June 1902 the- 
friend of the minors applied 
to have the minors brought on the record as- 
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representing their father for continuing the execu- 
tion proceedings. This application was rejected in 
September 1902 and the original application for 
execution which was presented by the judgment- 
creditor on default was also struck off. On the 1st 
September 1909 a fresh application to execute the 
original decree was presented by the minor sons of 
the judgment-creditor’s said brother, one of the 
minors having in the meanwhile attained majority. 
The application was met by the objection that as 
it was made after the expiration of twelve years 
from the date of the default mentioned in the 
consent decree sought to be executed, it was barred 
by s. 48 of the Civil Procedure Code (Act V of 1908). 
Held, that the fresh application was time -barred 
as being made twelve years after the date of the 
default. Art. 182 of the Limitation Act (IX of 
1908) showed that the fresh periods which could be 
obtained under the provisions of that article did 
not escape the provisions of s. 48 of the Civil Pro- 
cedure Code (Act V of 1908). S. 48 of the Civil 
Procedure Code (Act V of 1908) is more extensive in 
its application than s. 230 of the Code of 1882 
and it is wide enough to cover the compromise 
decree of which execution was sought. Bala eam 
VlTHALCHAND V, MaEUTI (1914) 

I. L. R. 39 Bom. 256 

2, Decree in favour of 

minors — Application for execution twelve years after 
date of decree — Limitation Act {IX of 1908), s, d. 
S. 6 of the Indian Limitation Act, 1908, only 
refers to periods of limitation prescribed by the 
Act itself and has no application to a case where 
the decree is barred by the provisions of s. 48 
of the Code of Civil Procedure, 1908. Minority, 
therefore, is not a ground of exemption from tne 
operation of limitation provided for by s. 48 of 
the Code of Civil Procedure. Moro Sadashiv v. 
Visaji Baghunath I. L, B. 16 Bom. 536, dissented 
from. Jhandu v. MoLun Lai, Punj. Pec. {1894) 
489, and Pamana Peddi v. Bahu Peddi, I. L. P. 
37 Mad. 186, followed, Peem Nath Tewaei v. 
Chataeeal Man Tewaei (1915) 

I. L. R. 37 AU. 638 

3, — “ Fraud or force 

of one judgment-debtor, not extending the twelve years 
as against others.'*' The fraud or force of one of 
several judgment-debtors in preventing execution 
against him of a decree enables the decree-holder 
to get an extension of the twelve years provided 
for execution of the decree by s. 48, Civil Proce- 
dure Code (Act V of 1908), only as against that 
judgment-debtor but not as against his other co- 
judgment-debtors who have not been guilty of such 
conduct. Per oiteiam : The policy of the Limita- 
tion Act in the matter of execution of decrees may 
be different. Abdxjl Khaeie v. Ahammad Shaiwa 
Ravhthae (1913) I. L. R. 38 Mad. 419 

- S. 60 — Permanent tenancy, with condi- 
tion of forfeiture on transfer — Holding saleable in 
execuHon. The word “ saleable ” in s. 60 of the 
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Civil Procedure Code means saleable by auction at 
a compulsory sale under the orders of the Court 
and not transferable by act of parties. Where in a 
permanent lease there was a condition that the 
landlord would re-enter if the tenant made any 
transfer of the land demised : Held, that the 
lease forbade a sale by the tenant but did not pre- 
vent a sale by the Court. Keshae Chandea Pea- 
MANiK V. Ajahae Ali Biswas (1914) 

19 C. W. N. 1182 

SS. 68 and 70 — Sch. ni — Exemption 

of a decree by Collector — Delegation to Assistant 
Collector of functions of Collector — Application to 
Assistant Collector to take action — jjltre Vires — 
Penal Code {Act XLV of 1860), s. 128. A obtained 
a decree for money against B. In execution 
there-of certain immoveable property was ordered 
to be sold and the execution was transferred to 
the Collector of Basti under s. 68 of the Code 
of Civil Procedure. The property was sold and 
purchased by C. B applied for permission to 
deposit the sum decreed and 5 per cent, of the 
purchase money. He next presented a petition 
saying that he had made the required deposit. 
Subsequently he put in a petition to the effect 
that some unauthorized person had paid the money 
into the Treasury, and that he had been compelled 
to put his thumb impression on a blank paper which 
was used for the petition aforesaid. This petition 
was presented to the Assistant Collector and the 
officer ordered B's prosecution under s. 182, 
Indian Penal Code. Held, that inasmuch as the 
Assistant Collector had no power to deal with. B's 
applications except by passing them on to the 
Collector, s. 182 of the Indian Penal Code did 
not apply and the Assistant Collector [had no 
jurisdiction to order B to he prosecuted thereunder. 
Emeeeoe V. Bhajan Tewaei (1915) 

1. L. R. 37 AU. 334 

s. 73— 

Bee Co-oPEEATivE Society. 

1. L. R. 42 Calc. 377 

Bee Rateaele Disteibxttion. 

I. L. R. 38 Mad. 221 

1. Application for 

rateable distribution — Objection that decree obtained 
by applicant for rateable distribution was fraudulent 
— Jurisdiction of Court to hold summary inquiry — 
Evidence Act {1 of 1872), s. 165 — Examination of 
judgment-debtor without notice to parties after the 
close of case and before delivery of judgment. The 
petitioner obtained a decree for money against one 
H and his brothers. Previous to the petitioner’s 
decree the opposite party had obtained a decree 
against the same judgment-debtors. In the exe- 
cution proceedings commenced by the petitioner, 
there was an application for rateable distribution 
by the opposite party and in the proceedings for 
execution commenced by the opposite party, 
there was an application for 'rateable distribution 
by the petitioner. The opposite party, however, 
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objected to the application for rateable distribution 
by the petitioner, on the allegation that the decree 
obtained by the latter was fraudulent. The Subor- 
dinate Judge held a summary enquiry into the 
matter and allowed the opposite party’s objection. 
It appeared that in the enquiry, after evidence on 
both sides was adduced and arguments addressed 
to the Court, judgment was reserved. Thereafter 
the Court examined the judgment-debtor H with- 
out notice to the pleaders for the parties and relied 
on his statements in passing the final order : Held, 
that the Subordinate Judge had jurisdiction to 
hold a summary enquiry into the matter, but the 
examination of H should not have taken place 
without notice to the parties or their pleaders and 
without any opportunity afforded to them to 
cross-examine him or to rebut his statements. 
S, 165 of the Evidence Act does not justify 
the procedure adopted by the Judge. Peaey 
Lal Das v. Peary Lal Dawit (1913) 

19 C. W. N. 903 

2. — Surplus sale-pro- 

ceeds, distribution amongst attaching creditors — 
Money standing to the credit of one suit, application 
for transfer to another suit, if to be made informer — 
Practice — Certificates of Accountant-General and 
Pegistrar, Original Side, required with application. 
Where money in Court stands to the credit of one 
suit and the plaintiff in another suit has, by reason 
of being an attaching creditor or mortgagee or 
otherwise, an interest in such money and desires 
the fund to be transferred to the credit of his 
suit in order to be dealt with therein, he should in 
all cases make the application in the suit to whose 
credit the money stands for the transfer. In an 
application on the Original Side of the High Court 
for the transfer and rateable distribution of funds 
to which the provisions of s. 73 (I), cl. (c), of the 
Code of Civil Procedure (Act V of 1908) may 
possibly apply, the applicant should be required 
to produce, in addition to the certificate of the 
Accountant-General, a certificate of the Registrar. 
Kumar Krishna Mitteb v. Amulya Chaban 
Mitter (1915) . . . 19 C. W. R. 345 


s. 73, 0. XXL r. 89— 

; 7 Execution sale set 

aside by deposit by judgment-debtor— Application 
for rateable distribution of money deposited, if lies. 
The Court has no power to rateably distribute 
under s. 73 of the Civil Procedure Code money 
deposited in Court under 0. 5X1, r. 89, with a view 
to setting aside a sale of immoveable property in 
execution of a money decree. Habai Saha v. 
Fatzlur Rahaman (1913) 19 C. W, N* 1125 


s. 73, 0. xxxvra, rr. 5, 8, andlO.^ 


O. XXI. rr, 52 and 63— 


. , - — : Elffect of attach- 

nmit before pd^ment— Property deposited in Court-^ 
Vecree~Priority--^Suit for a declaration that attach- 
ment before 'judgment did not confer any title on the 


S. IZ—concld. 

attaching creditor. A got certain property belonging 
to B attached before judgment. The property being 
of a perishable nature it was sold and the proceeds 
were deposited in Court. Subsequently one C 
obtained a decree against B and applied for the 
satisfaction of his decree out of the sumf'of money 
that was lying in Court. A 'filed an objection and it 
was allowed by the Court. After A had obtained 
his decree, the sum deposited in Court was distri- 
buted rateably between A and C. C brought the 
present suit for a declaration that he was entitled 
to get his decree satisfied out of|the sum which had 
been deposited m Court : Held, that the effect of 
attachment before judgment was to prevent aliena- 
tion. It did not confer any priority of title on the 
attaching creditor, and, therefore, the plaintiff was 
entitled to get his decree satisfied and the suit 
was mamtainaole. Tikum Singh v. Sheo Ram 
Singh, I. Lt R. 19 Calc.286, referred to. 
Bisheshab DAsf"u. Ambika Prasad (1915) 

I. L. R. 37 AU. 575 

S. 86 — Sovereign Prince or Ruling Chief 

in British India, suit against — Sovereigyi or private 
capacity— Suit against him as trustee of certain 
temples^ — Rule of international law- — Jurisdiction of 
municipal Courts — Waiver. Under s. 86 of the 
Civil Procedure Code (Act V of 1908), no Sovereign 
Prmce or Ruling Chief can be sued in a Court of 
British India without the previous consent of the 
Governor- General in Council, whethe the suit is 
brought against him in his sovereign[|capacity or in 
his private capacity such as a trustee of a temple 
in British India. The Maharaja of Jaipur v. Lalji 
Sahai, I, L. R. 29 AU. 379, Mighell v. Sultan of 
Johore, [ISOd] 1 Q. B, 149, Statham v. Stafkam and 
the Gaekwar of Baroda, [1912] L. R. Pr. 92, and 
Chandulal v. Awad bin Umar Sultan, 1. L, R. 21 
Bom. 351, referred to. Duke of Brunswich v. 
The Kin^ of Hanover, {1848) 2 H. L. C. 1, explained. 
Narayanan Moothad v. The Cochin Sircar 
(1913) . . . . I. L. R. 38 Mad. 635 

' ^ s. 92 — 

^ ; Public trust — 

Suit instituted by two plaintiffs — Death of one plaint- 
iff pending suit— Abatement of suit. Where a suit 
concerning a public trust of a charitable or religi- 
ous nature has been instituted by two persons 
having an interest in the trust with the consent 
of the Advocate-General and one of the plaintiffs 
dies, the suit will abate. But it is open to any 
other member of the’;;public similarly interested 
to obtain the consent of the Advocate-General and 
to apply to he brought on to the record as a co- 
plaintiff, and it would he the duty of the Court to 
giveaperson wishing so to be made aparty a reason- 
ahle opportunity of obtaining the consent of the 
Advocate-General Chhabile Ram v. Dubga 
Pbasad (1915) g X I. L. B. 37 All. 296 

■ Z — ■ Suit regariiifig 

clumtable property—Oonaent by Oollector— 
Conditional consent. A suit tos brought in the 
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.aame of two plaintiffs for the removal of trustees 
for a declaration tiiat the property in the hands 
of the trustees belonged to the Darga of Pir Saheb 
and to recover possession of the property. Before 
the institution of the suit one of the plaintiffs 
.applied to the Collector of the District for permis- 
sion to file the suit under s. 92 of the Civil 
Procedure Code of 1908. The Collector replied as 
follows : — “ The Collector doubts whether s. 92 
of the Civil Procedure Code applies to this case, 
but if the Court holds that it does, the Collector 
‘hereby declares his consent to the filing of a suit 
to claim any of the reliefs specified in s. 92 
which the Court may deem fit to grant.” The 
trying Court was of opinion that the above certi- 
'ficate was defective in form and therefore dis- 
missed the suit. The plaintiffs having appealed. 
Held, dismissing the appeal, that the Collector 
had not acted in the manner provided by s. 
92 of the Civil Procedure Code of 1908. He had 
■not indicated on the proceedings that the suit was 
■filed with his consent and that he had not even 
come to a conclusion that the suit was one which 
should have been filed. The Coileotor acting under 
s. 93 of the Civil Procedure Code had no 
right to consent to the institution of a suit by two 
persons claiming to have an interest in the trust 
unless it was such a suit as he would consider 
himself to be justified in filing at the relation of 
such two persons in his own name. The provisions 
of s. 92 of the Civil Procedure Code must be 
regarded as imperative. Suleman Haji Usman v. 
Shaikh Ismail (1915) L L. R, 39 Bom. 580 

3. — — Suit by mutawalli 

to remove trespasser managing trust as trustee de 
Jacto — Heave, if necessary. S. 92 of the Civil Pro- 
cedure Code does not apply where a plaintiff 
claiming to be the trustee of a public religious and 
charitable trust sues for the removal of a trespasser 
who has usurped the management of it. Budree 
Das Mukim v. Chooni Lai Johurry, 10 C. W. N. 
581 : s. c. I. L. a. 33 Calc. 789, followed. Neti 
Hama Jogiah v. Venkaia Charulu, I. L, E. 26 
Mad* 451, and Sajedur Baja Chowdliuri v. Gour 
Mohun Das Baishnav, I. L. R. 24 Calc. 418, not 
followed. Ayatannessa Bibi v. Kulfit Khalifa 
(1914) 19 C. W. N. 234 

4^ Waqf — Suit for 

removal of mutawalU — Defendant alleged to he a 
minor, hut no allegation of mismanagement of wagf 
property. Held, that no suit would lie under s. 
92 of the Code of Civil Procedure for the removal of 
a mutawalli where no case of mismanagement of 
the wac[f property was made out ,* but the sole 
ground was that the defendant (who was the grand- 
,son of the last mutawalli and most substantial 
benefactor of the waqf) was a minor according 
to the provisions of the Indian Majority Act, 1874, 
fthough apparently not so according to the Maho- 
medan law. Niamat Ali v. Ali Raza (1914) 

I. L. R. 37 AIL 86 


CIVIL PROCEDURE CODE (ACT V OF 1908)— 

contd. 

s. 92, 0, I, r. 3 — 

See Parties I. L. R. 42 Calc. 1135 

ss. 92 and 93, smt under — Alienee 

from trustee — Declaration against — Appeal by alienee 
— Death of trustee pending appeal — Abatement — 
Bight to sue, meaning of — Alienee for consideration 
but not in good faith or without notice — Limitation 
Act {IX of 1908), s. 10, effect of. Where in a suit 
brought by the Collector of a district under s. 
92 of the Code against the trustee and the alienee 
from him, a declaration was granted to the effect 
that the alienation in favour of the latter was not 
binding on the trust, and the alienee appealed, 
making the Collector and the trustee parties to 
the appeal, but pending appeal, the trustee died 
and his legal representative was not brought on the 
record : Held, that the appeal did not abate as 
the trustee was not a necessary party to it. Held, 
also, that the cause of action against the alienee 
(who was an alienee for consideration) arose on 
the date of the alienation and as the suit was 
brought more than six years after that date, it 
was barred by limitation under art. 20 of the 
Limitation Act. Time will run in favour of an 
alienee for consideration though he may not be 
an alienee in good faith. Trust property in the 
hands of alienees for consideration and in good 
faith and without notice cannot be followed at all. 
Per Tyabji, J. — The phrase “ right to sue ” with 
reference to appeals means “ right to obtain relief.” 
Prasanna Venkatachella Keediar V. The 
Collector of Trichin opoly (1914) 

I. L. R. 38 Mad. 1064 

s. 97— 

/S^ee Appeal . I. L. R. 42 Calc. 914 

1 . Preliminary de- 

cree — Appeal — Decisions that suit not barred as caste 
question. A decision in favour of the plaintiff 
upon a preliminary defence that the matters in 
dispute are caste questions outside the jurisdiction 
of Civil Courts does not amount to a preliminary 
decree attracting the provisions of s. 97 of 
the Civil Procedure Code (Act V of 1908). Siddha- 
noth Dhonddev v. Ganesh Govind, I. L. B. 37 Bom* 
60, overruled. Narayan BalJcrishna v. Gopal Jiv 
Ghadi, I. L. B. 38 Bom. 392, dissented from. Chan- 
malswami V. Ganoaehabappa (1914) 

I. L. R. 89 Bom. 339 

2. , Preliminary decree 

— Appeal — Decision as to res judicata. A decision 
that a matter is not res judicata is not a preliminary 
decree. Ghanmalswami v. Gangadharappa, I. L. B. 
39 Bom* 339, followed. Bearma bin Shidappa 
V. Bhamaqavda (1915) . I. L. R. 39 Bom. 421 

3. Partnership ac- 

counts, suit for — Preliminary decree declaring part- 
nership dissolved and directing enquiries and accounts 
— Part ordering enquiries if to be separated from 
• decree and treated as order — Validity of order if 

may be questioned on appeal from final decree. In 
a suit to have partnership accounts taken, the 
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CIVIL PROCEDURE CODE (ACT V OF 1908)— 

contd. 

s. 97 — concld, 

Jrial Judge by a formal adjudication, dated 30th 
Tune 1908, (i) declared that the partnership was 
dissolved as from 1st July 1907, and ordered and 
decreed, (ii) that inq^uiry be made by the referee 
as to who were the partners, and (iii) that the Re- 
feree should take an account of the dealings of the 
parties with the assets of the partnership business. 
No appeal was preferred from this adjudication, 
and inquiry was made and accounts taken. The 
decision of the referee upon the inquiry which was 
adverse to the appellant was confirmed by the 
Judge. In an appeal against the final decree, 
the appellant took exception to the inquiry ordered 
by the Judge (as to who were the partners) as erro- 
neous. Eeld^ that the adjudication by the Trial 
Judge in which the inquiry was ordered was a 
preliminary decree, and not having been appealed 
against could not under s. 97 of the Civil Proce- 
dure Code be questioned on the final appeal. 
The adjudication did not cease to be a decree, 
because a subordinate part of it, if correctly made, 
might have been made separately as an order. 
The Code makes no provision for something which 
is neither a decree nor an order, nor anything 
which is both, neither does it provide that one 
adjudication by the Court can be resolved into 
diverse elements, some of which are decrees and 
some orders. Ahmed Musaji Saleji %\ Hashim 
Ebeahim Saleji (1915) 19 C. W. N. 449 

s. 99— 

See HiHDtr Law — Religious Endow- 
ment . . I. L. R. 42 Calc. 536 

s. 100, 0. VI, r. 6— 

Bee Specific Relief Act (I of 1877), 
s. 39 . . 1. L. R. 39 Bom. 49 

s. 102— 

Bee Homestead Land. 

I. L. R. 42 Calc. 638 

s. los- 

ses Appeal to Privy Council. 

I. L. R, 38 Mad. 509 

S. 105 — Arbitration — Appeal, Held, 

that an order of a court setting aside the award of 
an arbitrator, and deciding that the case shall be 
tried by the Court is an order afiecting the decision 
of the case within the meaning of s. 105 of the 
Code of Civil Procedure, and is therefore liable 
to be challenged in appeal against the decree. 
Ganga Prasad v. Kura, J. L. R. 28 All. 408, 

Kalyan Das v. Pyare Lai, 4 All. L. J. R. 266, dis- 

sented from. Bhyama Gharan Pramanik v. Prohlad 
Darwan, 8 G. W. N. 390, referred to. Hanak Ghand 
V. Ram Narain, I. L. R. 2 All 181, RamJiwanr. 
Nawal Bingh, 5 All L. J. R, 644, Damodar Trimbak 
Dharap v. Raghu Nath Hari, I. Li R. 26 Bom. 
551, Achuthayya v. Thimmayya, I, L. R. 31 
Mad. 345, Mathooranath Tewaree v. Brindaban 
Tewaree, 14 W. R. 327, foUowed. Ram Autar 
Tewari V. Deohi Tewari (1915) 

I. L, R. 37 AU. 456 


CIVUi PROCEDURE CODE (ACT V OP 1903)- 

contd. 

s. 107, 0. Xlil, r. 4, application of— 

Bee Costs . . I. L. R. 42 Calc. 451 

s. 109 — 

Bee Appeal to Privy Oounoil. 

I. Ii. R. 38 Mad. 509 

^ s. 109 (c) — Appeal to His Majesty- 

in Gouncil — Practice — Grounds for granting certi- 
ficate in case of connected appeals. It is a good 
ground for granting a certificate of fitness for 
appeal to His Majesty in Council under s. 109 
(c) of the Code of Civil Procedure that the case 
in which leave to appeal is sought is an appeal 
from the same decree and involving the same 
questions as another appeal in respect of which 
the same applicant has a right of appeal under 
ss. 109 and 110 of the Code. Muhammad 
Walt Khan v. Muhammad Mohi-ud-din Khan 
(1914) . . . . I. L. R. 37 All. 124- 

s. 110— 

Bee Leave to Appeal to Privy Council . 

I. L. R. 42 Calc. 35* 

ss. 114, 151— 

Bee Probate and Administration Act 
(V OF 1881), s. 50. 

I. L. R. 37 AU. 380 

s. 115— 

Bee Award . I. L. R. 38 Mad. 256 
Bee Civil Procedure Code (Act V of 
1908), 0. XXI, R. 89. 

L L. R. 38 Mad. 775 

— — Givil Rules of Practice, Rule 

277^Griminal Procedure Gode (Act V of 1898), 
s. 145 — Pleader engaged in proceedings under — 
Whether disqualified to act for the other side m 
subsequent civil suit. A pleader who had appeared 
for a party in proceedings under s. 145 of the 
Code of Criminal Procedure, must, before appear- 
ing for the opposite party in a subsequent civil 
suit flowing out of such proceedings, satisfy the 
court that in acting in those proceedings he did not 
as a fact obtain from his then client any knowledge 
which would be of use to his present clients, or 
that if he did obtain any such knowledge, then 
such knowledge is now, so to speak, public property 
available to any pleader who can obtain inspection 
of the record of the proceedings in the Magistrate’s 
Court. If he fails to do so, he brings himself 
within rule 277 of the Rules of Practice framed by 
the High Court and it cannot be said that th^ 
Court has wrongly exercised its discretion in re- 
fusing him audience. Little v. Kingswood Gollie- 
Ties Gompany, 20 Gh. D. 733, referred to. Sri- 
nivasa Rau V. Piohai Pillai (1913) 

I. L. R. 38 Mad. 650^ 

s. 141, 0. II, r. 2— 

Bee Execution . I. L. R, 38 Mad. 199 

^ T.- - ;? s. 141, 0. XXI, r. 90, 0. IX, r.9— 

Apphcation for setting aside sale — Dismissal for 
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CIVIL PROCEDURE CODE (ACT V OF 1908)— 

contd. 

S. 141 — concld, 

default — Restoration, An application for setting 
aside an execution-sale is not an application for 
execution, but in the nature of an original proceed- 
ing which is not excluded from the purview of 
s. 141 of the Civil Procedure Code. Such applica- 
tion if dismissed for default can be restored under 
0. IX# r. 9, of the Civil Procedure Code. Aism 
Mandal v. Raj Mohan Das, 13 C. L. J. 532, and 
Hari Char an Ghose v. Manmatha Nath Sen, I. L, 
R, 41 Calc. 1, distinguished. Subbiah Naicker v. 
Ramanathan Chettiar, I. L. R. 37 Mad. 462, 
475, and Safdar AU v. Kishun Lai, 12 G. L. J. 6, 
followed. Nichha Bibee v. Hemanta Kumar 
Ray (1915) . . . . 19 C. W. N. 768 

— S. 144 — Decree-holder as auction-pur- . 

chaser in possession of property sold for more than 
three years — Subsequent setting aside of sale — 
Mesne profits, application for, by purchaser from 
judgment-debtor — S. 144, Civil Procedure Code, 
applicability of — Inherent jurisdiction of Court — 
Mesne profits for more than three years if can be 
dllowed — Limitation Act, Art. 109. A sale held in 
execution of a decree at which the decree-holder 
was the auction-purchaser was set aside. He had 
been in possession of the property for more than 
three years. The respondent purchased the 
property from the judgment-debtor together with 
the right to sue the decree-holder for mesne profits 
in respect of the period during which he was in 
possession. The respondent applied to the Court 
for and obtained such mesne profits. Held, that 
the Court below had no jurisdiction under s. 144, 
Civil Procedure Code, to entertain the application, 
but inasmuch as the respondent obtained an 
order in his favour in the Court below purporting 
to be made under s. 144, Civil Procedure Code, 
and inasmuch as a determination of a question 
arising under s. 144 is a decree by force of the 
definition clause in s. 2, the respondent could 
not be heard to say that the appeal was incom- 
petent. That even assuming that the Court had 
inherent jurisdiction to award mesne profits upon 
the application presented by the respondent it 
either had no power or it was an improper and 
unsound exercise of judicial discretion to award 
mesne profits for any period beyond three years 
before the application for which only mesne profits 
could have been obtained by suit under Art. 109 
of the Limitation Act. Dino Nath Das v. Jogen- 
DRA Nath Bhoumik (1914) . 19 C. W. N. 1167 

s. 145— 

1. — — — ^ . Surety for costs of 

Privy Council Appeal — Decree for costs in Privy 
Council if may be executed against properties charged 
by surety — Personal execution. Under s. 145 of 
the Civil Procedure Code, a party who has obtained 
a decree for costs in Privy Council can proceed by 
application to realise the amount of costs decreed 
against the surety (for the judgment -debtor) 
personally, but not against the property which he 
had charged under s. 602 of the old Civil Pro* | 


CIVIL PROCEDURE CODE (ACT V OF 1908)— 

contd. 

s. 145 — concld. 

cedure Code. Even under 0. XXXIV, r. 14, of the- 
Civil Procedure Code, which has replaced s. 99 of 
the Transfer of Property Act, -the properties^* 
charged cannot be sold except by instituting a 
mortgage suit. Chandeabati v. Mahho Pro sad 
(1914) 19 C. W. N, 178- 

2, Surety, execution 

of decree against — Person depositing chattels to 
secure fulfilment of decree, if such surety — Personal 
liability, if essential. S. 145 of the Civil- 
Procedure Code applies’ only where the surety has 
rendered himself personally liable for the decretal 
amount. Where A having been brought under' 
arrest in execution of a decree, B handed over 
two Government promissory notes to the decree- 
holder’s pleader upon the understanding that ‘ 
the latter should hold them as security for the- 
due fulfilment of the decree against A : Held, 
that the case did not come under s. 145, Civih 
Procedure Code. B only created an equitable 
charge upon the notes in favour of the decree- 
holder by depositing them as security, and this* 
liability could only be enforced in a regular suit. 
Brajendea Lal Das v. Lakhmi Naraih Khahha 
(1915) 19 C. W. N. 961. 

s. 151, 0. XLL rir. 1, 11— 

See Appeal . I. L. R. 42 Calc. 433» 

ss. 161, 47, 0. XLVn, r. 2 — Courfs 

inherent power, if to be exercised in contravention of 
prohibition of statute, and if to be exercised when 
not tending towards substantial justice — Statute, 
application of. In exercise of its inherent powers- 
under s. 151 of the Civil Procedure Code, the 
Court cannot assume jurisdiction to grant a review 
where it has been expressly forbidden by the Legis- 
lature to entertain such application. On any 
point specifically dealt with by the Code, the 
Court cannot disregard the letter of the enact- 
ment according to its true construction, though, as- 
the Legislature cannot anticipate and make ex- 
press provisions to cover all possible contingencies, 
it is the duty of a Judge to apply the provisions of 
the law not only to what appears to be regulated, 
expressly thereby, but also to all cases to which 
just application of them may be made and which 
appears to be comprehended either within the 
express sense of the law or within the consequences 
that may be gathered from it. The inherent power 
of a Court can be invoked only for the attainment, 
of the ends of substantial justice for the adminis- 
tration of which alone Courts exist. A sale certi- 
ficate is merely evidence of title and does not. 
create title, so that if the Court should refuse to- 
grant such a certificate to the auction -purchaser, 
possession should not be delivered to him as- 
required by the Code. This will not preclude 
him from suing for a declaration of title and for 
recovery of possession within 12 years of the date, 
when the sale was confirmed. Where purporting, 
to act under s. 161, Civil Procedure Code, a* 
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4JIVIL PROCEDURE CODE (ACT V OF 1908)- 

contd. 

■ ' s. 151 — concld. 

Munsif cancelled an order for delivery of possession 
passed by his predecessor on the ground that 
•the application for delivery of possession having 
been made more than 3 years after the date of 
-confirmation of the sale was manifestly barred by 
limitation. Held, that as the Munsif was expressly 
'forbidden by statute to entertain an application 
for review, he could not entertain the application 
in exercise of his inherent powers. That the 
order should not have been made, as its only effect 
would be to drive the auction-purchaser to institute 
.a suit. Sasi Bhusan Mookeejee v. Badha 
!IjTath Bose (1914) . . 19 C. W. N. 835 

SS. 151, 152 — Inherent jnrisdic- 

• tion of Court — Scope of s. 151 — Amendment of 
■decree, S. 152 does not in any way affect the 
inherent jurisdiction of the Court under s. 161 
and in exercise of this jurisdiction the Court can 
amend a decree even when s. 152 has no applica- 
tion. Mohabir Peoshad Chotjdhxjtiy V, Chandra 
Sekhar Sahi (1914) . . 19 C. W. N. 1021 

s. 152 — Refusal of Court to correct 

-an accidental mistake in the drawing up of a decree — 
Revision — Jurisdiction, In a suit for sale on foot 
.of a mortgage one of the defendants pleaded a 
prior mortgage. An issue was expressly struck 
-on the point and was found in favour of the 
prior mortgagee. The operative portion of the 
judgment directed that a decree for sale should 
he prepared in accordance with the provisions of 
•O. XXXIV, r. 4, of the Code of Civil Proce- 
dure ; but the decree which was drawn up was one 
■for sale of the property in suit, without any 
•reference to the prior mortgage. The prior mort- 
•gagee presented an application under s. 152 
•of the Code of Civil Procedure to the Court which 
passed the decree to have it amended. Held, that 
the prior mortgagee, whether or not he had pre- 
ferred an appeal from the decree, was entitled, 
with reference to s. 152, to have it amended, 
and the Court in refusing to amend had failed to 
-exercise a jurisdiction vested in it by law. Sahadeo 
Gir V, Deo Dijtt Misir (1915) 

I. li. R. 37 M. 323 

S. iss- 
ues Decree -HOLDER. 

I. L. R. 38 Mad. 677 

0. I, r. 1— 

See Appeal to Privy Council. 

L L. R. 38 Mad. 406 

: — O. I, r. 10 — Parties — Competence of 

Court to add parties in second appeal. Held, 
that the High Court cannot in second appeal 
add a person as a party unless such person was 
a party to the appeal before the lower ^Appellate 
‘Court, notwithstanding that he was a party to 
the suit in the Court of first instance. Chunni 
Lai V. Lala Ram, I, L, R. 1$ All. 5, followed. 
.Pachkauri Baut V. Bam Khilawan (1914) 

I. L. R. 37 AU. 57 


CIVIL PROCEDURE CODE (ACT V OF 1908)— 

contd. 

~ ; 0. n, rr. 1, 2, and 3 — Previous 

suit for declaration, dismissal of, for want of prayer 
for possession — Later suit for declaration and posses^ 
sion, maintainability of. The dismissal of a pre- 
vious suit for a declaration of title to certain pro- 
perties on the ground that the plaintiff was found 
entitled to possession is no bar to a suit for posses- 
sion based on the same title as the causes of action, 
for which the allegations in the plaints must bo 
looked to, are different in the two cases. O. II, 
rr. 1, 2 and 3 are no bar to the later suit. Chand 
Kour V. Partab Singh, 1. L. R. 16 Calc. 98, Thri- 
haikat Madathil Raman v. Thirutliiyil Krishnan 
Nair, I, L. R. 20 Mad. 153, Ramaswami Ayyar 
V. Vythinatha Ayyar, I. L. R. 26 Mad. 760, 
Nonoo Singh Monda v. Anand Singh Monda, 1. 
L. R. 12 Calc. 291, Jibunti Nath KhanY. Shib Nath 
Chuckerbutty, 1. L. R. 8 Calc. 819, and Mohan Lai 
V. Bilaso, I. L. R. 14 All. 512, followed. Muthu 
Narayana Reddi v. Rayalu Reddi, 6 Mad. L. J. 
51, and Rangasami Pillai v. Krishna Pillai, 

I. L. R. 22 Mad. 259, not followed. Siliman 
Saib V. Hasson (1913) . I. L. R. 38 Mad. 247 

0. n, r. 2— 

1. — Omission to sue for 

right relief — Maintainability of subsequent suit. 
Where a plaintiff knew what relief he was entitled 
to and deliberately omitted to claim the right 
relief, his subsequent suit in respect to the same 
cause of action for the right relief was held to be 
barred by the provisions of 0. II, r. 2, of the 
Code of Civil Procedure. Abdul Hakim v. Karan 
Singh (1915) . , I. L. R. 37 AU, 646 

2. Previous suit for 

specific performance of an agreement to sell — Decree 
for specific performance — Deed of conveyance obtained 
in execution — Subsequent suit for recovery of posses^ 
sion against the vendors — Suit not barred. Where 
the plaintiff, who had obtained in a previous suit 
a decree against the defendants for specific perfor- 
mance of an agreement to sell certain immove- 
able property to the plaintiff and had got a sale 
deed in his favour in execution of the decree, 
instituted the present suit for the recovery of posses- 
sion of the lands from the defendants. Hel% that 
the suit was not barred by 0. II, r. 2 of the 
Civil Procedure Code (Act V of 1908). At the 
time the plaintiff brought the previous suit, the 
right to possession of . the lands was not vested in 
him, as he acquired that right only on the execution 
of the deed of conveyance. Narayana Kavirayan 
V. Kandasami Goundan, I. L. R. 22 Mad. 24, 
disapproved. Rang ay y a Goundan v. Nanfappa 
Rao, I. L. R. 24 Mad. 491, explained. Nathu 
valad Pandu v. Budhu valad Bhika, 1. L. R. 18 
Bom. 537, foUowedi Krishnammal v . Soundara- 
RAirA Aiyar (1913) . I, L. R. 38 Mad. 698 

3. Specific Relief Act 

{I of 1877), s. 42 — Suit for declaration — Previous 
decree between third parties — Plaintiffs not parties 
‘■--‘Suit to declare that the decree is collusive and not 
binding on plaintiffs, if maintainable. The plaintiffs 
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— contd, 

. 0. n — concld. 

sued for a declaration (i) that they were the owners 
of the suit properties as the reversioners of one 
N. who was the last male owner ; and (iz) that a 
decree obtained by the first defendant against the 
second in respect of the properties in another 
suit to which the plaintiffs were not parties, was 
collusive and was not binding on the plaintiffs. 
The plaintiffs had already brought a suit in the 
same Court against the present defendants to re- 
cover possession of some other properties as the 
reversionary heirs of iV, but did not include therein 
the properties claimed in the present suit, though 
the defendants were in possession of them at the 
time of their previous suit. The plaintiffs alleged 
that they came into possession of the properties 
subsequently to the previous suit. The defendants 
contended that the suit was barred under O. 
II, r. 2 of the Civil Procedure Code, and that 
the suit for a declaration that the decree passed 
in the suit between the first and the second 
defendants was collusive and not binding on the 
plaintiffs, was not maintainable. Meld, that the 
present suit was not barred under 0. II, r. 2 
of the Civil Procedure Code. Meld, further, that 
a suit for a declaration that a decree obtained by 
the first defendant against the second defendant 
was collusive and not binding on the plaintiffs was 
maintainable under s. 42 of the Specific Relief 
Act. Naganna V. SrvA 2 JAPPA (1914) 

I. L. R. 38 Mad. 1162 

4, — ' Previous suit for 

possession of lands only — Claim for past mesne 
profits, not included — Subsequent suit for the same, 
mt barred — Cause of action for mesne profits differ- 
ent frozn that for possession of land. Claim for 
possession and claim for m,esne profits are 
separate causes of action and have been always so 
treated under the Code of Civil Procedure. Where 
a plaintiff sued for' possession of lands only when 
he might have joined in the same action claims for 
mesne profits and damages, it is open to him to 
bring a subsequent suit against the same defendants 
for the profits which became payable before the 
institution of the former suit and which might have 
been included in such suit. Monohur Lall v. 
Qouri Sunhur, I. L, B. 9 Calc. 28B, Tirupati v. 
Narasimha, I. L. B. 11 Mad. 210, Lalessor Babui 
V. JanH Bibi, I. L. B. 19 Calc. 615, and Outta 
Saramma v. Mag anti Baminedu, I. L. B. SI Mad. 
405, followed. Ponitammal, v, Ramamibda Aiyar 
(1914) . , . .1. L. R. 38 Mad. 829 

0. TTTj r. 1 — Becognised agent, if 

has right of audience. A recognised agent as 
such has no right of audience. Hurchand Ray 
V. Bergal-Nagpur Railway Co. (1914) 

19 C. W. N. 64 

0. V, rr. 15, 17, 27— 

Bee Summons . L L. R. 42 Calc. 67 

— > 0. V, rr. 17, V^^Bervice of summons 

on purdanashin ladies who cannot be approached 


CIVIL PROCEDURE CODE (ACT V OF 1908)— 

contd. 

— 0. V — contd. 

by serving peon — Powers and duties of the Court 
under — Service of summons on purdanashin ladies 
by registered post—0. IX, r. 13— Purdanashin lady,, 
ex parte decree against, setting aside of—Unrebtitied 
statement on oath as to absence of knowledge of suit.. 
The plaintiff -respondent instituted a suit against 
several persons to recover a sum of money alleged 
to be due from them as members of a partnership 
concern. The suit was decreed ex parte. Two 
of the defendants, the appellants, who were 
purdanashin ladies and the widows of an alleged 
member of the firm, made an application to set 
aside the decree on the ground that the summons, 
had not been duly served on them and they had 
no knowledge of the suit and they were at any 
rate prevented by sufficient cause from appearing^, 
when the suit was called on for hearing. It 
appeared that the peon could not obtain access to 
the appellants and there was no authorised agent 
to receive summonses on their behalf and that there 
were no adult members of the family of the ladies, 
upon whom the service could be made. The 
copies of the summons and plaint were in conse- 
quence affixed by the serving peon on the main gate 
of the dwelling house. It further appeared that, 
there was on the record a vakalatnama purporting 
to be signed by one of the appellants and an 
officer of the other appellant on her behalf which 
authorised a pleader to oppose the plaintiff’s- 
application for attachment before judgment... 
The appellants on being examined stated on oath 
that they had no knowledge of the suit and the 
vahalatnamu was not put to them and the plaintiff 
did not take any steps to prove what purported 
to be the signature of one of the appellants on the 
vakalatnama nor did he establish that the other 
appellant had authorised her officer to sign the- 
vahalatnama on her behalf : Meld, that r. 17, 
0. V of the Civil Procedure Code is applicable 
to a case of the present description where the 
serving officer is not able to obtain access to a 
purdanashin lady who has to be served and cannot 
deliver or tender a copy of the summons to her.. 
Where it is impossible for the serving officer to 
obtain access to the person to be served either by 
reason of the custom of the country or for any' 
other reason the case may be held to be covered 
by the description in r. 17 “ where the defendant 
cannot be found by the serving officer ” and the 
requirements of that Rule having been fulfilled 
the appellants could not succeed on the ground 
that the summonses were not duly served on them 
within the meaning of r. 13 of O. IX of the Code. 
R. 19 of 0. V imposes upon the Court the duty 
to satisfy itself that service has been properly 
effected and it is open to the Court even when 
there has been a technical compliance with the 
provisions of r. 17 to order service in another mode 
if the Court thinks fit to do so in the interests of 
justice. The' Court may in a case of this descrip- 
tion direct the issue of summons to purdanashin 
ladies by means of notice sent by registered post- 
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fso that the cover may in due course reach the lady 
herself. In the present case the plaintifi-respon- 
‘dent having failed to rebut the allegation on oath 
made by the appellants, the High Court held on a 
^consideration of the circumstances of this case 
that it was established that the appellants had no 
knowledge of the suit and they were prevented by 
‘Sufficient cause from appearing when it was called 
on for hearing and the ex parte decree was set 
.aside as against them. Kshieodb Sundari Dasi 
V. Nabot Chandra Saha (1915) 

19 C. W. N. 1231 

0. Vni, r. 6 — Suit by an Inamdar 

•against a Khatedar for recovery of sums — Set-off 
claimed in a capacity different from that in suit not 
allowable. In a suit brought by an Inamdar 
against a Khatedar for the recovery of dues in 
respect of certain immoveable property payable 
by the Khatedar, the defendant, as a pujari (wor- 
shipper), claimed to set off the stipend payable 
to him by the plaintiff. Held, that the defendant 
could not claim the set-off which w'as due to him 
in a different capacity from that in which he held 
.as tenant or Khatedar of the plaintiff. Madhav- 
RAO Moreshvar V. Rama Kalu (1914) 

I. L. R. 39 Bom. 131 

0. IX, r. 5 ; 0. XXIH, r. 1— 

See Contract Act (IX of 1872), ss. 134, 

137 . . I. L. R. 39 Bom. 62 

^ 0. IX, rr. 8 and 9 — When the plaintiff 

and his pleader are both absent on the day fixed for 
the hearing of a case and the Court docs not intend 
to give them another opportunity of appearing it 
•ought not to decide the suit on the merits but 
■should dismiss it for default of appearance. Phul 
Khar v. Hashmatullah Khan (1915) 

I. L. R. 37 All. 460 

— 0. IX, r. 13— 

1. Decree ex parte — 

Application to set aside decree — Appeal — Decree 
confirmed in appeal before hearing of application 
to set it aside. When the High Court has once 
confirmed a decree on appeal, it is not open to the 
■Court which passed the decree to entertain an 
application to set the decree aside, and it makes 
no difference that the application to set the decree 
aside was filed before the appeal was disposed of. 
Mathura Prasad v. Ram Charan Lal (1915) 

I. L. R. 37 AU. 208 ; 

2. ^ Compromise peti- 

tion purporting to he by all the defendants filed by 
those actually present in Court — Decree passed on 
■such compromise petitio7i — Subseguemt repudiatio7i by \ 
defendants not present at filhig of petition — Juris- I 
dictio'/i. of Court to set aside decree as ex parte i 
decree under 0 . IX, r. 13. The petitioners instituted ! 
a suit for declaration of their title to, and for | 
possession of, certain lands. Two of the defend- I 
.ants (Nos. 4 and 5) filed a petition of compromise j 
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and asked for a decree, so far as they were con- 
cerned, on that compromise and an ex parte decree 
against the other defendants. The Court, however, 
ordered ^ fresh service on the other defendants, 
and subsequent thereto defendants Nos. 4 and 5 
appeared in Court with a petition of compromise 
purporting to be executed by defendants Nos. 1 
to 3 as well as by themselves. On this petition 
a decree was made in terms of the compromise. 
Afterwards defendants Nos. 1 to 3 put in a peti- 
tion to the Court stating that defendants Nos. 4 
and 5 had no authority to present the petition of 
compromise on their behalf, that no summons had 
been served on them, and that the petition was 
fraudulently represented as being made by them. 
The Court acting under 0. IX, r. 13, Civil Procedure 
Code, set aside the decree and ordered a re-trial 
of the case. Held, that the Judge when he made 
his order was under the impression that all the 
parties in the case were before him and that the 
petition w'as the petition of all the parties ; 
consequently in granting the petition he did not 
intend to make it ex parte and the decree could 
not be treated as an ex parte one, and consequently 
0. IX, r. 13, Civil Procedure Code, did not apply. 
Damod.4R Misra V . Hrishi Naik (1914) 

19 C. W. N. 118 

0. IX, r. 13 ; 0. XXXH, r. 3— 

Guardian ad litem — 

Illusory appomtrnent of guardia7i-^Competencc of 
mmors to have a decree passed without their being 
represented, set aside. A suit was brought against 
certain minor defendants naming as guardian ad 
litem their uncle, who was also a defendant. The 
uncle refused to act as guardian ad litem and stated 
that the minors lived wuth their mother. No notice 
was served upon the mother, but upon the applica- 
tion of the plaintiffs the Court Amin was appointed 
guardian ad Ute'm of the minors. The plaintiffs 
did not deposit any amount for the expenses of 
the guardian, who did not take any steps to defend 
the suit or to inquire wfficther there was a defence. 
A decree was passed ex parte against the minors, 
and an application on their behalf, through their 
mother, to have the case restored was rejected. 
The Courts below found that the decree was not 
void and dismissed the suit. Held, that in the 
circumstances above set forth the minors were 
entitled to a declaration that the decree was null 
and void as against them. \yaUan v. Banhe 
Behari Pershad Shigh, L L. B. 30 Calc. 1021, 
and Munnu Lal v. Ghulam Abbas, I. L. B. 32 AIL 
287, distinguished. Held, aI';o, that the minors 
were not debarred from bringing this suit by 
reason of their not having applied to have the 
ex parte decree set aside under 0. IX, r. 13, of 
the Code of Civil Procedure. Bhaowan DayXl 
V . Param Sukh (1915) . I. L. R. 37 All. 179 

0. XrV, r. 2 — Scope and application 

of rule Issues of law, deterinination of, in the 
leginning— R. 4 , 0. VII— Suit by plaintiff in 
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representative capacity, character of plaintiff if should 
be stated in cause title — Amendment of plaint by 
leave of Court, effect of. On the 30th July 1886, 
the plaintiS was declared to be a disqualified 
proprietor and the Court of Wards took charge of 
her estate. On the 7th June 1890, by a hobala the 
'Court of Wards sold to the father of the defendant 
all the properties in suit except two mauzas. By 
a further hobala, dated 11th February 1901, the 
two mauzas were similarly conveyed. On the 
1st August 1911, the Court of Wards released the 
property of the plaintiff from its charge. The 
plaintiff on 31st May 1912 sued for a declaration 
that the two hobalas were invalid and for restora- 
tion of possession of the properties concerned. 
As regards the two mauzas sold in 1901, the plaint 
originally did not show in the cause title the 
character in which the plaintiff sued, although 
the body of the plaint and the prayers made it 
clear that she sued as the shebait of certain idols. 
Subsequently with the leave of the Court the 
cause title was amended so as to show that the 
plaintiff sued on behalf of herself and as shebait 
and the necessary amendments in the body of the 
plaint were made. On the application of 
the defendant the Trial Judge tried the issues of 
law first and dismissed the suit. Held, that the 
.application of r. 2, 0. XIV, Civil Procedure Code, 
is not confined only to cases in which the issues of 
fact had not been settled. The rule also applies 
to eases where the Court has not postponed the 
settlement of the issues of fact, and the course 
adopted by the Trial Judge in disposing of the 
issues of law was not illegal. That 0. VII, r. 4, 
does not require that when the plaintiff sues 
in a representative capacity that fact should be 
stated in the cause title of the plaint although that 
is a convenient place to state it. The amendments 
made in the plaint by the leave of the Court could 
not in any view amount to an addition or substitu- 
tion of a new plaintiff within the meaning of 
s. 22 of the Limitation Act. That Art. 91 of the 
Limitation Act had no application to the suit in 
so far as it was instituted by the plaintiff as shebait 
of the idols. Kijabmoni Singha v. Wasif Ali 
Mefbza (1915) . . . 19 C. W. N. 1193 

0. XX, r. 7— 

See Limitation . I. L. R. 87 All. 527 

— ; 0. XXI, r. 2, suh-rr. 1, 2 and 3 — 

Adjustment of decree not certified if can be recog • 
nised by Court executing decree — Estoppel, if applies 
between decree-holder and judgment-debtor — Estoppel, 
if can be invoked to nullify an express statutory 
provision — Limitation Act {IX of 1908), Sch. I, Art. 
174 — Application for notice on decree-holder to 
show cause why adjustment should not be recorded, 
period of limitation for. A decree-holder applied 
for execution on the 1st June 1912. On behalf of 
the judgment-debtors objection was taken on the 
27th June 1912 to the effect that the decree could 
not be executed inasmuch as it had been adjusted 
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on the 11th February 1912 and, under the adjust- 
ment, the decree-holder had agreed to accept the 
Judgment debt in certain specified instalments. 
This adjustment was not recorded as prescribed 
in sub-rr. 1 and 2 of 0. XXI, r. 2. Held, that 
as the adjustment had not been recorded, the Court 
executing the decree could not recognise it under 
O. XXI, r. 2, suh-r. 3. That even if the application 
of the 27th June were treated as an application for 
the issue of notice to the decree-holder to show 
cause why the adjustment should not be recorded, 
it was barred by limitation under Art. 174 of the 
Second Schedule of the Limitation Act. Held 
(as to the contention that the deeree-hoider having 
subsequent to the alleged adjustment received 
payments in accordance therewith was estopped 
and the Court was bound to determine whether 
there had or had not been an adjustment), that this 
argument was clearly opposed to the provisions 
of sub-r. 3, and the doctrine of estoppel cannot be 
invoked to nullify an express statutory provision. 
JoGENDRA Nath Saskar v. Probhat Nath Chat- 
TEBJEB (1913) , . . 19 C. W. N. 650 

0. XXI, r. 12— 

See Execution of Decree. 

I. L. R. 37 AU. 627 

0. XXI, rr. 86, 97— 

See Bailiff . I. L. R. 42 Calc. 313 

0. XXL r. 62— 

See Decree . I. L. R. 39 Bom. 80 
See Ratable Distribution. 

I. L. R. 38 Mad. 221 

0, XXI, r, 68 — Order in favour of 

the claimant — Alienation by the claimant subse- 
quently — Suit by decree-holder subsequent to the alien- 
ation to set aside the order — Lis pendens, doctrine 
of, if applicable — Pendency of proceedings — Suit, 
a form of appeal — Alienee, joined as party after one 
year from the date of order, not a necessary party — 
No bar of limitation — Limitation Act {IX of 1908), 
s. 22, els. 1 and 2. A purchaser of property from 
a claimant, after an order has been passed in his 
(claimant’s) favour but before a suit under 0. 
XXI, r. 63 was instituted, is an alienee pendente 
life and is therefore not a necessary party to the 
suit ; and if the necessary parties had been brought 
within one year, the alienee cannot advance 
the plea of limitation as s. 22, cl. {2) of the 
Indian Limitation Act expressly excluded the 
operation of cl. {!) in such cases. A suit 
brought under O. XXI, r. 63 of the Code of Civil 
Procedure (Act V of 1908) is a mere continua- 
tion of the proceedings in a claim petition, and all 
alienations during the continuance of the proceed- 
ings originated by the claim petition till the 
disposal of the suit brought to set aside the order 
passed on the claim petition are affected by the 
doctrine of Us pendens formulated in s. 52 of 
the Transfer of Property Act. Suits of this class 
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though called original suits, are not in their es- 
sence original actions but merely forms of appeal 
allowed by the Civil Procedure Code to be brought 
in the guise of original suits. Fhul Kumari v. 
GhansJiyam Misra, I. L. B. 35 Calc, 202, followed, 
Veera Fannadi v. Karuppa Pannadi, Mad. L. 
T. 154. EarishanJcar Jebhai v. Naran Karsan, 
I. L. R. 18 Bom. 250, Keshori Mohun Rai v. 
Eursooh Bass, I. L. B. 12 Calc. 696, and Settappa 
Goundccn v. Muthia Qoundan, 1. L, R, 31 Mad. 
268, referred to. Krishnappa Chetty v. Abdttl 
Khader Sahib (1913) . 1. L, R. 38 Mad. 535 

0. XXI, r. 66 — Setting aside a sale — 

Material irregularity in publication of sale pro- 
clamation — Understatement of revenue due on the 
land— Undervaluation of property— Statement of 
the same by the decree-holder — No objection by the 
judgment-debtor to the amount of Government revenue 
or valuation — Mistake of the judgment-debtor as 
to interest in the property sought to be brought to 
sale — Duty of Courts in India in conducting sales 
in execution — Mistake of judgment-debtor due to 
action of decree-holder — Rule of estoppel of judg- 
ment-debtor, no application — Right of auction- 
purchaser before and after confirmation of sale — 
No absolute right for confirmation of sale. Though 
it was not incumbent upon the Court to state the 
value of the property in a proclamation for sale, 
a materially incorrect statement of the revenue or 
of the value of the property where the value is 
stated would constitute an irregularity which if it 
caused substantial injury to the judgment-debtors, 
would entitle him to have the sale set aside. Where 
the judgment-debtor’s act in not objecting to the 
statement of the peshkash and in stating the value 
on the footing of the peshkash being correctly stated 
by the decree-holder was due to a mistake of fact 
regarding what the Court intended to sell, the 
judgment-debtor should not be held to be estopped 
from objecting to the sale on the ground of material 
irregularity. A party who does not raise an objec- 
tion to the proclamation which he ought to have 
raised is estopped from complaining of an irregu- 
larity resulting from an erroneous statement which 
he should have corrected. Gridhari Singh v, 
Hurdeo Narain Singh, L, R. 3 I. A. 230, and 
Olpherts v. Mahabir Pershad Singh, L. R. 10 I.A. 
25, referred to. Arunachellam v. Arunachellam, 
I. L. B. 12 Mad. 19, and Behari Singh v. Mukhat 
Singh, I. L. R. 28 All. 273, referred to. In India 
an execution sale is an act of the Court. Where 
an act of a Court is induced by the mistake of 
parties, it may be set aside. But the Court will 
not apply the rule of estoppel to cases where the 
judgment-debtor was not aware of the facts to 
which he was bound to object. Kalahasti, Raja 
OF V . Maharaja of Vekkataoiri (1913) 

I. L. R. 38 Mad. 387 

0. XXI, r. 89— 

1* — ; — ;y"- ^ — Execution of decree 

— Application to set aside the sale within limitation 


CIVIL PROCEDURE CODE (ACT V OF 1908)— 

contd. 

■ — 0. XXI — contd, 

— Money tendered but not received through Treasury 
Officer'^s action. The judgment-debtor made an 
application under 0. XXI, r. 89, of the' 
Code of Civil Procedure to set aside a sale held in 
execution of a decree on the last day of limitation. 
The money required to be paid was tendered to the 
Treasury Officer shortly before 3 p.M., but he- 
refused to take it because there was not sufficient 
time to count it and also because he thought that 
it could be paid at any time within three days of 
the tender. The judgment-debtor paid it the 
next day, which was beyond thirty days after the- 
saie. Held, that the judgment-debtor having- 
done all that lay in his power to deposit the money 
in time and having been prevented by the action 
of the Treasury Officer, should be taken to have' 
made the payment within the time allowed by 
law Mahomed Akbar Zaman Khan v. 8%i>khdeo' 
Pande, 13 C. L. J. 467, referred to. Muxna 
Lal V. Rad HA Kishah (1915) 

I. L. R. 37 All. 591 

2. — — Sale of immoveable 

property in Court-auction — Subsequent private sale 
by judgment-debtor — Application by judgment-debtor 
to set aside auction-sale — No locus standi to apply — 
Order rejecting application — Revision petition tO' 
High Court under Civil Procedure Code (Act V 
of 1908), 3 . 115 — Not maintainable though order 
erroneous. Where after a sale in Court-auction of 
certain immoveable property, the judgment-debtor' 
sold away all his rights in the same property to- 
a stranger by a private sale, and subsequently 
applied under 0. XXI, r. 89, of the Code 
of Civil Procedure (Act V of 1908) to set aside the 
auction-sale : Held, that the judgment-debtor 
had no locus standi to apply under 0. XXI^ 
T. 89, to have the sale set aside. Anantka 
Lakshmi Ammall v. Kunnanchanharath Sankaran 
Nair, (1913) Mad. W. N. 101, referred to. Ishar 
Das V. Asaf Ali Khan, 1. L. R. 34 All. 186, 
followed. Per Sadasiva Ayyab, J. — A Civil 
Revision Petition under s. 115 of the Code of 
Civil Procedure does not lie against an order of the 
Lower Court rejecting an application under 0. 
XXI, r, 89, though the order was erroneous in 
law, as the lower Court did not act illegally or 
beyond its jurisdiction or with material irregu* 
larity in arriving at the decision. Per Spencer, 
J. — Neither an amendment of the petition nor the 
presentation of a fresh petition by the private 
purchaser could be allowed by the High Court to 
be made, as he was not a party to the proceedings* 
in the lower Court and more than one year had 
expired , after the time allowed by Art. 166 of 
the Limitation Act (IX of 1908) for filing a petition 
in the lower Court. SxrBBARAYHDtr Laksh- 
MINARASAMMA (1913) . I. L. R. 38 Mad. 77& 

0. XXI, r. 99— 

1. — y— Application to set 

aside sale dismissed for default — Dismissal of 
application for restoration — Appeal, if lies. An 
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application to set aside a sale under r. 90 of 0. XXI 
of the Civil Procedure Code having been dis- 
missed for default, the applicant applied for resto- 
ration of the case, but this application was refused : 
Held, that no appeal lay against the order refusing 
to restore the case. Cl. (e) to r. 1 of 0. XLIII of the 
Code did not apply to this order. S. 141 of the 
Code which replaces s. 647 of Act XIV of 1882 
has not effected any alteration in the law- On 
the date fixed for hearing of appellant’s applica- 
tion to set aside a sale, the appellant came to Court 
and finding the Judge engaged in the trial of 
another suit, left the Court and went on another 
business leaving no instructions to his pleader. 
Returning later, he found that his case had been 
called on in the meanwhile and dismissed for non- 
prosecution. Held, that there were no grounds for 
restoring the case. Manilal Bhunji v. Oulam 
Hosain, 1. L. E. 13 Bom. 12, and Is^nail Ibrahim 
V. Jan Makmed, 10 Bom. L. R. 904, relied on. 
Bomayija v. Bubbama, I. L. E. 26 Mad. 699, and 
Lalta Prasad v. Earn Karan, 1. L. E. 34 All. 426, 
not followed. Ohauxj Chandea Ghosh v. Chanoi 
Chaeak Ray Ohohdehey (1914) 

19 C. W. N. 25 

g, — Step in execution 

of decree for arrears of rent — N on-transferable occu' 
fancy holding, transferee of a portion of, if entitled 
to apply for reversal of sale. A transferee of a 
portion of a non-transferable occupancy holding is 
entitled to apply for reversal of a sale in execution 
of a decree for arrears of rent obtained by the 
entire body of landlords. The rule formulated in 
r. 90 of 0. XXI of the Civil Procedure Code of 
1908 has a wider scope and is of a more compre- 
hensive character than the rule laid down in s, 311 
of the Code of 1882. Abdttl Aziz v. Tafazhd- 
Sheikh (1914) . . 19 C. W. N. 326 

0. XXL rr. 90, 91 and 93— 

See Limitation Act (IX op 1908), s. 22. 

L L. R. 38 Mad. 837 

“■ — 0. XXI, r. 91 — Auction-purchaser 

induced to buy property of small value by mis- 
representation — Remedy. Where it appeared that 
it was known to the decree-holder that 1 anna out 
of a 1 aima 16 krants share put up by him for sale 
in execution of his decree had been previously sold 
in execution of a mortgage decree : Held, that 
it was not open to the purchaser at the sale who 
got 16 krants at least of the property purported 
to be sold to apply under 0. XXI, r. '91, of the Civil 
Procedure Code, on the ground that the judgment- 
debtor had no saleable interest in the property ; 
though if he was induced to make the purchase 
by fraud, he might not be without other remedies. 
Naharmul Marwari v. Sadut AM, 8 G. L. E. 468, 
Protap Chandra Oliahrabartty v. Panioiy, 1, L. E. 
9 Calc. 606, Ram Ooomar Bey v, Shushee Bhooshan 
Qhose, I. L. E. 9 Odlc. 626, Sonaram Das v. 
Mohiram Das, I. L. R. 28 Calc. 236, Durga Sundari 
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V. Govinda Chandra, I. L. E. 10 Calc. 368, Sant 
Lai V. Eam.fi Das, I. L. E. 9 All. 167, and 
Birj Mohan Thahur v. Eai Umanath Ghaudhuri, 
I. L. E. 20 Calc. 8 : L. E. 19 L A. 154, 
referred to. Sheogobinea Singh v. Dhanuk- 
DHAEi Singh (1915) . . 19 C. W. N. 1291 

o. xxn, r. 10— 

1, — Lease, forfeiture of 

— Imolvency of a defendant — Vesting of his estate 
and effects in the Official Assignee — Refusal of 
Official Assignee to defend the suit — Inability of 
defendant to defend independently of the Official 
Assignee — Practice. In a suit by the lessor against 
the lessee for forfeiture of a lease by reason of 
breaches of covenant, no cause of action survives 
against a defendant who has become insolvent and 
whose estate has vested in the Official Assignee. If 
in such a case the Official Assignee refuses to defend 
a suit affecting the estate of the msoivent, the 
latter cannot defend independently of the Official 
Assignee. Teibhovandas Naeotamdas v. Abdul- 
ALLY Hakimji (1914) . 1. L. R. 39 Bom. 568 

2, P r eliminar y 

decree — Sale of mortgaged property — Eight of pur- 
chaser to be made a party to the suit. A preliminary 
decree for redemption of a usufructuary mortgage 
vras passed in 1908, but there was an appeal, and 
the decree of the High Court, which confirmed the 
decree of the Court below, was passed in 1910,, 
and the time for payment of the mortgage money 
was extended. After the time fixed for payment 
had expired, but before the final decree was passed, 
the plaintiff decree-holder sold the mortgaged pro- 
perty, leaving with the purchasers a sum sufficient 
for redemption. Held, that the suit was still pend- 
ing at the time of the sale and the purchasers 
entitled to have their names entered in the record 
as plaintiffs. Bhugwan Das Khettry v. Nilkanta 
GanguU, 9 C. W. N. 171, referred to. Muham- 
mad Masih-tjllah V. Jaeao Bai (1915) ■ 

1. L. R. 37 AH. 226. 

O. xxm, r. 1— Appellate Court, 

powers of — Withdrawal of suit. Held, that an 
Appellate Court can, under 0. XXIII, r. 1, of the 
Code of Civil Procedure (1908), give a plaintiff, 
whose suit has been dismissed by the Court of first 
instance, permission to withdraw his suit and give 
him leave to institute a fresh one, Oanga Earn 
V. Data Earn, I. L, E. 8 AIL 82, followed. . Chora- 
gudi Ghinna Kotayya v, Baja Varada Eaja Appa 
Row, 27 Mad. L. J. 244, and Bknaih v. Eanoji, 

L. E. 36 Bom. 261, dissented from. Apzal 
Begam V. Akbaei Khanum (1915) 

I. L. R. 37 AIL 326 

O. xxm, r. 3— 

1, . Compromise — 

Terms outside the sedpe of the suit, recorded in the 
decree — Decree so far as it relates to the suit, effect 
of~.TeTms forming consideration for those relating to 
the subject matter of the suit — Decree, not ultra vires 

E 
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— Objection in execution, maintainability of — Con- 
tract Act {IX of 1872), ss. 38 and 54 — Reciprocal 
promises — Non-performance by one party wrongfully 
— Consequent non-performance by the other, right- 
fully, effect of — Contract at end- — Compensation — 
Offer of performance, essentials of — Conditional offer 
— Offer to release without executing release deed, in- 
■sufficienU The plaintiS sued to recover a sum of 
money on a simple money-bond executed by the 
hrst defendant and the father of the second and 
third defendants. The parties entered into a 
•compromise by which the disputes between 
them, including the claim in the suit,Vere adjusted 
and a decree was passed in the suit in accordance 
with the compromise ‘ so far as it related to the 
suit.’ Under the compromise the defendants 
agreed to get a release of certain properties which 
had fallen to the share of the plamtiff in a partition 
between the plaintiff and the first defendant and 
some other properties purchased by the former 
from the latter, from the claims of a mortgagee 
(decree-holder) of the same, on the plaintiff deposit- 
ing in Court within a certain time a sum of money 
for payment to the mortgagee towards his decree. 
The plaintiff failed to deposit the amount. The 
defendants gave notice to the plaintiff, by a posted 
letter offering to get a release of the properties if 
the plaintiff paid the amount in one week, but 
the plaintiff did not pay the amount. . The 
third defendant took an assignment of the mort- 
gage-decree, brought the properties to sale in 
•execution and purchased them in auction. 
The defendants applied in execution of the com- 
promise-decree to recover a sum of money as due 
to them under the compromise, alleging that they 
had performed or offered to perform the conditions 
laid on them under the compromise. The plaintiff 
contended that the defendants could not recover 
the amount as the claim for it could not be deemed 
to have been included in the decree, and i^ it were 
included the decree was ultra vires ; and further 
that the defendants, having failed to fulfil their 
part of the agreement, were not entitled to enforce 
the other terms of the^ compromise. Held, that 
all the terms recorded in the compromise-decree 
which formed part of the consideration for the 
adjustment of the subject-matter in the suit, 
must be deemed to be part of the decree and can 
be enforced in execution proceedings. A com- 
promise-decree, even if it ineludes matters beyond 
the scope of the suit, is not ultra vires, and no 
objection can be taken to the enforcement of the 
same m execution proceedings. When the parties 
to^ a contract fail to perform their reciprocal pro- 
mises, the one wilfully and the other because he 

unless the former 
had fulfilled his preliminary part, the contract itself 
comes to an end by the acts of both the parties 
ex^pt for the purpose of enabling the innocent 
compensation from the other. An 
offer of performance must be unconditional, if it 

^ performance. A mere 

^ffer by a posted letter Jthat the partyjliable was 
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ready to execute a release without having a docu- 
ment of relase ready, is not a valid offer under 
s. 38 of the Contract Act. Held (on the facts of 
the case), that though the plaintiff failed to pay the 
money into Court, as the defendants failed to 
fulfil their part of the agreement to make a valid 
unconditional offer to perform the same, and 
as the defendants disabled themselves from 
performing their part by reason of the purchase 
of the properties by the third defendant, the 
defendants were not entitled to enforce the other 
terms included in the compromise -decree. Saba- 
PATHY V . Vanmahalinga (1914) 

I. L. R. 38 Mad. 969 

2, Lawful com- 

promise — Hindu Law — Office of archaha, aliena- 
tion of — Custom, validity of — Disqualification of 
females to perform duties of — Right of fern, ales to 
inherit — Performance of duties by proxy-— Rublic 
policy — Undue infi.uence — Low price, effect of — 
Contract Act {IX of^ 1872), s. 16, cl. (2). Where the 
parties to a suit instituted in respect of a half 
share in the archaha miras in a Saivite temple, 
entered into a compromise during the pendency 
of a Second Appeal m the case, by which one of 
the parties alienated for a pecuniary benefit a 
portion of his right to the office in favour of the 
other narty (who was a female), and the latter 
applied by a petition to the High Court to pass a 
decree in accordance with the compromise : Held, 
that the compromise was not lawful and that no 
decree could be passed in accordance therewith 
under 0. XXIII, r. 3, of the Civil Procedure Code. 
Per Sapastva Ayyap, J. — An alienation of a 
reb'gious office by which the alienor gets a pecuniary 
benefit cannot be upheld, even if a custom is set 
up sanctioning such an alienation. It is the 
settled custom that females by reason of their sex 
are permanently disqualified from performing the 
duties of an archaLa in a Saivite temple. A person, 
who is permanently disqualified to do the duties 
of an office, cannot inherit the office while 
at the same time delegating the duties to others, 
whether the permanent disqualification is the result 
of conversion to any other religion or insanity or 
sex. A trusteeship for secular purposes can be 
held by a female. The fact that a person is obliged 
to part with his property for what he considers 
an unduly low price owing to his pressing neces- 
sities, is not a ground for holding that the contract 
is vitiated by undue influence. vSttnpabambal 
AmMAL V. YoGAVAKAGTJEXIKK^ti (19141 

1. L. R. 88 Mad. 850 

0 . xxnv— 

See Palas or Tub ns of Worsuif. 

I. L. R. 42 Calc. 455 

-p Mortgage suit, applica- 

tion for decree absolute in — Limitation— Scope and 
effect of Order. The decree nisi in a mort- 
gage suit was made when the Civil Procedure Code 
of 1882 was in force. The application for making 
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the decree absolute was made more than 12 years 
after the date of the decree and after the Civil 
Procedure Code of 1908 came into operation. 
Held, that prior to the Code of 1908, there was no 
period of limitation within which a plaintiff was 
bound to apply for the order absolute for sale in 
u suit brought for sale of the mortgaged property, 
and the provisions of 0. XXXIV of the First 
■Schedule to the Code of Civil Procedure, 1908, 
which repealed ss. 85 to 90 of the Transfer of Pro- 
perty Act do not apply so as to take away a vested 
Tight which the plaintiff had of applying to have 
the decree for sale made absolute and the applica- 
tion filed by him was not barred by limitation. 
Qopeshur Pal v. Jihan Ohandra, 18 C. TV, N. 804, 
followed. Kista Bar v . Bawamovi Deeia (1914) 

19 C. W. N. 470 

0. XXXIV, r. 1— 

See Hindu Law — Mobtciagb. 

I. L. R. 42 Calc. 1068 

0. XXXIV, rr. 1, 14— 

See Transfer op Property Act (IV of 
1882), ss. 61, 85 and 99. 

I. L. R. 38 Mad. 927 

0, XXXIV, rr, 3, 6— 

See Limitation . I. L. R. 42 Calc. 294 

0. XXXIV, rr. 4, 6— 

See Limitation . I. L. R. 42 Calc. 776 

0. XXXIV, r. 5, cl. {2)-^Limiiation 

Act {IX of 1908), Sch, 1, Art. 181, application under 
O. XXXIV, r. 5, cl. 2 if governed by — Mortgage 
suit, application for decree absolute in — Limitation — 
3. 5, circumstances justifying the application of — S. 
14, if applies to appeals. The plaintiff obtained 
a decree on a mortgage on the 28th July 1905, the 
date fixed for payment being 28th January 
1906. On 31st May 1909, he applied for the 
decree being made absolute and that application 
was granted. Against this the defendant appealed 
and the case was remanded on the 7th March 1910. 
Against the order of remand there was an 
appeal to the High Court, but the proceedings 
continued in the first Court and was disposed of 
on the 19th September 1910, the Court holding 
that the application for decree absolute was 
barred by limitation. On the 21st April 1911 
the High Court dismissed the appeal against the 
order of remand and on the 16th May 1911, the 
plaintiff appealed to the lower Appellate Court 
against the order of the 19th September 1910. 
Held, that an application under O. XXXIV, r. 5, cl. 
(2), comes within the scope of Art. 181. That the 
application for decree absolute was barred by 
limitation under Art. 181 of the Limitation Act. 
That the appeal to the lower Appellate Court 
against the order of the 19th September 1910 
was also barred by limitation. That s. 14 of the 
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Limitation Act has no application to appeals and 
the present case does not come within s. 5. Beni 
SiNOH V. Beehamdeo Singh (1915) 

19 C. W, N. 473 

_____ 0. XXXIV, r. 6— 

See Decree-holder. 

I. L. R. 38 Mad. 677 

0. XXXIV, r. 1^ 

See Mortgage . I. L. R. 42 Calc, 780 

0. XXXVII, r. 2— 

See Appeal . I. L. R. 42 Calc. 735 
^ O. xxxvra, r. 5 ; 0. XXXtX, r. 1. 

S. 94 — Injtonction — Malikana dues. One M. J. mort- 
gaged malihana dues from certain villages to one 
N. N. sued on his mortgage and obtained an order 
absolute for sale of the property. Later, he obtained 
an injunction restraining the judgment-debtor 
from receiving the malihana dues. Held, that the 
Court below was not justified in either attaching 
the malihana dues or restraining the judgment- 
debtor by injunction from receiving it inasmuch 
as all that the decree -holder was entitled to do 
under his decree, was to have the property sold. 
Muhammad Inamullah Khan v. Narain Das 
(1915) . . . . I. L. R. 87 AH. 423 

0. XLI, r. 8— 

See Hindu Law — Partition. 

I. L. R. 38 Mad. 556 

0. XLI, r. 22 — Cross-objections, 

memorandum of, by one respondent against another, 
maintainability of. Under 0. XLI, r. 22, Civil 
Procedure Code, one respondent can file a memo- 
randum of cross-objections against another. Jadu^ 
nandan Prosad Singh v. Koer Kallyan Singh, 15 
G. L. J. 61, not followed. Munisamy Mudaly v. 
Abbu Reddy (1915) . I. L. R. 38 Mad. 705 

0. XLI, r. 23— 

See Pensions Aot *'(XXIII of 1871), 

s. 6 .1. L. R. 89 Bom. 352 

0. XU, r. 27 ; 0. XLVH, r. 1— 

See Appeal . I, L. R. 42 Calc. 675 

0. XLI, r. 27, cl. (b ) — Additional 

evidence on appeal — Powers of the Appellate Court 
— Test to be applied for admitting — State of mind 
of the Judge, after hearing the appeal — No external 
standard — ‘ Any other substantial causef meaning of. 
Where a Subordinate Judge first heard an appeal 
and then passe<^ an order for the admission of some 
additional documents in evidence on the ground 
that “ it was necessary to have the documents 
before the Court to enable it satisfactorily to pro- 
nounce its judgments.” Held, that the admission 
of the documents as additional evidence was 
permissible under 0. XLI, r. 27 of the Code 
of Civil Procedure (Aot V of 1908). The test laid 

E 2 
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down under cl, (h) of 0. XLI, r. 27, is not 
whether any tribunal would be unable to pro- 
nounce any judgment without production of the 
additional evidence in question but whether the 
mind of the Appellate Judge is in such a condi- 
tion on the evidence on record that he requires any 
documents to be examined to enable him to pro- 
nounce judgment. The expression ‘ any other 
substantial clause ’ added in 0. XLI, r. 27, 
confers a wide discretion on the Appellate Court 
to admit additional evidence when the ends of 
justice require it to be dbne. Kessowji Issur v. 
O. I. P. Railway Company, /. L. R. SI Bom. 381, 
explained and distinguished. Krishnama Chariar 
V. Narasimha Chariar, I. L. R. 31 Mad. 114, 
referred to. Andiappa Fillai v. Muthuhumara 
Thevan, {1912) Mad. W. N. 460, followed. Subba 
Naidu V. Ethirajammal, 22 Mad. L. J. 14, dissented 
from. Ambuja Ammal v . Abpadtjeai Mudali 
(1912) . . . . L L. R. 38 Mad. 414 

— 0. Xlil, r. 33 — Plaintiff claiming 

alternative reliefs obtaining a decree — Right of 
appeal.^ A plaintiff who claims for alternative 
reliefs in his plaint can prefer an appeal although 
he obtained a decree. 0. XLI, r. 33, confers on 
the Appellate Court the power to pass such decree 
as ought to have been passed. Biswakath 
Goraiis: V. SuEENBRA MoHAN Ghosh (1913) 

19 C. W. N. 102 

: — ; • 0. XLni, r. 1 — Appeal — Order dis- 

rnissing an application to he suhstitnted in an appeal 
in place of the original plaintiff. Held, that 
an order dismissing an application to be brought 
upon the record as a plaintiff is not a decree and no 
appeal lies against such an order. Dxtmi Chaetb 
2^. Aeja Nai^b (1915) . I. L. R. 37 All, 272 

r ; — 0* XLV, r, 15 — Privy Council . — 

Restoration of property pending appeal to the Privy 
Council — Procedure. The word ‘ execution ’ as 
used in 0. XLV, r. 15, was intended to 
cover case of restitution as well as a case of 
enforcement of a decree for possession or the 
like passed for the first time in the case on an 
appeal to His Majesty in Counpil, and a person 
who desires to obtain execution of any kind, 
whether by way of restitution or otherwise, must 
iu the fost instance to the Court indicated 
by r. 15.^ A decree was passed by the High 
Court against B who appealed to the Privy Council, 
luring the pendency of the appeal D and others 
obtained possession of the property in suit from 
R. The Privy Council reversed the decree and B 
applied to^ the Subordinate Judge to restore him 
to possession of the property and filed a copy of 
the printed judgment of their Lordships of the 
Pr^vy Council in proof of the fact that the judg- 
ment of the High Court had been reversed. Held, 
that the application should have been made to 
the High Court and the Subordinate Judge could 
not^ entertain it. Held, further, that the Sub- 
‘ ordinate Judge was not entitled to take any action 
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on the printed copy of the judgment of their 
Lordships of the Privy Council without proof that 
an order in Council had followed thereon. Damo- 
BAR Das V. Birj Lal (1915) 

I. L. R. 37 AU. 567 

0. XLV, rr. 15 and 16 ; 0. XXI,. 

r. 16 ; SS. 37, 38 and 50 — Privy Council, order of^ 
transmitted to the original Court — Execution — 
Application to the original Court — Application by^ 
transferee of the decree — Competency of the originaV 
Court to entertain application — Power-off Attorney,, 
construction of. Where an order of His Majesty 
in Council was transmitted under 0. XLV, r. 15* 
of the Civil Procedure Code, by the High Court - 
to the District Court as the Court which passed, 
the first decree, the latter Court has jurisdiction' 
to entertain an application made by an assignee of 
the decree under 0. XXI, r. 16 of the Civil Pro- 
cedure Code, to recognize the assignment and to- 
allow him to execute the decree. It is established! 
law that a Power-of-Attorney must be construed 
strictly. When an agent has a general Power-of- 
Attorney to act in some business or series of trans- 
actions, he may be assumed to have all usual 
powers, including the power to transfer decrees. 
Palaniappa Chettiar v. Arunachella Chettiar, 23 
Mad. L. J. 596, distinguished. Krishna-Bhoo- 
PATHi Deo V. Raja of Vizianagarxtm (1914) 

I. L. R. 38 Mad. 832 

- — ^ 0. XL VI, r, 7 — Court of Small Causes, ^ 

institution of suit in, before Judge not having Small 
Cause jurisdiction — Disposal of such suit as a small 
cause by successor in office having jurisdiction to try 
such suits — Reference under 0. XLV I, r. 1, juris- 
diction and poivers of High Coxtrt in. A suit valued 
at Rs. 90 was instituted in the Court of a Munsif 
having Small Cause Court power up to Rs. 50 and' 
was registered as an ordinary suit. Before the 
suit came on for hearing the Munsif was succeeded 
by another Munsif who had Small Cause Court 
power up to Rs. 100. He tried the suit as a 
Small Cause Court suit and dismissed it. The* 
defendant moved the District Judge who made* 
a reference to the High Court under 0. XL VI,. 
r. 7, on the ground that the Munsif had no- 
jurisdiction to try the suit as a Small Cause Court 
suit. Held, that on such a reference the High 
Court has full power to consider the matter on the 
merits in each case and may in the exercise of its- 
discretion discharge such a reference even though 
in strict law the suit should have been tried under 
a different procedure. Parmeshwari Dassi v. 
Jagat Chanbra Dass (1914) 19 C. W. N. 900 

0. XLVn, r. 1— 

1. — Review of judgment 

— Adducing of further evidence not sufficient ground. 
An application was made to a District Judge for 
a review of his order that a certain property was 
not the property of an insolvent* The ground 
upon which the application was in substance made 
was that if another Opportunity was given to the 
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. applicants they would satisfy the Court that its 
^former order was wrong. Held, that this was not a 
‘ sufficient reason ’ for entertaining the application 
within the meaning of 0. XLVII, r. 1 of the 
Civil Procedure Code. Binda Prasad v. Raghubhi 
..Saran (1915) . . I. L. R. 37 All. 440 

2. Application for 

. review — Limitation — J urisdiction to entertain. 

Where the Judge having decided to modify the 
.decision of the Eirsb Court, erroneously passed a 
‘ decree dismissing the appeal, but later on on the 
application of the landlord modified the decree 
, and brought it in conformity with his judgment 
without notice to the tenants, and on the latter’s 
. appeal, the High Court directed the Judge to 
.'restore his previous decree leaving it open to the 
landlord to apply by way of review ; and in pur- 
suance of the High Court’s order, the successor in 
> office of the Judge restored the previous decree 
. of his predecessor, and later on entertained an 
application for review made by the landlord ; and 
purporting to act under s. 151 of the Civil Procedure 
Code passed a decree disallowing the custom so 
far as it permitted the tenants to appropriate 
•^the timber trees. Held, that the order to be 
reviewed was the order passed by the Judge in 
-.pursuance of the High Court’s directions, both in 
regard to the limitation applicable to and the 
jurisdiction to entertain the application for review. 
•Gurai Kar V. Rani Kuarmoni Sing ha Man- 
dhata (1915) . . . 19 C. W. N. 1188 

0. XLVn, r, 1 ; 0 . XU, r. 19 — Goti- 

. sent decree obtained by fraud, setting aside of — In- 
herent furiadiction of Court — Such decree if can be set 
^ aside on review — Court- fee. A decree passed by 
< consent in an appeal was set aside on an application 
by the respondent under 0. XLI, r. 19, Civil Proce- 
.dure Code, the Court finding that the appellant got 
the service of the notice of the appeal suppressed 
and had a false fraudulent vahalatnama and a 
'petition of compromise filed and that the respon- 
dent came to know about the compromise decree 
only after process in execution of the decree was 
■taken out. Held, that 0. XLI, r. 19, had no 
application to the case, but the decree could be 
“set aside on review under 0. XLVII, r. 1, and the 
■Court had also inherent jurisdiction to set aside 
the decree. That it is an inherent power of every 
'Court to correct its own proceedings, when it has 
been misled, and the order of the lower Court 
.should not be set aside merely because it was 
passed under a wrong section. That as the order 
■■cotild be summarily set aside by the Court, no 
court-fee as on an application for review need 
'.have been paid on the application. Annoda Dd>i v. 
Stevenson, 22 W. B. 290, Basangowda v. Churchigiri- 
.gowda, 1. L. B. 34 Bom. 408, relied on. Gulab 
Koer V. Badshah Bichadur, 13 C. W. N. 1197 : s. c. 
10 G- L. J. 420, referred to. Peary Choudhttry 
v-r. SoNOO Dass (1914) . . 19 C. W. N. 419 

■ 0 . XLVn, rr. 1, ^—Beview of judgment 

‘^upon fresh evidence — Sufficient reasons not shown 
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why the evidence was not produced at trial. Where 
no sufficient reasons appeared on the affida'vit upon 
which an application was made, after judgment, 
for a re-hearing upon additional evidence, to show 
why the proposed new evidence was not timeously 
submitted : Held, that the application was pro- 
perly rejected. Shivalingappa Basappa Shik- 
TRE V. Rev APR A (1915) . . 19 C. W. N. 762 

0. XLVn, rr. 4 (b) (2), 7 (1) (b)— 

See Review . I, L. R. 42 Calc. 830 

O. XLVn, r. 4; 0. XLI, r. 11— 

Appeal summarily dismissed — Application for re- 
view if may be granted without notice to respondent — 
Practice — Hearing of appeal, if to be restricted to 
grounds on which review based — Bengal Tenancy 
Act {VIII of 1885), ss. 22, 85. 159, 161, 167. The 
practice of the Court allowing applications for 
review of orders dismissing appeals under 0. XLI, 
r. 11, of the Civil Procedure Code, to be granted 
without the issue of any notice to the &spon- 
dents is in conformity with the law and should not 
be departed from. Semble : The Division Bench 
which granted the review can alone consider the 
propriety of the order previously made and either 
maintain or vacate the original order of dismissal. 
Semble : An order granting a review of an order 
of dismissal under 0. XLI, r. 11, without issue of 
notice to the respondent, if contrary to law, is 
not a nullity. At most it is one made irregularly 
or with material irregularity in the exercise of 
jurisdiction possessed by the Judges and cannot 
be ignored or vacated by the Bench hearing the 
appeal. When an application for review of an 
order of dismissal under 0. XLI, r. 11, is granted 
the hearing of the appeal cannot be restricted to 
the grounds which were made the basis of the 
application for review. Jan akin ath Horb v. 
Prabhasini Dasi (1915) . 19 C. W. N. 1077 

0. XLVn, rr. 4, 7— 

See Appeal . I. L. R. 42 Calc. 433 

Sch. II, ss. 15 and 16 — 

See Award . I. L. R. 38 Mad. 256 

omu RULES OP PRACTICE. 

s. 14 — 

See Madras Estates Land Act (I of 
1908), s. 192 . I. L. R. 38 Mad. 295 

r. 277— 

See Civil Procedure Code (Act V of 
1908), s. 115 1. L. R. 38 Mad. 650 

CLAIMANT. 

See Limitation Act (IX of 1908), 

' Sch. I, Arts. 29, 62 and 120. 

I. L. R. 38 Mad. 972 
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CO-CIAIMAHTS. 

. — Litigation ex^penses paid 

by^ if recoverable from others benefited by the 
result. Where some of several claimants take 
proceedings for recovery for their own benefit, the 
fact that the result is also ’ to the benefit of the 
other claimants does not create any implied con- 
tract or give the former an equity to be paid a 
share of the costs of the litigation by the latter. 
Abdul Wahid Khan v, Shaluha Bibi, I. L. E. 21 
Calc. 496i and Halima Bee v. Eoshan Bee, I. L. E. 
30 Mad. 526, followed. Eamdhaei Singh v. 
Permantjnb Singh (1913) . 19 C. W. N. 1183 


COLLECTOR OP BOMBAY^ 

office of--' 

See Bombay City Land Revenue Act- 
(Bom. II OF 1876), ss. 30, 35, 39, 40. 

I. L. R. 39 Bom. 66€ 

COLLECTOR’S CERTIFICATE, 

See Pensions Act (XXIII op 1871), s. 6 

I. L. R. 39 Bom. 363^ 

COLLUSION. 

See Assignee of a Money-decbee. 

L L. R. 38 Mad. 33 


CO-CONSPIRATORS. 

separate trial of — 

See Chabge . I. L. R. 42 Calc. 957 


CO-OPERATIVE SOCIETIES ACT (n OF 
1912). 

ss. 19, 20 — 

See Co-operative Society. 

I, L. R. 42 Calc. S77 


CO-OPERATIVE SOCIETY. 

— Charge — Priority — 

Co-operative Societies Act {II of of 1912), ss. 19, 20 
— Attachment — Civil Procedure Code {Act V of 
1908), s. 73. Under s. 73 of the Code of Civil Proce- 
dure the claim of a co-operative society cannot be 
enforced unless they have a decree or charge 
under s. 20 of the Co-operative Societies Act (II of 
1912), though under s. 19 of that Act the society 
might have raised an objection to the attachment 
by reason of other sections of the Code of Civil 
Procedure. Abdul Quadir v. Shahbazpur Co- 
operative Bank (1914) . I. L. R. 42 Calc. S77 
CO-PARCENER. 


See Hindu Law — Adoption. 

I. L. R. 38 Mad. 1105 

See Hindu Law — Alienation. 

I. L. R. 38 Mad^ 1187 

See Hindu Law — Joint Family. 

I. L. R. 38 Mad. 684 


See Hindu Law — Will. 

Som. 593 

CO-SHARER. 


See Acquiescence. 


COCAINE. 


I. 


L. 


R. 37 All. 412 


See Post Office Act (VI of 1898), 

ss. 19, 61, 70 . I. L. R. 37 AH. 289 


COERCION. 

See Specific Relief Act (I of 1877), 

s. 39 . . I. L. R. 39 Bom. 149 

COLLECTOR. 

See Civil Procedure Code (Act V of 
1908), s. 92 . I. L. R. 39 Bom. 580 

See Income Tax. 

I. L. R. 42 Calc. 151 


COLONIAL COURTS OF ADMIRALTY ACT, 
1890 (53 & 54 VICT., C. 27). 

ss. 2 (J) {^)t 35 

^ See Arrest of Ship. 

I. L. R. 42 Calc. 85 

COMMERCIAL INTERCOURSE WITH ENE- 
MIES ORDINANCE (VI OF 1914). 

s. 3- 

See Trading with the Enemy. 

I. L. R. 42 Calc. 1094 

COMMISSION. 

See Administrator General’s Act (II 
op 1874), ss. 20, 52, 54. 

I. L. R. 38 Mad. 1134 

See Pardanashin, examination of. 

I. L. R. 42 Calc. 19 

COMMITMENT. 

See Approver . I. L. R. 42 Calc. 856^ 

Duty of Magistrate to 

examine witnesses not produced hut whom the accused' 
is prepared to produce after process — Application to 
summon witnesses and for time to file documents' 
made after the commitment order — Criminal Proce- 
dure Code {Act V of 1898), s. 208 — Practice. A 
Magistrate is bound, before passing an order of 
commitment, to examine all the witnesses pro- 
duced by the accused but not those whom he iS’ 
prepared to produce after process obtained for- 
their appearance. Queen-Empress v, Ahmadi^ 
I. L. E. 20 All. 264, referred to. Emperor v. 
Muhammad Hadi, I, L. E. 26 All. 177, dissented 
from. A Magistrate does not act illegally, under 
s. 208 of the Criminal Procedure Code, in refusing 
an application for summons on witnesses and for* 
time to file documents, made after the order of 
commitment has been passed. Emperor v. 
SURATH (1914) . . L L. R, 42 Calc. 608^ 

COMMON CARRIERS. 

by sea — 

See Bill of Lading. 

I. L. R. 38 Mad. 941 

COMPANIES ACT (VI OF 1882). 

See Company . I. L. R. 39 Bom. 331 

^ ss. 67, 96, 123 — Contracts entered int(y 

by companies — Agreement to refer to arbitration — 
Whether seal of the Company necessary. Held- 
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COMPANIES ACT (VI OP 1882)— cowcZd 
s. 67 — cmcld, 

that s. 96 of the Indian Companies Act, 1882, did 
not require that an agreement entered into by a 
company with a person who held a contract for 
the working of a certain portion of the company’s 
business, to refer dispute which might arise between 
the parties to arbitration, should be made under 
the seal of the company. Ganges Sugae Works, 
Le., V. Ntjei Miah (1915) I. L. E. 37 All. 273 

ss. 128, 129— 

Bee Company . I. L. E. 39 Bom. 47 

ss. 128, 131— 

Bee Company . I. Ii, E. 39 Bom. 16 
s. 254 — 

Bee Costs . I. L, E. 39 Bom. 383 
COMPANY. 

Bee Costs . I. D. E. 39 Bom. 383 

Bee Provident Insurance. 

1. L. E. 42 Calc. 300 
contracts by — 

Bee Companies Act (VI oe 1882), 
ss, 67, 96, 123 I. L. E. 37 AH. 273 

1. — Directors — AppoinU 

ment of a director ' as officer under the company — 
Personal interest of a director clashing with his duty 
to shareholders — lieeting of directors — No right for 
such director to vote on his appointment — Invalidity 
of appointment if no quorum of directors without 
counting him — Duties of an editor of a newspaper — 
Incapacity to perform — Propriety of dismissal for 
incapacity. The directors of a company are agents 
of the company and trustees for the shareholders 
of the powers committed to them. A director 
who has an interest in the subject of discussion of 
a meeting of the directors in which his interests 
conflict with his duty to the shareholders is in- 
competent to vote. Hence even when the articles 
of association of a company may permit a director 
to hold any other ofSce under the company in 
conjunction with his directorship and on such 
remuneration as the directors may fix, yet the 
appointment of a director to any other ofiice at a 
meeting of the directors at which the quorum was 
made up only by counting him also as one present 
is not a valid appointment as the company did not 
have the unbiased and independent advice of at 
least such a number of the directors as would 
without him have made a quorum. A person 
appointed as co-editor of a newspaper should put 
forth or publish the paper and exercise a general 
supervision over the matter which is written for 
the paper or extracted as news, Eor this, certain 
literary and business qualifications are necessary. 
If he is absolutely incapable of performing these 
duties which the company has a right to expect of 
him, his dismissal on that account from co-editor- 
ship is right. Kamaswami Iyer v. The Madras 
Times Printing and Publishing Co.. Ltd. (1915) 
1. L. E. 38 Mad. 991 


COMPANY— 

2. ' ^ — — Manager or manag- 

ing agenfs authority to buy liability of stranger or 

\ manager or manager^ s partner — Express and 
implied authority. The manager or managing 
director of a Mill Company has no implied 
authority to purchase, on behalf of his miU, the 
liability of a stranger still less of their own manager 
or manager’s partner in a private transaction of 
his own. Motilal Shcvlal v. The Bombay Cotton 
Manufacturing Company, Ld. ( 1915) 

19 C. W. N. 621 

3. ^ \Windingup — List 

of contributories — Minor — Estoppel by conduct 
after attaining majority — Indian Companies Act 
{VI of 1882). E, a minor, applied for and was 
allotted certain shares in a limited company. He 
received dividends, and continued to do so after 
attaining majority. On the winding up of the 
company he was included in the list of contri- 
butories. Held, that, having intentionally per- 
mitted the company to believe him to be a share- 
holder and in that belief to pay him dividends 
since he attained majority, he was estopped by his 
conduct while a person sui juris from denying as 
between himself and the Company that he was a 
shareholder. V^iew of Stirling J. in Be Yeoland 
Consols, Limited {No. 2), 58 L. T. 922, adopted. 
A minor may be a member of a company under the 
Indian Companies Act (VI of 1882). Eazulbhoy 
Jaeeer V. The Credit Bank oe India, Ld. 

(1914) . , . . I. L. E. 39 Bom. 331 

4. Companies Act {VI 

of 1882), ss. 128, 129 — Compulsory winding up — 
Creditor's petition — Company's inability to pay 
its debts. The petitioner who was an assignee of 
certain debts due by the defendant Company to 
its late Secretary and Manager, demanded pay- 
ment from the Company. The Company refused 
to pay on the ground that the demand was in 
respect of a claim which the Company honestly 
believed to be a fraudulent claim and unsustain- 
able at law. The petitioner thereupon applied to 
the Court to compulsorily wind up the afiairs of the 
Company. It was not shown that the Company 
was unable to pay its debt in full. The lower Court 
having rejected the application, the petitioner 
appealed. Held, that the application was rightly 
rejected, for the petitioner’s object, in making 
the application, was to bring the pressure of insol- 
vency proceedings to bear upon the Company in 
order to make it pay cheaply and expeditiously a. 
heavy debt which it desired to dispute in the 
Civil Courts. The principle upon which a Com- 
pany can be wound up on a creditor’s application 
is simply its inability to pay its just debts. The 
inability is indicated by its neglect to pay after 
proper demand made apd the lapse of three weeks- 
Such neglect must be judged by reference to the 
facts of each particular case. Where the defence 
is that the debt is disputed all that the Court has 
first to see is whether that dispute is on the face 
of it genuine or merely a cloak of the Company’s 
real inability to pay just debts. Tulsidas Lallu- 
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■COIVIPANY— 

BHAI V. The Bharat KnA>'i) Cotton Mill Com- 
pany, Ltd. (1914) . I. L. E. 39 Bom. 47 

— ' Indian Companies 

Act\yi of 1882), ss. 128 and 131--Winding up^ 
Petition for compulsory winding up of company by 
the Court — Ground,s to be alleged in petition — 
Internal mismanagement of the company not such 
grounds — Admission of petition, discretion of Court 
'as to— Shareholder, petition by. Any ground 
alleged under s. 128 (e) of the Indian Companies 
Act in a petition for the winding-up of a company 
presented under s. 131 of that Act must be of a 
like nature to the specific grounds given under 
els. (a), (b), (c) and (d) of s. 128. If any other 
grounds are alleged they do not fulfil the require- 
ments of the Act. Allegations as to the internal 
management or mismanagement of a company 
are matters for the shareholders to deal with and 
do not call for the interference of the Court. A 
petition by a shareholder stands in a different 
footing to "a petition by a creditor and should be 
more closely scrutinized on presentation. There is 
no obligation on the Court to admit a petition 
merely because it is presented. Not only must a 
petition allege facts which, if proved, would justify 
an order for winding up a company but even 
if it alleges such facts the Judge has a discre- 
tion to consider whether it is really bond fide. 
The Court may, if it thinks fit, refuse to admit a 
petition, or, as an alternative course, give the 
company concerned notice that a petition has been 
presented, so that it may take proceedings to 
restrain the petitioner from proceeding with his 
petition. Pioneer Bank Limited, In the matter 
of the (1914) . , I. L. R. 39 Bom. 16 


COMPENSATION. 

See Civil Procedure Code (Act V OE 
1908), 0. xxm, B. 3. 

I. L. R. 38 Mad. 959 
See Electricity Act (IX . oe 1910), 

ss. 14, 19 . 1. li. R. 39 Bom. 124 

See Land Acquisition Act (I oe 1894), 
ss. 35 and 36, CL. (2). 

I. L. R. 87 AH. 347 
See Malabar Compensation for 
Tenants’ Improvements Act (Mad. 
I oE 1900), ss. o, 19, 

I, I/, R. 38 Mad. 589 

for wrong to land — 

See Jurisdiction. 

I. L. R. 42 Calc. 942 

order for — 


See Creviinal Procedure Code (Act V 
op 1898), ss. 250, 423. 


COMPLAINANT. 


I. L. R. 38 Mad. 1091 


— Absence of complainant 

— Cause called on by mistake on date not fixed for' 

heari'ng— Order of acquittal — Effect of such order 

Jurisdiction of Magistrate to proceed with trial there-. 


comL^mhm--concid, 

after — Criminal Procedure Code {Act V of 1898), 
s. 247. An order of acquittal under s. 247 of the 
Criminal Procedure Code passed by mistake on a 
date not fixed for the hearing of the case, for 
absence of the complainant, is a mere nullity, and 
does not debar the Magistrate from j)i*oceedmg 
with the trial on the discovery of the error. H. C. 
Proceedings, 17 Aug. 1875, 2 Weir 307, followed. 
Suresh Chandra Sinha v. Banhu Sadhuhhan, 2 0. 
L. J. 622, distinguished. Ach ambit Manual v. 
Mahatab Singh, (1914) . I. L. R. 42 Calc. 365 

COMPLAINT. 

See Criminal Procedure Code, ss. 145 

AND 522 ' . I. L. R. 37 All. 654 

See False and Vexatious Complaint, 

Personal presentation 

of complaint — Complaint of defamation presented by 
alleged agent of pardanashin hut not signed by her — 
Power of attorney not filed in Court — Necessity of 
examination of complainant before issue of process — 
Examination of pardanashin on commission — Crimi- 
nal Procedure Code [Act V of 1898), ss. 198, 200, 503 
— “ At oncel'^ The words “ at once ” in s. 200 of 
the Criminal Procedure Code clearly indicate that a 
complaint must ordinarily be presented in person, 
otherwise a Magistrate should be very loath to 
take cognisance, and should not accept a com- 
plaint, not signed by the alleged complainant 
and not preferred by a person, duly authorized to 
institute the specific complaint. No process can 
be issued against the accused, either by the Magis- 
trate first taking cognisance, or by the Magistrate 
to whom the case is transferred, unless and until 
the Magistrate issuing it has first examined the com- 
plainant, and this course is the more necessary in 
the case of a pardanashin to enable the Magistrate 
to satisfy himself that the complaint is really her 
action. When a pardanashin makes a complaint, the 
Magistrate may take cognisance, if satisfied' that 
it is really her complaint, by whatever means it 
reaches him. When it is presented on her behalf, 
the Magistrate may, under s. 503 of the Code, issue 
a commission for the examination required by 
s. 200. S. 503 is very wide in its terms, and 
refers not only to an inquiry or trial but to any 
other proceeding, and authorises the examina- 
tion of any “ witness,” which includes a complain- 
ant. Where a written complaint of defamation 
was presented by an alleged agent on behalf of a 
pardanashin, but it was not signed by her, nor 
was any power of attorney filed before the Magis- 
trate, and he issued process without examining the 
complainant : Held, that he had no power to 
issue process in such a case. Abhayeswari Debi 
V . Kishori Mohan Banerjee (1914) 

I. L. R. 42 Calc. 19 

COMPOSITION OP OFFENCE. 

See Criminal Procedure Code, s 345. 

L L. R. 37 AIL 127 
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COMPROMISE. 

See Civil Peocelueb Code (Act V of 
1908), s- 48 . 1. L. R. 39 Bom. 256 

See Civil Peoceduee Code (Act V of 
1908), 0. XXIII, E. 3. 

I. L. R. 38 Mad. 850, 959 

See Ceiminal Peooedijee Code, ss. 345 
AND 439 . I. L. R. 37 All. 419 

Compromise of suit relat- 
ing to mortgages — Agreement of compromise not regis- 
tered and not incorporated in decree — Suit for redemp- 
tion of mortgages — Agreement for extinction of equity 
of redemption and for division of properties amongst 
ihe parties to mortgage deeds — Agreement of com- 
promise given effect and carried out hy acts and 
tconduct of parties tTiough document is ineffective 
cto prove contract — Principle that Court will uphold 
<a contract carried into effect by acts and conduct of 
partiesi In this case the Judicial Committee 
.(affirm 'ng the decision of the High Court) held^ 
in a suit for the redemption of two mortgages 
■executed in 1848 and 1871 respectively between 
the predecessors in title of the parties, that the 
■equity of redemption had under the circumstances 
been extinguished. In 1870 an agreement -was 
come to by the then representatives of the mort- 
'gagor and mortgagee in reference to the mortgage 
•of 1848. Sums were fixed as being the principal 
.and the interest due, and arrangements were 
made for payment by yearly instalments, and for 
■the management of the property. In 1873 diffe- 
rences arose between the parties -to that agreement, 
and the mortgagee brought a suit to enforce it 
which was compromised, the terms of the agree- 
ment being in effect to pay off the mortgage debts 
and to divide the properties into specific shares 
which were to be legally conveyed by the mort- 
,gagor to the parties respectively entitled to them, 
and a decree was made by the Court that “ the 
■suit be decided in pursuance of the terms of the 
compromise, and the suit be struck off from the 
list of cases.” Xo conveyances were executed by 
the mortgagor in completion of the contract to 
that effect in the compromise, nor was the agree- 
ment of compromise registered nor its terms in- 
corporated into the decree : but it was acted upon 
and carried out by all the parties to it, and by 
their successors in title, and for a period of 30 or 40 
years prior to the present suit the rights of all the 
parties had been dealt with upon the same footing 
as if the mortgagor had made an express convey- 
ance parting with the equity of redemption, and 
transferring allotted shares of the property itself 
to the mortgagees, and reserving one share for 
herself. Held^ that if the agreement of compromise 
was defective as not being registered, the decree 
had been obtained only on one footing, namely 
that the parties to the suit had in fact arranged 
their rights in the property in terms of the com- 
promise. And even though the compromise and 
the decree taken together were considered to be 
defective or inchoate as elements making up a final 
and validly concluded agreement for the extinc- 
tion of the equity of redemption, the acts of the 
parties had been such as to supply all defects. 


COMPROMISE— 

When the actings and conduct of the parties are 
founded upon, as in the performance or part-per- 
formance of an agxeement, the locus penitentios 
which exists in a situation where the parties stand 
upon nothing but an engagement which is not 
final or complete, is excluded. For equity will 
support a transaction clothed imperfectly in those 
legal forms to which finality attaches after the 
bargain has been acted upon. The principles 
laid down in Maddison v. Alder son, L. R. 8 A. C. 
467, EeH’s Commentaries, 10th Ed., s. 26. and 
Potter V. Potter, 1 Ves, Sen. 437, followed. There 
was nothing in the laws of India inconsistent with 
these principles ; on the contrary those laws 
followed the same rule. Mahomed Musa v. 
Aghoee Kumae Ganguli (1914) 

I. L. R. 42 Calc. 801 

COMPUTATION OP TIME. 

See Leave to Appeal to Feivy Council, 

I. L. R. 42 Calc. 35 


CONDmONAIi CONSENT. 

— by Collector — 

See Civil Peoceduee Code (Act V of 
1908), fs. 92 . I. L. R. 39 Bom. 680 

CONDITIONAL OFFER. 

See Civil Peoceduee Code (Act V of 
1908), 0. XXIII, E. 3. 

I. L. R. 38 Mad. 959 


CONDITIONAL ORDER. 

See Public Nuisance. 

I. L. R. 42 Calc. 702 


CONFESSION. 

See Cbiminal Peoceduee Code (Act V 
of 1898), ss. 255 and 342, 

I. L. R. 88 Mad. 302 

See Evidence Act (I of 1872), s. 30. 

I. L. R. 37 AU. 247 

by co-accused — 

See Bail . . I, L. R, 42 Calc. 25 


See JuEY Teials. 

I. L. R. 42 Calc. 789 


CONFISCATION. 

Cargo— -JEnemy ship — 

Cargo shipped by British subjects before declaration of 
war — War declared whilst cargo at sea — Cargoes con- 
signed to German merchants {in one instance to British 
merchant)— Destination [Bnemy Port) — Contracts C, 
1. P. — Moneys 'advanced hy British Banks against 
documents of title — Property in goods at the time of 
capture. On August 4th, 1914, war was declared 
between Great Britain and Germany. Before the 
declaration of war H. S. X. C. & Co., British sub- 
jects, had shipped some bales of jute by a German 
ship, the S.S. Rappcnfels, of the Hansa Line, and 
had consigned the goods to D. C. & Co., British 
merchants. G. & Co. and G. W. & Co, had also 
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CONFISCATION— ; 


shipped goods by the same ship but had consigned 
the goods to German merchants. The Bap^penfels 
was captured at sea after the declaration of war 
and condemned as good and lawful prize at Colombo. 
The Rappenfels was sent to Calcutta to have the 
liability of the cargo to condemnation determined 
by the High Court at Fort William in Bengal. 
Messrs. H. S. N. C. & Co., G. & Go. and G. W. & Co. 
submitted claims for the release of their goods. 
These claims were disputed by the Crown .* — 
Held, (i) that in determining the question of liability 
of the goods to confiscation, regard must be had to 
the property in the goods and not to the risk ex- 
cept so far as it may assist the Court in determining 
the answer to the question — “ To whom did the 
goods belong at the time of capture (ii) that the 
sellers did not pass the property in the goods to 
the buyers at the time of appropriating the goods 
to the contract ; and (iii) that in the circumstances 
the property in the goods was in the sellers, and 
they were not liable to be confiscated. He caego 
ex S.S. '' Happenfels ” (1914) 

I. L. R. 42 Calc. 334 


CONSENT. 


Ree Acquiescence I. L. R. 37 All. 412 
See Civil Procedube Code (Act V of 
1908), s. 92 . I. L. R. 39 Bom. 580 


j CONSPIRACY— coTicZd. 

of criminal conspiracy even though the illegal act,, 
which he has agreed to do, has not been done, for 
“ the crime of conspiracy consists only in the agree- 
ment or confederacy to do an illegal act by legal 
means or a legal act by illegal means.” Reg. v. 
Hibhert, 13 Cox. 82, Quinn v. Leathern, [1901] A. C. 
49S, The Queen v. Most, 7 Q. B. JD. 244 : 14 Cox. 583, 
and O'Connell v. The Queen, 11 Cl. <Ss F. 155 ; 1 
Cox. 413 ; 5 St. Tr. N. S. 1, referred to. The in- 
dictment in all cases of conspiracy must in the first 
place charge the conspiracy, but in stating the 
object of the conspiracy the same degree of cer- 
tainty is not required as in an indictment for the 
ofience conspired to be committed. The King v. Gill, 
2 B. ds Aid. 204, The Queen v. Kenrich, 5 Q. B. 49, 
The Queen v. Blake, 6 Q. B. 126, Sydserff v. The 
Queen, 11 Q. B. 245, The Queen v. Gompertz, 9 Q. 
B. 824 ; 2 Cox. 145, Aspinall v. The Queen, 2 Q. B. 
B. 48, Taylor v. The Queen, [1895] 1 Q. B. 25, 
Reg. V. Parker, 3 Q. B. 292, referred to. If all the 
known co-conspirators named in the charge are 
not placed on their trial, the trial of some (sepa- 
rately) without the others is not vitiated. Emperor 
V. Lalit Mohan Chuckerbutty, 1. L. R. 38 Calc. 559 ; 
15 C. W. N. 593, explained. Ambita Lal Hazba 
V . Empebob (1915) . I. L. R. 42 Calc. 967 

CONSTRUCTION. 


See Consent of Court. 

See Consent of Parties. 

See Evidence . I. L. R. 38 Mad. 160 

of landlord — 

See Transferability. 

I. L. R. 42 Calc. 172 

CONSENT OF COURT. 

See Mahomed an Law — Marriage. 

I. L, R. 42 Calc. 351 


I. L. R. 42 Calc. 116 


CONSENT OP PARTIES. 

See Jurisdiction. 

CONSIDERATION. 

See Promissory Note. 

I. L. R. 37 All. 99 
I. L. R. 38 Mad. 680 

CONSOLIDATED RATE. 

See Rates and Taxes. 

I. L. R. 42 Calc. 625 
CONSOLIDATING STATUTE. 


construction of — 

See Execution . I. L. R, 38 Mad, 199 
CONSPIRACY, 

See Charge . I. L. R. 42 Calc. 957 

See Criminal Conspiracy. 

See Marriage, Contract of. 

I. L. R, 39 Bom, 682 

' : — — — Procedure-^Criminal 

conspiracy— Separate trial A person may be guilty 


See Hindu Law — Will. 

I. L. R. 42 Calc. 561 

See Limitation . I. L. R. 38 Mad. 101 

of deed of sale executed by Hindu 

widow 

See Hindu Law — Alienation. 

I. L. R. 37 AU, 369 

of deeds executed by natives of 

India — 

See Hindu Law . I, L, R. 37 All. 369 
CONSTRUCTION OF DEED. 

- ' Simultaneous execution 

oj sale-deed and agreement to reconvey Trans- 

action amounts to mortgage by conditional 
sale. The land in dispute was sold by the 
defendants to the plaintiff’s father on the 7th 
November 1892 for Rs. 300, On the same 
day, the latter agreed with the defendants that 
if they repaid Rs. 300 in five years, he would 
re-sell the land to them. From 1895 the defen- 
dants were in possession of the land as tenanta of 
the plamtiffs and paid Rs. 18 as rent every year, 
f plamtiffs sued to recover possession 

j defendants claimed to redeem 

the lands alleging that the transaction of 1892 
amounted to mortgage. The first Court held that 
the transaction was a mortgage and aUowed redemp- 
tion ; but the lower appellate Court held that it 
was a sale and decreed plaintiffs’ claim. The^ 
defendant having appealed : — Held, reversing the^ 
decree, that in view of the facts and the contem- 
poraneous nature of the two documents the proper' 
construction would be that they constituted con- 
ditional sale, and that the real intention of the. 
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CONSTRUCTION OF IXEED—ccmcU. 

parties was to effect a mortgage by conditional 
sale by the contemporaneous execution of the two 
documents of sale and re-sale. Mabhaveag 
Kbshaveao V. Sahebeao Ganpateao (1914) 

1. L. R. 39 Bom. 119 

CONSTRUCTION OF DOCUMENT. 

See Will . . L L. R. 37 AU. 42 

Mortgage' of stock-in- 

trade of business — Schedule of stock-in-trade for- 
ming •part of mortgage. Where the stock-in-trade 
of a business was mortgaged as security for 
a loan and a list of the specific articles of which 
it consisted was attached to the mortgage - 
deed: Held, that the mortgage did not include 
stock acquired after the date of the mortgage 
to replace that which had been sold. Tapfield 
T. Hillman, 6 Man. <Ss Or. 245, and Coltman v. 
Chamberlain., 25 Q. B. JO. 328, referred to. 
Robeet William Andeeson v. Bank oe XJppee 
India, Limited (1915) . I. L. R. 37 All. 390 

CONSTRUCTION OF LEASE AND SANAD. 

See Resumption. 

I. L. R. 39 Bom. 279 

CONSTRUCTION OF STATUTES. 

See Mussalman Wakf Validating Act 
(VI OP 1913), s. 3. 

I. L. R. 39 Bom. 663 

See Statutes, Consteuction of. 

CONSTRUCTIVE NOTICE. 

See Rates and Taxes. 

I. L. R. 42 Calc. 625 

CONTEMPT OF COURT. 

Practice — Appeal — As- 
sisting in contempt — Procedure. Where the prohi- 
bitory injunction on the defendant firm made no 
mention of M, an assistant, or of servants and 
agents, but the notice of motion for committal for 
breach thereof was upon M who did nothing after 
service on him of the injunction. , Held, that the 
notice of motion was erroneous, and the procedure 
which had been adopted was misconceived : the 
proceedings against M, if any, should have been for 
assisting in a contempt of Court. Held, also, (on 
the merits) that there had been no contempt or 
participation in contempt on iH’s part, as all that 
he did had been done prior to the injunction. 
Maeshall V. Geandhi -Vencata Ratnam (1915) 
I. L. R. 42 Calc 1169 

CONTENTIOUS MATTER. 

See Insolvency . I. L. R. 42 Calc. 109 

CONTINUOUS ACCOUNT. 

See Cheque, payment by. , 

I. L. R. 42 Calc. 1043 

CONTRACT. 

See Aebiteation. 

I. L. R. 42 Calc. 1140 


CONTRACT— co??^d. 

See CoMPEOMiSE. 

I. L. R. 42 Calc. 801 

See Conteact Act (IX op 1872). 

See Hindu Law — Adoption. 

I. L. R. 39 Bom. 528i 

See Undue Influence. 

I. L. R. 42 Calc. 286^ 

by members of Hindu joint family — 

See Hindu Law — Joint Family. 

I. L. R. 39 Bom. 71^ 

■ incapacity to make — 

See Hindu Law^ — Minoe. 

I. L. R. 38 Mad. 166^ 

of pre-emption — 

See PPvE-EMPTION. 

I. L. R. 38 Mad. 114. 

to sell — 

See Conteact Act (IX op 1872), ss. 39,. 
55, 64, 65, 73, 74 and 75. 

I. L. R. 38 Mad. 17a. 

See Hindu Law — Alienation. 

I. L. R. 38 Mad. 1187 

to sell goods without authority — 

See Limitation Act (XV of 1877), Son. 
II, Aets. 36, 115, 120. 

I. L. R. 38 Mad. 27^ 

1, Breach of contract 

— Damages, ascertainment of — Earnest-money, de- 
posit of, forfeiture of — Credit for forfeited amount.. 
Where a person deposits a certain amount as ear- 
nest-money for the due performance by him of his- 
part of the contract under which he agrees to pay 
the other party a certain sum but breaks the con- 
tract thereafter, the other party who becomes, 
entitled to retain the deposit as forfeited under the 
terms of the contract must, in a suit by him for 
damages for the breach of contract, give credit, 
for the amount retained as forfeited and can only 
recover the difference between the actual loss sus- 
tained and the amount of the forfeited deposit. 
Ockenden v. Henly, 1 E. B. dc E. 485 ; s. c. 27 
L. J. Q. B. 361, followed. Velloeb Taluk 
Boaed V. Gopalaswami Xaidu (1914) 

I. L. R. 38 Mad. 801 

2, Breach of con- 

tract — Attachment of plaintiff's property in conse- 
quence — Bight of suit without actual damage. 
The defendant having agreed with the plaintiff' as- 
one of the terms of a compromise of a suit in forma 
pauperis, to pay part of the Court fee, if subsequent- 
ly levied and having failed to do so in consequence 
of which the plaintiff’s properties were attached,. 
Held, that on the defendant’s failure to pay the 
plaintiff according to his contract, the plaintiff was 
entitled to sue at once and recover substantial 
damages. Ramalingathudayae v. Unnamalai 
Aohi(1914) . . . I. L. R. 38 Mad. 791 
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.CONTRACT— 

. Interpretation of. 

Contracts should be interpreted by themselves and 
it is improper to interpret one contract by reference 
to another because they may seem to differ very 
ittie, as it may result in identifying contracts 
which are wholly different. Gobhoy v. Avetoom, 
L L. B. 11 Calc. 449, distinguished. Southwell 
'v. Bowditch, L. B, 1 G. P. D. S74, followed. 
Pathiam Banebjee V, Ivankin AURA Co., Ln. 
<1915) . . . . 19 C, W. N. 623 

4^ — — Privity of con- 

tract — Bight of third parties to sue on covenant in 
lease. Where on a lease of certain muafi land 
the lessees undertook, as between themselves and 
their lessor, to be responsible for the payment to 
the zamindars of certain sums which the muafidar 
was primarily bound to pay : Held, that the 
:.zammdars could not enforce this covenant by suit 
■Bgainst the lessees. Khwafa Muhammad Khan v.* 
Husaini Begam, I. L. B. 32 All. 410, Touche v. 
The Metropolitan Bailway Warehousing Company, 
L. B. 6 Oh. App. 671, and Behnarayan Butt v. 
Ghunilal Ghose, I. L. B. 41 Calc. 137, distinguished. 
Mangal Sen v. Muhammad Husain (1914) 

I, L. R. 37 AH. 115 

5. — Specific perform- 

^ance of contract, suit for — Contract alleged not proved, 
but another found by Court — Becree for specific per- 

Jormance or damage, if lies. The principle upon 
which the Court refuses specific performance of a 
•contract, not the subject-matter of the suit, is 
eq^ually applicable to the claim for damages for 
breach of that contract. The principle on which 
' damages are decreed in a suit for specific perform- 
ance considered. Nilkanta Rai Chaudhubi v, 
Xalit Mohan Baneejee (1915) 19 C. W. N. 933 

6. — Stranger^ s right of 

'.suit on — Family settlement — Trust — Provision for 
nuptials of plaintiff, a daughter of the family — Her 
mght of suit though not a party to the contract. A 
person though not a party to a contract can sue to 
• enforce the terms thereof if it be a family settle- 
ment by which some provision is made for him or 
her as a member of the family {e.g.) for maintenance 
.or marriage, though the same is not made a charge 
upon the family properties. Iswaram Pillai v. 
Tar eg an, 26 Med. L. J. 127, distinguished. If the 
•contract constitutes by its terms a trust in 
favour of the plaintiff, a stranger to the contract, a 
suit to enforce such trust is beyond the cognisance 

. of a Court of Small Causes. Sundaeaeaja Aiyan- 
‘GAE V. Lakshmiammal (1914) 

I. L. R* 88 Mad. 788 

7. — - — ^ Stranger to the 

vcontract- — Ho right of suit, on the contract, generally, 

A mortgaged his lands to B, part of the considera- ‘ 
"tion therefor, being R’s promise to discharge a 
debt of A to O. Held, that C who was a stranger 
ijo the contract cannot sue B for the payment of 
his debt wffhout joining .4 as a party. Per curiam. 
The following are some of the circumstahees under 

' which a stranger to a contract can sue the promi- 
'.'5or : — (ct) the creation of a trust in favour of the 
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plaintiff in respect of the amount sued for ; (but a 
direction to pay, as in the present case, does not of 
I itself create an express or constructive trust, 
owing to the absence of the elements necessary 
to cohstitute a trust) ,* (6) the creation of a charge 
on immoveable property by the promisor or alloca- 
tion by the promisor of the specific money in suit 
in favour of the plaintiff ; (c) the creation of a 
settlement on marriage, in which the plaintiff may 
be beneficially entitled, as provided by s. 23 
of the Specific Belief Act : and (d) estoppel as 
against the promisor, owing to transactions between 
the plaintiff and the promisor. Khwaja Muham- 
mad Khan v. Husaini Begam, I. L. B. 32 All, 
410, and Bebnarain v. Bamasadhan, 17 0. W. N. 
1143, distinguished. Iswaeam Pillai v, Sonniva- 
VEBU Tab AG AN (1913) . I, L. R. 88 Mad. 753 

CONTRACT ACT (IX OF 1872), 

s. 16, cl. (2)— 

See Civil Pbocedube Code (Act V of 
1908), 0. XXIII, B,. 3. 

I. L. R. 38 Mad. 850 

ss. 16, 19 — 

See Undue Influence. 

I. L. R. 42 Calc. 286 

ss. 16, 74 illus. (/)— 

See Intebest. 

I. L. R. 42 Calc. 652, 690 

s. 23— 

See Bill of Lading. 

1. L. R. 38 Mad. 941 

See Hindu Law — Mabbiage. 

I. L. R. 39 Bom. 538 

ss. 23, 65 — Agreement for considera- 
tion to procure appointment to a public office — 
Failure to fulfil promise — Suit to recover amount 
paid, if lies — Pari delicto, parties — Befund, Any 
contract to appoint one to a public office or in- 
volving the sale of a public office or securing an 
office for the promisor or recommending him for 
such office is opposed to public policy. Such con- 
tracts are void without reference to the question 
whether improper means are contemplated or 
used in their execution. Pichakutty v. Narayan- 
nappa, 2 Mad. H. C. B. 243, distinguished and 
doubted. Where the contract alleged was that 
the defendant, a Nazir of a District Judge's Court, 
was, in consideration of plaintiff paying him Bs. 
150, to provide the latter’s son with the post of a 
permanent peon within two years, and the suit 
was to recover Bs. 100 alleged to have been paid 
by plaintiff as aforesaid on the ground that the 
defendant had failed to perform his promise within 
the time stipulated : Held, that the parties in 
this case being clearly in pari delicto, the Court 
would not assist the plaintiff to recover the money. 
Although where money has been paid under an 
unlawful agreement hut nothing else done in 
performance of it, the money may be recovered 
back, this exception will not be allowed if the agree- 
ment is actually criminal or immoral. S. 65 of 
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the Contract Act aptly applies only in cases of 
agreements which are subsequently found to be 
void on account of some latent defect or of cir- 
cumstances unknown at the date of the agreement 
or of an agreement which is afterwards made void 
by circumstances which supervene. Ledij Coach- 
MAi? V . Hibalal Bose (1915) .19 C. W. N. 919 

- — “ — — - — S. 26 — KabinnamaJi — Authority given hy 
Mahometan husband to wife to divorce on husband 
marrying a second wife, if valid. A provision in 
a habinnamah by which a Mahomedan husband 
authorises his wife to divorce herself from him in 
the event of his marrying a second wife is not void 
under s. 26 of the Contract Act. It is lawful 
for a Mahomedan husband to delegate to his wife 
power to divorce on certain conditions and the 
husband marrying a second wife is such a condi- 
tion. Badarannissa v. Mafiatala, 7 B. L. B. 442, 
and Ayatunnessa v. Karam Ali, 12 G. W. N. 907, 
referred to. Mahaeam Ali v Ayesa Khatum 
(1915) . . . . 19 C. W. N. 1226 

S. 27 — Agreeinent in restraint of trade 

— Mutual agreement between two neighbouring land' 
moners not to hold, cattle marhets on the same day. 
Held, that an agreement entered into by an owner 
of land with the owner of adjoining land, to the 
effect that a market for the sale of cattle should 
not be held on the same day on the lands of both 
of them, is not an agreement to which the principle 
of s. 27 of the Indian Contract Act, 1872, applies. 
PoTHi Bam V . Islajm Fatbia (1915) 

I. L. R. 37 AU, 212 

s. 37— 

See Dambbpat, exile oe. 

I. L. R. 42 Calc. 826 

ss. 38, 64— 

See Civil Peooebxiee Code (Act V oe 
1908), 0. XXIII, E. 3. 

I. L. R. 38 Mad. 959 

ss. 89, 56, 64, 65, 73, 74 and 75— 

Vendor and Purchaser — Bight to recover deposit 

* forfeited ^ by terms of a contract to sell. A 
entered into a contract on 24th February 1903 
with B for the purchase of lands belonging to the 
latter for Bs. 41,000. Of this amount Bs. 4,000 
was paid in advance, Bs. 20,000 was agreed to be 
paid by means of a mortgage and the balance be- 
fore the 24th May 1903, when the conveyance 
was to be executed. The contract provided that 
the Bs 4,000 was to be forfeited if there was any 
delay on the part of the purchaser. It was also 
stipulated that the vendor was to execute the 
conveyance either in favour of the purchaser or 
those nominated by him. In pait performance 
of this contract a sale of a portion of the lands 
was effected in favour of M on the 28th March 
1903. Just before the day for payment, B gave 
notice to A that if the sale was not completed on 
or before the agreed date, the contract would be 
avoided A failed to perform the contract before 
that date Subsequently B sold the lands to third 
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parties and realised Bs. 1,500 in excess of the^ 
price stipulated by A. A brought a suit for the- 
specific performance of the contract, or, in the- 
alternative to recover the Bs. 4,000 paid by him.. 
The Subordinate Judge disallowed the claim for' 
specific performance but decreed the return of the 
deposit of Bs. 4,000 to A. B appealed. Held,- 
by the Court (Sadasiva Ayyae, J., dissenting^ 
that A, the plaintiff, was not entitled to a return 
of the deposit. Neither s. 64 nor s. 74- 
of the Indian Contract Act (IX of 1872) is applic- 
able to such a deposit, and a stipulation for its- 
forfeiture in case of breach is not one by way 
of penalty. The law of India on this subject 
does not differ from the English law. A stipulation ■ 
to forfeit 10 per cent, of the consideration in case of 
breach is neither unreasonable nor extraordinary.. 
A vendor can be given relief by way of rescission 
of contract and at the same time, in the absence of 
express stipulation to the contrary, may be allowed 
to retain the deposit. Howee v. Smith, h. M. 27 
Ch. D. 89 , applied. Per White, CJ . — (i) The - 
last rule would apply a fortiori, when, as in this • 
case, there is an express agreement to forfeit the’ 
deposit, (ii) Since the Judicature Acts,the question.' 
whether time is of the essence of the contract,., 
must be governed by rules of equity, and purchaser 
is entitled in such cases, as here, to fulfil his con- 
tract within a reasonable time after the agreed- 
date. Per Milleb, J. — (i) Time was of the essence 
of the contract in this case, (ii) The agreement to - 
forfeit is not wanting in consideration as the deposit', 
is not made as part payment but as security for 
the purpose of binding the bargain. Per Sadasiva 
Ayyae, J. — A was entitled to recover the deposit- 
under the Indian Contract Act which is exhaustive - 
as regards the law of Vendor and Purchaser and. 
the English law is not applicable. A stipulation > 
to forfeit a deposit is a stipulation to pay a penalty. 
Time was of the essence of the contract in this case. • 
Natbsa Aiyae V . Appavh Padayachi (1913) 

I. Ii. R. 38 Mad. 17S^ 

ss. 69, 61 — Appropriation of payments .. . 

An appropriation of payment must be mad© by 
the debtor at the time of paying and by the credi- 
tor at the time of receiving the money. If neither ' 
of them makes the appropriation the law appro-- 
priates the payment to the earliest debt. Ss. 
59 to 61 of the Indian Contract Act enacted the - 
rule of the Civil Law as laid down in GlaytorC S‘ 
Gase, 1 Mer. 572, 604, with certain modification. 
KHNDAET LaL V jAGAIiTHATH (1913) 

1. Ii. R. 37 AU. 649 

ss. 64, 66 — 

See Limitatiok Act (XV of 1877), Sch.. 
II, Aet. 91 . I. L. R. 38 Mad. 321: 

s. 65— 

See Bhagdaei ahd Naewadaei Tenuees' 
Act (Bom. V of 1862), s. 3. 

I. Ii. R. 39 Bom. 358'^ 
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S. 70 — A'ppUcahility o/, regardless of 

English decisions. PlaintiS’s father made a gift 
of a village to the defendant, the condition being 
we (the plaintiff’s father) should get the village 
sub-divided in your (donee’s) name ; you should 
pay to the Government the peshkash fixed there- 
upon according to the said sub-division.” Held, 
that the defendant was bound to pay his portion 
of the peshkash only from the time of the sub- 
division when alone the exact amount due by the 
defendant was ascertained ; and that plaintiff 
who had paid the whole peshkash was entitled 
tio recover from the defendant under s. 70 
of the Indian Contract Act whatever the defendant 
was liable to pay after the sub-division. S. 
70 of the Indian Contract Act should be applied in 
■aU cases where the requirements of the section 
•are fulfilled, whatever might be the English Law 
on the subject. A person must be sail to have 
enjoyed the benefit of an act within the meaning 
-of s. 73 of the Indian Contract Act, when he 
in fact enjoyed the benefit by accepting or adopt- 
ing it, without objecting to it. S. 70 does not 
require that the defendant must have an option 
of declining the benefit if that means that before 
the benefit is conferred he must be given the choice 
of accepting or declining it. Per Miller, J , — 
The fact that plaintiff’s interest also might have 
suffered if the act was not done will not make 
'the act any the less one done for the defendant. 
Harayanasw'imi Naidn v. Sri Bajah VdlanTci 
Sreenivasa Jagannatha Eao, I. L. R. 33 Mad. 189, 
■and Yogambal Boyee Ammani Ammal v. Naina 
Pillai Marlcayar, I. L. R. 33 Mad. 16, referred to. 
Per Sabasiva Ayyar, J. Obiter : If the benefit 
^conferred is inseparably accompanied by onerous 
obligations that a reasonable man would refuse 
■to accept, s. 70 will not apply. Damodara 
Mndaliar v. Secretary oj State for India, I. L. R. 
18 Mad. 88, and Jognarain v. Badri Das, 16 C. L. J. 
166, followed. Yogambal Boyee Ammani Ammal 
-V. Naina Pillai Marlcayar, I. L. R. 33 Mad. 16, 
.■dissented from. Abdul Wahid Khan v. Shalulca 
Bibi, I. L. R. 21 Calc. 496, and Ram Tuhul Singh 
V. Bisseswar Ball Sahoo, 2 1. A. 131, distinguished. 
Rajah of Vizianagaram v. Rajah Setucherlaraz 
Samasahara, 1. L. R. 26 Mad. .686, referred to. 
‘Sri Sri Sri Chanbra Deo v. Srinivasa Charlb 
^(1913) . . . I. L. R. 38 Mad. 235 

— s. 72— 

See Income Tax. 

1. L. R. 42 Calc. 161 

Money paid under 

.compulsion of legal proceedings cannot be re- 
covered. Marriot v. Hampton, 7 T. R. 269, 
followed, Biswanath Gorain v. Sitrenbra 
Mohan Ghose (1913) . . 19 C. W. N. 102 

— Lessee of zamindari property 
undertaking to pay Government revenue payable by 
— Sale for arrears of revenue--^ 
Measure of damages. Where a lessee of zamindari 
property undertook to deposit the Government 
Tevenue payable by the lessor and the property 
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was sold for arrears of revenue upon the lessee’s 
failure to do so, and it appeared that the lessor 
was not only not aware of the lessee’s default but 
that the lessee deliberately allowed the estate to be 
sold and never intimated the danger to the lessor : 
Held, that there was no room for the application 
of the doctrine that a plaintiff is not entitled 
to damages for breach of contract when by use of 
reasonable precautions he might have avoided loss. 

I In the lease which covered only a portion of the 
zamindari there was a clause that a separate 
account of the portion leased was to be opened at 
the lessee’s instance and the loss on account of 
sale for arrears of revenue was to be assessed at 
Rs. 500. But no separate account was opened, and 
on default of payment of revenue by the lessee, 
the whole estate was sold. Held, that the measure 
of the loss sustained by the lessor was the market 
value of the estate sold. Rohim Bbksh Manbal 
V . Shajab Ahmab Chattbhury (1914) 

19 C. W. N. 1311 

~ ss. 108, 178— 

See Limitation Aot (IX op 1872). 

I. L. R. 38 Mad. 783 

~ ss. 134, 137 — Suit against principal 
and surety — Removal of principals name as sum’- 
mans could not be served on him— Suit can proceed 
against surety alone if suit against principal be still in 
time— Civil Procedure Code {Act V of 1908), Order 
IX, Rule 5, Order XXIII, Rule 1. A suit was 
brought in 1913 on a promissory note passed in 
1912 by defendant No.l as principal and defendant 
No. 2 as surety. No summons could be served on 
defendant No. 1 : his name was therefore struck 
out and the suit proceeded against defendant No. 2 
alone. The lower Court dismissed the suit on 
the ground that as the principal was discharged by 
an act of the creditor (plaintiff) in having his 
(defendant No. I’s) name struck out, the surety 
also^ was thereby discharged. On plaintiff’s 
application under extraordinary jurisdiction, Held, 
reversing the decree and remanding the suit, that 
the mere omission of the plaintiff to pursue his 
suit against one of the defendants with the result 
that that defendant’s name was struck off and the 
suit dismissed against him under Order IX, Rule 
5, of the Civil Procedure Code (Act V of 1908) did 
not discharge the^ surety, provided the suit was 
still in time against the principal. Nathabhai 
Tricamlal V . Ranohhoblal Ramji (1914) 

I. L. R. 39 Bom. 52 

ss. 151, 152 — • 

^ee Railway . I. L. R. 39 Bom. 191 

— ss. 196 to 200— 

See Habeas Irrigation Cess Act (VII op 
1865), s. 1 . 1 . L. R. 38 Mad. 997 

— s. 230 (2)— 

See Sale op Goobs. 

I. L. R. 42 Calc. 1050 
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— s. 235— 

See Limitation Act (XV of 1877), 
Son. 11, Aets. 36, 115 and 120. 

1. L, K. 38 Mad. 275 

ss. 239, mus. (a), 249, 251, 252— 

See Paetneeship. 

I. L. R. 39 Bom. 261 

CONTRACT OF EMPLOYMENT. ’ 

See Beokee . 1. L. R. 42 Calc. 1050 

CONTRACT OF MARRIAGE. 

See Maeeiage, Conteact op. 

I. L. R. 39 Bom. 682 

— breach of — 

See Peovincial Small Cause Couets 
Act (IX op 1887), Sen. II, aet. 35 { g ). 

I. L. R. 38 Mad. 274 

CONTRACT OF SALE. 

See Evidence Act (I of 1872), s. 92. 

I, L. R. 38 Mad. 514 

CONTRACTS C. 1. F. 

See Confiscation. 

I. L. R. 42 Calc. 334 

CONTRIBUTION. 

See Teanspee op Peopeett Act (IV of 
1882), s. 82 . I. L. R. 37 AU. 101 

CONTRIBUTORIES. 

See C'oMPANY . L L. R. 39 Bom. 331 

CONVERSION. 

outside British India — 

See Ceiminal Peooeduee Code (Act V 
op 1898), ss. 179 to 188. 

I. L. R. 38 Mad. 779 

CONVEYANCE. 

See Civil Peoceduee Code (Act V op 
1908), 0. II, E. 2. 

I. L. R. 38 Mad. 698 

— — by executor — 

See Vendoe and Puechasbe. 

I. L. R. 42 Calc. 56 

— of family lands — 

See Hindu Law — Alienation. 

I. L. R. 38 Mad. 1187 

CONVICTION. 

See Evidence . I. L. R. 42 Calc, 784 
CORPORATION-SOLE. 

See Mutt, Head op. 

I. L. R. 38 Mad. 356 

CORROBORATION. 

See Confessions of Co-accused. 

I. L. R. 42 Calc. 789 


COSTS. 

See Pakki Adat Teansactions. 

I. L. R. 39 Bom. 1 

'P dfllllQyi 

Procedure Code {Act V of 1908) s. 107, 0. XLI, r. 4, 
application of — Appellate Court, power of. It is 
not necessary for the application of 0. XLI, r. 4, of 
the Code of Civil Procedure that the decree should 
proceed on every ground common to all the plaint- 
iffs or defendants. It is quite sufficient if it 
proceeds on any ground common to the party to 
which the appellant belongs. Under s. 107 of the 
Code, the Appellate Court has the same power 
as the Court of first instance. Shama Soonduree 
Debia v. Jardine Skinner <k Co., 12 W. P. 160, 
Dildar All Khan v. BTiawani Sahai Singh, I. L. R. 
84 Calc. 878, and Bam Kama! Saha v. Ahmad Ali, 
I. L. R. 30 Calc. 429, referred to. Ambika Peasad 
Singh v. Peedip Singh (1914)' 

I. L. R. 42 Calc. 451 

2 ^ — Taxation — Appli^ 

cation by a. person for being registered as a share- 
holder in a Company — Indian Companies Act 
{VI of 1882), s. 254—High Court Rules, Rule 704— 
High Court Manual of Circular, Chapter VIII. To 
regulate costs incurred in obtaining an order from 
the District Court to register the applicant as a 
shareholder of a Company, recourse must be had 
to the High Court Manual of Civil Circulars, 1912, 
Chapter VIII, and not to High Court Rules (Origi- 
nal Side), Rule 704 framed under s. 254 of 
the Indian Companies Act (VI of 1882). Damodae 
Moholal Ginning and Manufactueing Company 
Ld. V. Xagindas Maganlal (1915) 

I. L. R. 39 Bom. 383 

3, — Appeal — Security 

for costs. The fact that the appellant has no 
money of her own is not in itself a sufScient ground 
for demanding security for costs. When it ap- 
peared that the appeal was not merely vexatious 
(the appellant’s suit having been decreed by 
one Court), the fact that the appellant had rela- 
tions who had money to pay was not a sufficient 
ground for demanding security. Mathuea Xath 
Singh v. Peiyashashi Debi (1914) 

19 C. W. N. 446 

4. — Discretion as to 

Costs — Accounts, suit for, against manager — Costs 
against manager for default or dishonest conduct in 
accounting-r-S. 22, Presidency Small Cause Courts 
Act {XV of 1882). A person who takes up the 
management of another’s estate and collects and 
disburses moneys has to be ready with his account. 
His failure to perform the obvious duty necessitates 
a suit and he must pay the plaintiff’s cost. Collyer 
V. Dudley, 2 L. J. Ch. 15, followed. This is all the 
more so when he makes a dishonest defence, sub- 
mits a false account and keeps back books of 
account or documents. Hurrinath v. Krishna 
Kumar, I. L. R. 14 Calc. 147, 159, referred to. 
Where the manager sued the principal for arrears 
of salary in the Presidency Court of Small Causes 
and the principal sued the manager in the High 
Court for accounts and the two suits were heard 
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together in the High Court and an amount less than 
Es. 1,000 was found due from the manager to the 
principal, costs were awarded against the mana- 
ger on High Court scale No. II having regard 
to the circumstances above stated. Suktjmabi 
Ghosh v, Gopi Mohan Goswa^ii (1915) 

19 C, W. N. 880 

- — — — — when part only^ of 

claim allowed. The Subordinate Judge having 
decreed the plaintih's’ claim for less than half the 
amount should have allowed the plaintiffs’ costs 
to the extent of their success. Khagaham Das v. 
Eam Sankab Das Pbamanik (1914) 

19 C. W. N. 775 

COURT. 

duty of — 

See Intebest . I. L. R. 42 Calc. 690 
not closed, if the ofiSicer on tour — 

See Madras Estates Land Act (I oE 
1908), s. 192 . 1. L. R. 38 Mad. 295 

COURT FEE. 

See Ad valorem Cohrt-ebe. 

See De olaeation, etc. 

y, I. L. R. 38 Mad. 922 

See Succession Act (X oe 1865), s. 187. 

I, L. R. 38 Mad. 988 

Plaint — Valuation of 

Suit — Court Fees Act {VII of 1870), s. 7, sub-s, (4), 
cl. (c). In a suit for a declaration that a decree 
for over Es. 22,000 was bad and might be set aside, 
the plaintiffs, who were interested only in three- , 
annas share of the property which was valued at 
Rs. 9,000 were required to pay court-fee for the 
whole of the decretal amount : — Held, that the 
plaintiffs must value their suit according to the 
extent of their claim and the court-fee need there- 
fore be paid only upon the amount. Fhul Kumari 
V. G-hanshyam Ilisra, I. L. E, 35 Calc. 202, and 
Harihar Prasad Singh v. Shyam Lai Singh, L L, E, 

40 Gale, 615, referred to. Ganesh Bhaga^ v, 

S ARAD A Prasad Mukerjee (1914) 

I. L. R. 42 Calc. 370 

COURT FEES ACT (TO OF 1870). 

s. 7, suh-s. {4), cl. (c) — 

See Court-fee. 

L Ii. R. 42 Calc. 370 

See Declaration, etc. 

I. Ii. R. 38 Mad. 922 

< — ^ ; — S. 7, els. (iv) (c) and (v) — Suit for 
declaration of the invalidity of a decree as against 
the plaintiff -or his properties and for possession of 
some of those properties sold under the decree — 
Eelief for possession only consequential on grant of 
declaration — Ho liability to value the declaration as 
on the amount of the decree — Plaintiffs right to give 
a combined valuation for both reliefs. In a suit for 
(i) a declaration that a certain decree was of no 
legal effect against the plaintiffs or the properties 
in their hands and (ii) possession of part of those [ 
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properties, which had been sold in execution of 
the decree, Held, (a) that the two reliefs were con- 
nected and were to be taken together, the relief 
for possession being consequential on the grant of 
declaration, (6) that the plaintiff was entitled to* 
put in respect of both the reliefs a combined valu- 
ation for the purpose of court -fees, (iii) that the- 
whole suit was not governed by s. 7, cl. 

4 (c) of the Court Fees Act (VII of 1870), as there 
was a prayer for possession also which was to be 
valued as per s. 7, cl. 5, notwithstanding 
that the declaration was asked for, and (iv) that 
the prayer for declaration was not liable to be 
valued for^^i purposes of court-fees as upon the 
amount of the decree sought to be set aside as 
invalid. Eajagopala v. Vijayaraghavalu (1914) 
I. L. R. 38 Mad. 1184 

— 7 - ’ s. 7, cl, IV (/) and s. 11— 

Suit for accounts and adyninistration — Valuation of 
the suit for purposes of court-fees. In a suit for 
accounts and administration of the estate by the 
Court, the claim was valued at Es. 130 for pur- 
poses of court fees and at Es. 30,00,000 for pur- 
poses of jurisdiction and pleader’s fees. It waS’ 
contended on behalf of the defendants that the- 
suit had not been properly valued for purposes of 
court fees inasmuch as the suit was not an adminis- 
tration suit but was in effect a claim by the plaintiff 
for her share in the estate. This contention found, 
favour with the lower Courts which held that 
the suit was not :^or administration and the stamp 
duty was payable on the value of paintifli’s share- 
in the property which amounted to Es. 67,968-12-0. 
On appeal to the High Court : Held, that having 
regard to the statements in the plaint, an adminis- 
tration STjit was maintainable and that it could, 
be treated as a suit for account. The plaintiff 
would, therefore, be at liberty to value it at Es. 
130 or any other sum under s. 7, cl. IV (/) 
of the Court Fees Act. In the event of a decree 
being passed for a larger amount than that covered 
by the fees already paid, the plaintiff would be' 
precluded by the provisions of s. 11 of the 
said Act from executing such decree until fees- 
liable on the whole amount of the decree had been 
paid. Khati j A v. Shekh Adam Husen ally (1916) 
1. L. R. 39 Bom. 545.^ 

s. 7, cl. (xi) (cc)— 

See Jurisdiction. 

I. L. R. 38 Mai 795^ 

COURT OF WARDS. 

' See U. P. Court of Wards Act (III of 
1899), ss. 16 AND 20. 

I. L. R. 37 AU. 585* 

COURT-SALE. 

See Transfer of Property Act (IV of 
1882), s. 53 . I. L. R. 89 Bom* 507^ 

CREDIT* 

See Contract, breach of. 

I. L. R. 38 Mad, 80L 
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CREOIT““^owcZc2, 

evidence as to — 

See APPELIiATl COTJET. 

!• L* 39 Bom. 886 

CREDITOR. ^ 

See Peovifcial Insolvency Act (III of 
1907), s. 31 . I. L. R. 37 AU. 383 

See Peovincial Insolvency Act (III of 
1907), s. 34 . I. Ii. R. 37 All. 452 

acceptance by — 

See Limitation . I. D. R. 38 Mad. 374 

fraud of — 

See Moetgage by Minoe. 

I. L. R. 38 Mad. 1071 

petition by — 

See Company . I. L. R. 39 Bom. 47 

priority of — 

See Administeatoe-Geneeal’s Act (II 
of 1874), ss. 28, 34 and 35. 

I. L. R. 88 Mad. 500 

— right of, in insolvency — 

I. L, R. 37 All. 252 

CRIMINAL BREACH OP TRUST. 

See Penal Code (Act XLV of 1860), 

s. 405 . . I. L. R. 38 Mad. 689 

CRIMINAL CASE. 

See Appeal . I. L. R. 42 Calc. 874 
CRIMINAL CASES. 

— appeal in — 

See Peivy Coitnoil, Peactice of. 

1. L. R. 42 Calc. 739 

CRIMINAL CONSPIRACY. 

See Chaege. I. L. R. 42 Calc. 957 

proof of — 

See Misjoindee of Chaeges. 

I. L. R. 42 Calc. 1153 

CRIMINAL PROCEDURE CODE (ACT V OF 
1898), 

— S. 15 — Bench of Magistrates — Judgment 

and conviction by only some, legality of. The 
hearing of a case of assault was commented by six 
members of a Bench of Magistrates whose legal 
quorum was only two. On adjourned hearings of 
the case, sometimes four and sometimes only two 
took part. These t'W'o who took part in the proceed- 
ings of the case throughout, concluded the trial 
and delivered judgment convicting the accused : 
Held, that the conviction was legal. Kuruppana 
Nadan v. Chairman, Madma Municipality, J. X. B, 
21 Mad, 246, followed. There is no analogy 
between trial by a Bench of Magistrates and 
trials by arbitrators or jurors. Yenkataeama v . 
Saminatha (1914) . , I. L. R. 38 Mad. 797 


CRIMINAL PROCEDURE CODE (ACT V OF 
1898) — contd, 

S. 75 (i)— 

See Waeeant, validity of. 

I. L. R. 42 Calc. 708 

ss, 90, 501 and 537 — Arrest under 

s, 90 — Bond for appearame — S. 501, appUca- 
bility of. A warrant purporting to be issued under 
s. 90 of the Criminal Procedure Code (Act Y of 
1898) for the arrest of an accused person who has 
been let out on his own bond is illegal unless 
the Court records its reasons as req^uired by the 
section. The omission to do so is an irregularity 
not cured by s. 537 of the Code. S. 501 of the 
Code applies only to cases where there are 
sureties and where through mistake, fraud or other- 
wise insufficient sureties] have been accepted ; 
it does not apply to a case where there are no 
such grounds. Be Kaeuthan Ambalam (1914) 

I. L. R. 38 Mad. 1088 

ss. 106, and 32 — Security to keep the 

peace — Powers of Sub -divisional Magistrate. A 
Sub-divisional Magistrate is, as such, competent 
to pass an order under s. 106 of the Code of 
Criminal Procedure binding over a person to keep 
the peace for period exceeding six months, not- 
withstanding that, but for his being a Sub-divisional 
Magistrate, he would have only second class 
powers. EaiPEEOE v. Raja Singh (1915) 

I. L. R. 37 All. 280 

S. 107 — Security to keep the peace — 

Evidence — Nature of findings required to justify a 
Magistrate in passing an order under s. 107. In 
proceedings under s. 107 of the Code of Crimi- 
nal Procedure it is not enough for the Magistrate 
to find that unless the persons before him are 
bound over to keep the peace, there is likely to be 
a breach of the peace or disturbance of the public 
tranquillity. He has to find in respect of each and 
all of such persons that they are likely to commit 
a breach of the peace or disturb the public tran- 
quillity, or that they are likely to do some wrongful 
act which may occasion such a disturbance. Queen 
Empress v. Abdul Qadir, I. L. B. 9 All. 452, and 
Jagat Narain v. Emperor, 7 AU. L. J. 161, referred 
to. Empeeoe V. Beijnandan Peas ad (1914) 

I. L. R. 37 All. 33 

ss. 107 and 11'7’^Security to keep 

the peace — Evidence — Record of previous trial-1- 
Inquiry. It is not competent to a Magistrate in 
proceedings under s. 107 et seq. of the Code of 
Criminal Procedure to dispense with the inquiry 
provided for by s. 117 of the Code and to base his 
order merely on the results of a riot case recently 
tried by him.’ Emfeeoe v. Mtjl Chand (1914) 

1. L. R. 37 All. 30 

ss. 109 and 110 — Binding over under 

both sections illegal. A person cannot be hound 
over under both the ss. 109 and 110, Criminal 
Procedure Code (Act V of 1898). Be Rangasami 
P iLLAi (1913) . , I, L, R. 38 Mad, 555 

F 
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CRIMINAL PROCEDURE CODE (ACT V OF 

l%%S)—contd, 

— ^ s. IIU- 

1, Security for good 

behaviour — Fresh proceedings after expiration of 
an order under section if can be based on materials 
antecedent to the expiration of the previous order. 
When after the expiration of the period of a bond 
for good behaviour taken under s. 110, Criminal 
Procedure Code fresh proceedings are taken against 
the accused, such proceedings must be confined 
to facts and circumstances alleged against him 
after release from his last security. Ram Deo 
Pande V, The Empebor (1912) 

19 C. W. N. 223 

2, Jurisdiction of 

Magistrate — “ Within the local limitsf^ meaning of. 
The words “ within the local limits of his jurisdic- 
tion ” are not equivalent to “ residing within the 
local limits.” It is sufficient to give the Magis- 
trate jurisdiction, if the evil habits of the accused 
were practised and evil reputation acquired within 
the local limits of his jurisdiction. KhNa-EMPEROR 
tj. Dtjega Halwai (1915) . 19 C. W, N. 1022 

SS. 110, 526 — Security for good be- 
haviour — Transfer — Jurisdiction — Powers of Dis- 
trict Magistrate, When proceedings under s. 110 
of the Code of Criminal Procedure initiated before 
a Magistrate of the first class were transferred 
by the High Court to the District Magistrate with 
instructions to transfer them to some other Magis- 
trate subordinate to him, competent to try them, 
it was held that the District Magistrate had no 
power to transfer such proceedings to a Magistrate 
of the second class. King Emperor v, Munna, 
I, L, R, 24 All, Iblf distinguished. Empeeor v. 
OoviHD Sahai (19U) . , L L. R. 37 AH. 20 

— SS. 188, 122— 

See Sttbety. • 1. L. R. 42 Calc. 706 

— ■”; S. 133 — Jury — Applicant consulted by 

Magistrate cls to appointment of jury. In proceedings 
instituted under s. 133 of the Code of Criminal 
Procedure at the instance of H against F, F ap- 
plied for the appointment of a jury, which was 
granted. He nominated two jurors. The Magis- 
trate called upon H, to nominate two jurors. H 
nominated two jurors, and the Magistrate appoint- 
*ed a foreman. The jury by a majority made an 
order against F, Held, that it is not illegal on 
the part of a Magistrate to address any inquiry 
to the applicant with a view to ascertaining the 
names of respectable and independent residents 
of the neighbourhood, who would be willing to 
serve on the jury : but the Magistrate should see 
that he does not appoint friends or partisans of 
The criterion in such cases is 
whether the person at whose instance the proceed- 
ings were instituted was allowed to exercise rights 
not conferred upon him by law as if he were a party 

• 7 litigation, TJpendra Nath Bhuttacharjee v. 
KhiUsh Chandra Bhuttacharjee^ I, L, R, 23 Calc, 
y Chandra Sen v. Ram Lall MiUra, 

I, L. R, 26 Calc, 869, and Mir Imam Abdul Aziz 


CRIMINAL PROCEDURE CODE (ACT V OF 
1898) — contd, 

s. 133 — concld. 

V. Queen Empress, Punj, Rec,, 1897, Cr, J, No, 4, 
referred to. Fabzand Ali v. Hakim Ali (1914) 

I. L. R. 37 AU, 26 

SS. 133, 187— 

See Public Nuisance. 

I. L. R. 42 Calc. 158, 702 

s. 144— 

1 , — — - Renewed orders 

under — Jurisdiction of Magistrate — High Courtis 
power of interference under Charter Act {24 <Ss 25 
Viet,, c, 104) Art, 15, Where a renewed order 
passed under s. 144, Criminal Procedure Code, 
did not state that there was again a tem- 
porary emergency and a continuing or existing 
insufficiency of the police force to protect the 
petitioners in their rights. Held, that the Magis- 
trate gave himself a more extended jurisdiction 
than is covered by s. 144 and the order was revis- 
able by the High Court under art. 15, Charter 
Act, 24 & 25 Viet., c. 104. Their Lordships 
declined to set aside the order as the two months 
during which the order would remain in force was 
almost expiring on the date of hearing. Govinda 
Chetti V, Pbbumal Chetti (1913) 

I 1. L. R. 38 Mad. 489 

2. Scope of section — 

Hat, order restraining the holding of — Doing of a 
lawful act on one's own property if can be restrained 
under the section. Where the only ground men- 
tioned for the issue of an order under s. 144, Criminal 
Procedure Code, restraining the holding of a rival 
hat was that the Magistrate was satisfied from the 
report of the police that by opening a new hdt at 
only half a mile from the old and long established 
hdt, the petitioners were about to disturb the public 
tranquillity. Held, that an injunction cannot be 
issued not to do a lawful act upon a man’s own 
property, and the order in the form in which it 
was issued was without jurisdiction. That the 
holding of a hdt on a man’s own property is not 
in itself a wrongful act, and therefore any ulterior 
consequence which may arise from it cannot give 
rise to any proceeding against the owner of the 
land for committing an act likely to cause a breach 
of the peace, unless those ulterior consequences 
are made the basis of the proceedings. The law 
as regards preservation of public peace is based 
upon an apprehension that either certain person 
or persons are likely to commit breach of the peace 
by their own acts or that they are likely to do 
wrongful acts which may occasion other people 
to commit breach of the peace. Rakhal Das 
S iNHA V , The King-Emberob (1912) 

19 C. W. N. 248 

s. 145— 

See Limitation Act (IX of 1908), s. 
28, ART. 47. 1. L. R. 38 Mad. 432 

^ 1 , ^ Omission of Ma^ 

gistrate to give effect to presumption arising from 
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CRIMINAL PROCEDURE CODE (ACT V OP 

1898) — contd. 

s. 145 — conoid, 

recently 'published record-of -rights, if a question of 
jurisdiction. The omission of the Magistrate in 
making an order under s. 145, Criminal Procedure 
Code, to give effect to the presumption arising from 
the entries in a recently published record-of-rights 
is not a q^uestion going to the jurisdiction of the 
Magistrate, and the High Court cannot interfere 
«on that ground. Chintamoni Jin a v, Jagannath 
Ramanuja Das (1914) . . 19 C. W. N. 123 

2. — .Rent, collection of 

dispute regarding, between lakherajdar and putni- 
dar — Decision in the absence of tenants — Produce 
rent, applicability of section to. The disputed land 
in respect of which proceedings under s. 145, 
Criminal Procedure Code, were instituted consisted 
of several plots all held by tenants on a yearly 
rent of half the produce. The parties to the 
proceedings were the lahherajdar and the putnidar, 
the dispute between whom was as to the right to 
ooUect rent. It appeared that as regards some 
of the plots there was a dispute as to what tenants 
were in possession. Held, that as regards the plots 
.about which there was a dispute as to the tenants 
in possession, the Magistrate should not have 
made any order in the absence of tenants who 
might be very seriously prejudiced by an order in 
favour of one or other of the parties to the proceed- 
ings. Held (as to the argument that s. 145, Crimi- 
nal Procedure Code, could not refer to a half -share 
of the produce), that it was true that if it was a 
question of dividing a hitherto-undivided share 
the section might not apply, but in the present 
•case the section applied, as it was a question of 
rent and it so happened that the rent was half 
the share of the produce ; but there was no question 
of shares as between the two parties to the proceed- 
ing. Habi Das Samanta v, Abdul Motleb 
Mulliok: (1915) . . . 19 C. W. N. 959 

ss. 145, 856{i), (3)— 

See Dispute conceening Land. 

I. L. R. 42 Calc. 381 

ss. 145 and 522 — Possession — Ouster — 

Jurisdiction of Magistrate in exercise of powers under 
s, 145 to dispossess one person and put amfher 
in possession. Under s. 145 of the Code of Criminal 
Procedure a Magistrate of the first class has no 
power to oust one person and to place another in 
possession of a disputed property. Therefore the 
order of the District Magistrate in his capacity as 
■the head of the police, declining to carry out such 
an order is not open to revision by the High 
Court. The only provision in the Code of Criminal 
Procedure which entitles a Magistrate to dispossess 
a person of property and replace him by another 
who is entitled, is s. 522 of the Code, and for the 
purpose of exercising the powers therein granted, 
it is necessary that there should have been a 
eonviction for an offence. Tulsi Ram u, Abeae 
Husain (1915) . . I. L. R. 37 All. 654 

- — S. 161 — Stfdement recorded by the police, 

consideration of, by Court — Criminal trial — Duiy of 


CRIMINAL PROCEDURE CODE (ACT V OP 
1898) — contd, 

— S* 161 — concld. 

Judge to record independent finding as to truth or 
otherwise of evidence. Where the Sessions Judge in 
his judgment gave no finding as to the truth or 
falsity of each witness’s statement, but relied en- 
tirely on the difference, in what they said in Court 
and what they said or were alleg^ not to have 
said before the police : Held, that it is exceedingly 
dangerous to appeal from evidence judicially 
recorded under the sanction of cross-examination 
to alleged statements made to the police which 
are not judicially recorded. It is the Judge’s 
duty to make up his mind, while the witness is 
before him, whether he is a witness of truth or 
falsehood, and it is only when the Judge sees 
any reason to distrust his evidence that omission 
in a police record can become of any importance. 
Jung Rai v. The King-Emfeeoe (1912) 

19 C. W. N. 217 

S. 162 — Statements made to police during 

investigation — Proof of the statement by oral deposi- 
tion of the police officer to whom it is made — Indian 
Evidence Act {I of 1872), s. 157, During an in- 
vestigation a witness stated to the police that she 
had seen a boy at the scene of murder soon after 
the offence was committed. When examined 
before the committing Magistrate, she denied the 
presence of the boy at the scene of the offence. 
At the trial before the Court of Sessions, she ad- 
mitted the presence of the boy. The statement 
that the witness had made in the investigation 
was sought to be proved at the trial by the oral 
deposition of the police officer to whom it was 
made. The defence objected to this deposition 
on the ground that it offended against the provisions 
of s. 162 of the Criminal Procedure Code. The 
Sessions Judge overruled the objection and let in 
the evidence. The accused having appealed- 
Held, that the police officer could be allowed to 
depose to what the witness had stated to him in 
the investigation, for the purpose of corroborating 
what she had said at the trial. Emperoe v, Han- 
MAEADDi (1914) I. L. R. 39 Bom. 58 

ss. 179 and 182— 

See Penal Code (Act XLV of 1860), 
s. 405. 1. L. R. 38 Mad. 639 

ss. 179 to 188 — Entrustment to native 

Indian subject in India — Conversion outside 
British India — Loss in India — Jurisdiction of Indi~ 
an Courts to charge and try without certificate under 
s, 188, A entrusted some jewels at Vellore, to 
the accused, a native Indian subject, for sale. 
The accused pledged them in Bangalore and mis- 
appropriated the proceeds at Madras. Held, 
that the British Court at Vellore had jurisdiction 
to try the accused for breach of trust or dishonest 
misappropriation without a certificate under s. 188, 
Criminal Procedure Code. Sessions Judge, Tan- 
jore V. Sundara Singh (1910), Mad, W, N, 143, Im- 
perator v. Tribhun, 13 Cr, L, J, 530, dissented 
from. Assistant Sessions Judge, North Aecot 
V, Ramaswami Asaei (1914) I, L. R. 38 Mad.. 779 

E 2 
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CRIMINAL PROCEDURE CODE (ACT V OP 
1898)— contd. 

— S. 193 — Transfer — Appeal — “ Case ” — 

Powers of Sessions Judge. Held, that the word 
" cases ’ as used in s. 193 (2) of the Code of Criminal 
Procedure does not include appeals. In re the 
petition of Mansa Asmal, I. L. B. 9 Bom. 165, 
and Chattar Pal Singh v. Baja Bam, 1. L. B. 7 
All, 621 i followed. Allah Dei Beg am v. Kesri Mai, 
I. L. B. 28 All. 93, referred to. Empeeor v. 
Abditb Razzak (1915) I. L. R. 37 All 286 

s. 195— 

Bee Saitction bob Pbosecutiob, 

I. L. R. 42 Calc. 667 

Sanction for false 

complaint, appeal against — Police report based on a 
judg?nent of Court, sufficient legal basis for grant of 
sanction. Though a Court should not accord a 
sanction to prosecute under s. 195, Criminal Proce- 
dure Code (Act V of 1898), for bringing a false 
complaint, merely on the strength of a police 
report, yet if the report is based upon a judgment 
of the Court in a counter-case brought against 
the complainant, in connection with the same 
matter wherein his defence which was exactly 
the same as his complaint was found to be false, 
such report is sufficient legal material for the 
Court to accord its sanction for false complaint. 
QueeU’Empress v. Sheih Beari, 1. L. B. 10 Mad. 
232, referred to. S. 195, Criminal Procedure Code, 
does not prescribe any rule as to upon what mate- 
rials a Court should accord its sanction nor does it 
say that a fresh or preliminary enquiry should 
be held before granting sanction. Per Sadasiva 
Ayyab, J, The complainant’s sworn statement, 
which was disbelieved by the Magistrate, was 
another legal material to form the basis for the 
grant of sanction against him. A sanction given 
by the lower Court ought not to be lightly revoked 
by a Court of Appeal. A third appeal to the High 
Court to revoke a sanction, though legally made 
in the form of a petition under s. 195, Criminal 
Procedure Code, ought not to be encouraged in 
practice. Be UfABAYAisrA Nadak (1914) 

I. li. R. 38 Mad. 1044 
s. 195, cl, {!) (c)— 

• — — — Sanction to prosecute 

— Mamlatdafs Court — Enquiry into Becord of 

Bights — Mamlatdar’s Court is Bevenue Court 

Land Bevenue Code (Bombay Act V of 1879), Chap- 
ter XII. A Mamlatdar holding an enquiry re- 
lating to Record of Rights, under Chapter XJJ of 
the Land Revenue Code (Bombay Act V of 1879), 
is a Revenue Court within the meaning of s. 195 
(1) (c) of the Criminal Procedure Code (Act V of 
1898). Embebob V, Habayait Gaitpaya (1914) 

I. L. R. 39 Bom. 310 


s. 196, cl. (d)— 


“Z Sanction to prosecui 

-^Power of Appellate Court. An appHcatio 
under s. 195, ol. (6), of the Code of feiminE 
Procedure stands on a different footing from a' 
application in revision and is analogous to a: 


CRIMINAl PROCEDURE CODE (ACT V OF 

1898)— 

S. 195 — concld. 

appeal. The intention of the Legislature is that a 
Court of superior jurisdiction whose jurisdiction is 
invoked under the above section should consider 
the entire matter on the merits upon a complete 
review of all the facts. Ram Raja Dat v. Sheo 
Bayal (1915) . . . I. L. R. 37 AU. 439 

^ SS. 195, 439 — Civil Procedure Code (Act 

V of 1908), S.115--24 <&: 25 Viet., c. 104, s. 15— 
Order by Civil Court refusing sanction — Jurisdic- 
tion of High Court to revise such order — Delay in 
applying for sanction. The opposite party brought 
a suit for the recovery of money in the Court of 
the Munsif which was dismissed, the claim being 
found to be false and malicious. An application 
for sanction to prosecute the opposite party 
was however rejected by the Munsif as also by 
the District Judge in appeal on the ground of de- 
lay in making the application. Held (on an 
application by the Local Government against the- 
order refusing sanction), that it was clear from the 
decision of the Full Bench in Emperor v. Ear 
Prasad, I. L. B. 40 Calc. 477, s. c. 17 C. W. N. 
647 : that the orders of the Munsif and the Judge- 
are not orders of a Criminal Court and oannbt 
therefore be revised under s. 439, Criminal Proce- 
dure Code. The High Court however in the exer- 
cise of its powers under s. 115, Criminal Procedure 
Code, and s. 15 of the Charter Act granted sanction 
for the prosecution of the opposite party holding 
that the case being in substance a prosecution 
undertaken by Government, mere delay could 
not be taken as suggesting mala fides. Deputy 
Legal Remembbanceb v. Ram Udab Singh 
(1914) . . . 19 C. W. Nf. 447 

SS. 195, -"Indian Penal Code, ss. 

471, 474 — Using as genuine a forged document — Pil- 
ing a forged document as coming from the custody 
of the person by whom it purported to be held, if 
constitutes ‘ user ’ — Offence committed by such act, 
sanction if necessary for prosecution for— Possession 
of forged document, knowing it to he forged and 
intending to use it as genuine, prosecution for, if lies 
without sanction — Stay of criminal proceedings 
pending determination of civil suit. Where in, a 
case under s, 474, Indian Penal Code, the prose- 
cution story was that^the accused who was the^ 
plaintiff in a rent suit himself filed a kabuliyat and 
an amalnama which were forged and which pur- 
ported to he filed by the complainant, the defend- 
ant in the rent suit : Held, that the act consti- 
tuted user within the meaning of s. 471, Indian 
Penal Code, and the offence committed was one 
under that section and in respect of that offence- 
sanction under s. 195 or an order under s. 476, 
Criminal^ Procedure Code, was necessary. That; 
no sanction is necessary for a prosecution under s. 
^4, Indian Penal Code. That the decision of the- 
issues in the rent suit being largely dependent on 
the question whether ijhe documents in question 
were or were not genuine, it was expedient that- 
the criminal proceedings should be deferred pend- 
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tIRIMINAL PROCEDURE CODE (ACT V OF 
1898) — contd, 

S. 195 — concld. 

■ ing the final disposal of tlie rent suit. Aseabtjddin 
;Saee:ab v. Kalidayal Mullik (1914) 

19 a W. N. 125 

SS. 195, 537 — Sanction to prosecute 

— Irregularity or illegality — Complaint filed after ex- 
piry of the time allowed by s, 195 (6). Held^ that the 
•taking cognizance of a complaint in respect of 
which sanction had been obtained under s. 195 
of the Code of Criminal Procedure after the expiry 
of the six months’ period allowed by clause (6) 
of the section and when objection was taken at 
’the earliest opportunity by the accused was more 
than an irregularity and was not covered by the 
provisions of s. 537 of the Code. Emperor r. 
2:ahir Singh (1915) . . I. L. R. 37 M. 283 

SS, 196, 235, 342, 360 (J), 417— 

See Charge . I. L. B. 42 Calc. 957 

SS. 198, 200, 503— 

' See Complaint . I. L. R. 42 Calc. 19 

SS. 200, 254 — Procedure — Accused 

summoned loithout the complainant being examined 
---Irregularity^Proceedings not vitiated — Hurt, both 
simple and grievous — Oumidative sentences, le- 
gality ofi The complainants made a complaint to 
the police to the effect that the accused beat them 
causing grievous hurt. The police did not send 
up the case and the complainants applied to the 
Magistrate, who sent for the police papers and 
summoned the accused without examining the 
complainants. On the date fixed the complain- 
ants were absent and the accused were discharged. 
Later in the day the complainants appeared and 
.explained their delay, and the Magistrate again 
gave them time to produce evidence. He sum- 
moned the accused, found them guilty and sen- 
tenced them to imprisonment. Held, that the 
course the Magistrate adopted was irregular but 
did not vitiate the entire proceedings. Held, fur- 
ther, that where different persons are injured, 
grievous hurt being caused in one case and simple 
hurt in others, it is competent to the Court to im- 
pose separate and accumulated sentences. Empe- 
ror V. Bateshar (1915) I. L. R. 37 All, 628 

— ; S, 203 — What are ‘‘ no sufficient grounds ” 

— Jurisdiction of High Court under Charter Act 
<Ss 25 Viet., c. lOi), Art. 15- Where a Magistrate 
without summoning the accused dismissed a 
■complaint under s. 203, Criminal Procedure Code, 
for the reasons that there was gross delay in filing 
it and that the charges seemed to be made for ul- 
terior and improper motives : Held, that such con- 
siderations were not relevant to the decision of the 
question as to whether there were no sufficient 
grounds for proceeding. In the absence of a find- 
ing that the complaint was false or unsustainable 
on the evidence likely to be available, the order 
of dismissal is irregular and liable to be set aside 
by the High Court under article 15 of the Charter 
.Act, 24 & 25 Viet., c. 104. Ganga Reddy v, 
(Samarapatty Mxjdaly (1913) 

I. L. R. 38 Mad. 512 


CRIMINAL PROCEDURE CODE (ACT ? OF 

1898)— contd. 

— ; SS. 206 et seq. — Practice — Power and 

duties of Magistrate inquiring into case triable by 
Court of Sessions. When a Magistrate has heard 
the evidence of the prosecution with entire dis- 
belief, when he considers himself in a position to 
show that the prosecution witnesses are totally 
unworthy of credit, and a fortiori when, after 
examining certain witnesses named on behaK of 
the accused, he has come to the conclusion that 
evidence given by them is reliable and disproves 
that given by the prosecution he is well within 
his discretion in discharging the accused. Fattu 
V. Fattu, I. L. R. 26 All. 564, Sheo Bux v. King- 
Emperor, '9 C. W. N. 829, and In re Bai Parvati, 
I, L. R. 35 Bom. 163, referred to. Dharam Singh 

V. JoTi Prasad (1915) . I. L. R. 37 AH, 355 

s. 208— 

See Commitment. 

I. L. R. 42 Calc. 608 

S. 233 — Omission to frame two separate 

charges for two offences, if vitiates trial — Disiinct 
offence, meaning of — S. 537, irregularity cured by — 
Sco 2 )e of section. The petitioner was charged 
with and convicted of having caused hurt to two 
persons and thereby having committed an offence 
under s. 323, Indian Penal Code. Only one charge 
was framed against the petitioner in respect of the 
hurt caused to two persons. Held, per Sharfuddin, 
and Beachcroft, JJ. That the omission to frame 
two separate charges was an irregularity cured 
by s. 537, Criminal Procedure Code. The effect 
of the words “ subject to the provisions herein- 
before contained ” in s. 537, Criminal Procedure 
Code, cannot be that the section is to have no ap- 
lication if there has been any departure from 
any of the previous sections of the Code. Those 
words must be read as having reference only to 
ss. 529 to 536 and do not refer to the entire Code 
that precedes that section. That the case of Sub- 
ramania Iyer v. The King-Emperor, J. L. R. 25 
Mad. 61: s. c. 5 C. W. N. 866, is not an authority 
for the proposition that failure to observe the fir^ 
part of s. 233 is fatal to the trial. Beachcroft, J , — 
The observation of the Judicial Committee that 
‘‘ their Lordships are unable to regard the dis- 
obedience to an express provision as to a mode of 
trial as a mere irregularity ” is limited in its ap- 
plication to the case where charges are tried to- 
gether which the law expressly says shaU not 
be tried together in the same trial. The words 
“ mode of trial ” in that sentence cannot have 
reference to the formal defect of drawing up one 
charge instead of two. The drawing up of the 
charge is part of the trial but the words “ mode 
of trial ” have reference to the constitution of the 
trial and when their Lordships speak of “ disobe- 
dience to an express provision as to a mode of 
trial ” they do not refer to a formal defect in the 
proceedings in a trial which is properly constituted. 
Sharfuddin, J. — In Subramania Iyer v. The 
King -Emperor, I. L. R. 25 Mad. 61 : s. c. 5 0* 

W. N. 866, the case before the Privy Council was 



( 139 ) 


DIGEST OE CASES. 


( 140 ) 


CRMINAl PROCEDURE CODE (ACT V OF 

1898) — contd. 

s. 233 — condd, 

not that any provision of s, 233 was contra- 
vened. The only question before their Lordships 
was whether the mode of trial in which one in- 
dictment contained 41 acts spread over a period 
longer than 12 months was or was not illegal by 
reason of the provisions of s. 234 of the Code. 
jWhat their Lordships of the Privy Council have 
jprohibited is that if the law expressly provides a 
fparticular mode of trial a disobedience of that 
vitiates the whole of the trial. It is doubtful if 
the framing of charges is a mode of trial, but 
joint trial of charges as to distinct offences would 
be a mode of trial and if an accused is tried jointly 
on several charges not coming under ss. 234, 235 
236 and 239, that trial would be null and void. 
When two offences have been committed and they 
have no connection with each other, they are 
distinct offences within the meaning of s. 233, Cri- 
minal Procedure Code. Fletcher, J. S. 233, 
Criminal Procedure Code provides that for eveiy 
distinct offence of which any person is accused, 
there shall be a separate charge. The causing 
of hurt to two different persons is obviously two 
distinct offences and there ought to have been 
two separate charges framed against the petitioner 
of the offences charged under s. 323, Indian Penal 
Code, and the failure to do so rendered the trial 
illegal. The whole of s. 537 is governed by the 
words “ subject to the provisions hereinbefore con- 
tained.” This includes, amongst other provisions 
the provisions contained in s. 233 and a neglect 
of the provisions contained in that section is not 
cured by s. 537. Bah Sxjbheg Singh v. The King- 
Empebor(1915) . . . 19 C. W. ST. 972 

s. 234 — Section, if applies to offences 

against differ ent, per soTis. S. 234, Criminal Proce- 
dure Code, is not limited to cases where the offences 
have been committed against the same person. 
It applies where the complainants are different 
persons. Per Fletcher, J. The power given by 
s. 234 is however one that requires to be used 
with great care and caution when there are different 
complainants. Chattradhahi Mian v. The King- 
Empeeob (1916) . . , 19 C. W. N. 557 

s. 239— 

See Misjoinder. 

I. li. R. 42 Calc. 760 

See Misjoinder oe Charges. 

I. L. R. 42 Calc. 1153 

^ 1. Joint trial of prin- 

cipal and abettor — Prejudice — Re-trial by another 
Judge. Where there were three charges under 
S8. 408 and 408 — 109, Indian Penal Code, against 
two accused persons in respect of three sums 
said to have been defalcated on three different 
dates, and the Sessions Judge tried the two accused 
Jointly in spite of objection taken by them : Held, 
that under s. 239, Criminal Procedure Code judicial 
d^cretion was given to the Court to try the prin- 
cipal offender and the abettor either Jointly or 
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separately and the manner in which this discretion 
should be exercised must depend on the facts of 
each case. The High Court, on a consideration of 
the circumstances of the case, held that the ac- 
cused should not have been tried on the charges 
jointly, and set aside the convictions and sentences,, 
and directed that the re-trial, if any, should take 
place before another Sessions Judge. Dwabka. 
Sing v. King-Emperor (1913) 19 C. W. N. 121 

2. ^ “ Same transac- 
tio7if^ determining factor as to. In deciding whether 
offences are so connected as to form one and the 
same transaction the determining factor is not so 
much proximity in time as continuity and com- 
munity of purpose and object. S. 239, Criminal 
Procedure Code is only an enabling section and 
does not in any way trammel the discretion of 
the Court. Legal Bemembr anger, Bengal v. 
Mon Mohan Boy (1914) . 19 C. W. N. 672^ 

s. 247— 

See Complainant. 

I. L. R. 42 Calc. 365 

; Death of Complainant,. 

effect of, in a summons case — Substitution of relative 
of complainant. In a case under s. 352, Indian 
Penal Code, after the death of the complainant' 
his nephew applied for substitution of his name in 
place of the deceased. The Magistrate directed 
the case to be proceeded with, the ground assigned 
being that the accused had been guilty of the 
contempt of the process of the Court. Held, that 
it was not a sufficient ground and the Magistrate 
should have recorded an order of acquittal under 
s. 247, Criminal Procedure Code. Plena Chan- 
dra Mollik V. Dengab Chandra Pal (1913) 

19 C. W. N. 334 

— ss. 250, 423 — Compensation, order for 

— Appeal — Notice to the accused, order without,, 
improper but not illegal — Complaints, false as welV 
as frivolous or vexatious. In appeals under s. 250 
of the Code of Criminal Procedure, notice should 
ordinarily be given to the accused even though 
failure to give notice may not render the proceed- 
ings of the Court illegal. Emperor v. Palani- 
appavelan, I. L. R. 29 Mad. 187, approved. Am- 
bakkagari Nagi Reddy v. Basappa of Medimahula- 
palli, I. L. R. 33 Mad. 89,, followed. Guruswami 
Naicken v. Tirumurthi Chetty, 27 Mad. L. J. 629, 
explained. Alagirisami Nayudu v. Balahrishna- 
sami Mudaliar, 1. L. R. 26 Mad. 41, Imperatrix 
V. SadasMv, I. L. R. 22 Bom. 649, In the matter of 
the petition of Umrao Singh v. Fakir Chand, I. L. R. 

3 AU. 749, and In the matter of Teacotta Shekdar^ 
I. L. R. 8 Calc. 393, referred to. S. 250 not only 
refers to false complaints but to frivolous and vexa- 
tious complaints as well. Emperor v. Bindesri 
Prasad, I. L. R. 26 All. 512, and Beni Madhab' 
Karim v. Kumud Kumar Biswas, 1. L. R. 3J 
Calc. 123, referred to. Ram Singh v. Mathura,. 
I, L, R. 34 All. 354, doubted. Fir SPENCEBr 
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J. S. 250 does not declare what the powers of an 
Appellate Court are in disposing of appeals under 
clause (3) of the section. It is therefore unnece- 
sary to invoke the aid of s. 423 for the purpose. 
Per Seshagiei Ayyar, J, The powers of the 
Appellate Court to grant redress have to be ga- 
thered from s. 423. S. 250 is not self-contained 
as are sections relating to grant of sanction and 
to convictions for contempt (ss. 195 and 486). 
Chapter XXXI of the Criminal Procedure Code 
applies to appeals against orders under s. 250 of 
the Code. Venkatrama v. Krishna (1915) 

I. L. B. 38 Mad. 1091 

ss. 253 ( 2 ), 350 and 487— 

8ee Autrefois Acquit. 

I. L. B. 38 Mad. 585 

— ss, 255, 342 — Evidence Act (1 of 

1872), s, 30 — Confession of co-accused, admissible 
under — Separate trials not necessary where con-^ 
fession made during trial. When before a Magis- 
trate in a statement under s. 347, Criminal Proce- 
dure^ Code, certain accused confessed the crime 
and implicated their co -accused and fm-ther under 
s. 255 (1), pleaded guilty to the charges : Held, 
that it was not necessary to try the co-accused 
separately to enable the confessions to be used 
against them under s. 30, Indian Evidence Act. 
Queen-Empress v. Lakshmayya Pandaram, I, L, B, 
22 Mad, 491, dissented from. Queen-Emgyress v. 
Pirbu, I. L, R. 17 All. 624, and Queen-Empress 
V. Pahuji, I, L. B. 19 Bom. 196, distinguished. 
Be Bati Bedbi (1913) IL L. B. 38 Mad. 302 

-7- — ss. 297, 298 — Duty of Judge in charging 

fury — Judge in charging fury if bound to explain 
law on exceptions reducing murder to culpable homi- 
cide when no exception pleaded and when there is no 
evidence of that — Withdrawal of case under s. 304, 
Iridian Penal Code, if necessarily follows from 
direction that exceptions in s. 300 do not apply — 
Court if should consider case not made by counsel 
defending accused — “ Lay down the law ” in s. 297, 
meaning of — Non-direction, if always misdirection — 
Evidence Act (I of 1872), s. 105 — Letters Patent, 
1865, s, 26 — Review of Criminal case decided by 
High Court in Original Criminal Jurisdiction on 
certificate of Advocate-General — Statement by pre- 
siding Judge as to what took place at trial — Juris- 
diction of High Court to consider case when errors 
alleged in certificate not established. The accused 
was tried and convicted in the Criminal Sessions 
of the High Court. He was placed on his trial on 
charges under ss. 302, 304 and 326, Indian Penal 
Code, to which he pleaded not guilty. He was 
defended by counsel who argued that the case 
against the accused was one of murder or nothing 
and the jury could not convict him of murder 
on the meagre and unsatisfactory testimony be- 
fore the Court. Grave and sudden provocation 
was no part of the defence case. The Judge in 
charging the jury laid down the law under s. 302, 
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Indian Penal Code, but not that under s. 304 
or the exceptions contained in s. 300. He observed 
that he did not see that there was any evidence 
of any of the exceptions provided for in s. 300. 
He did not explain to the jury the application of 
the exception of provocation to the facts of the 
case. The jury found the accused guilty under 
s, 302 by a majority of 8 to 1 and the Judge agree- 
ing with the verdict gave judgment in accordance 
therewith. No verdict was taken on the charges 
under ss. 304 and 326, Indian Penal Code. The 
case came up before a Pull Bench on a certificate 
granted by the Advocate-General under s. 26 of 
the Letters Patent. Held, that a statement by 
the Trial Judge as to what took place at the trial 
is conclusive. That there was no illegality in 
not taking the verdict of the jury on the charge 
under s. 304, Indian Penal Code. That where 
there is no misdirection or other error as certified 
by the Advocate -General under s. 26 of the Letters 
Patent his certificate is misconceived and the High 
Court has no power to interfere. It is not within 
its power to reopen the case and express any opi- 
nion on the merits. That in the present ease in 
the absence of any direct evidence of grave and 
sudden provocation or of facts from which this 
exception could be legitimately inferred the Judge 
was correct in excluding enquiry into the excep- 
tion. That xmder s. 105 of the Evidence Act the 
Court has to regard the absence of grave and 
sudden provocation as proved until the contrary 
is proved by the accused on whom the onus lies. 
Per Jenkins, C. J. That it is not impossible under 
the law to leave the case to the jury under s. 304, 
Indian Penal Code, after holding that the excep- 
tions enumerated in s. 300 do not apply to the 
circumstances of the case. That under ss. 297 and 
298, Criminal Penal Code, it comes within the duty 
of the Judge to determine whether any evidence 
has been given on which the jury can properly 
find the question for the party on whom the onus 
of proof lies. It is not enough to say that there 
was some evidence. There must be evidence on 
which the jury might reasonably and properly 
conclude the fact to be established. That the duty 
of the Judge in charging the jury is to lay down 
the law in reference to the case presented to the 
Court and the facts of the case and not to perplex 
the minds of the jury with considerations that 
are outside the legitimate scope of the enquiry. 
That the conduct of a case by counsel is not a neg- 
ligible factor even in a criminal suit though it may 
not conclude the accused and in approaching 
the question whether the Judge rightly decided 
as a matter of law that there was no evidence of 
any of the exceptions it is relevant to consider 
how the accused’s case was placed before the 
Court. Per Stephen, J. That the propriety and 
not the possibility of an inference is the test by 
which a Judge should decide whether or not he 
should suggest a case for the consideration of 
the jury on his own initiative. It is the duty of a 
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Judge to make a case for the accused on which he 
thinks that a verdict of not guilty may be properly 
returned though the case has not been suggested 
by or on behalf of the accused. It is the duty 
of defending counsel to make the Judge aware 
of any case that he considers may be made on 
behalf of the accused though he has not made it 
himself. Per Woodeoffe, J. It cannot be laid 
down as a general proposition of universal applica- 
bility that a Court cannot and should not consider 
a case in favour of the accused which he has not 
raised. If such a case arises on the prosecution 
evidence, it should be put to the jury for their 
consideration whatever line might have been 
taken by the accused or his counsel. But on the 
question whether an inference does arise in favour 
of the accused the fact that a particular defence has, 
or has not been taken, may affect the significance 
of the evidence given. Per Mookeejee, J. The 
expression “ lay down the law ” in s. 297, Criminal 
Procedure Code, does not signify “ lay down the 
whole law on the subj ect irrespective of the facts 
of the particular case before the Court.” The rea- 
sonable construction of s. 297, Criminal Procedure 
Code is that the Judge should lay down the law 
only in so far as it bears upon the evidence adduced 
in the particular case. The mere fact that counsel 
for the accused has failed to present to the Court 
a particular aspect of the case cannot justify an 
omission on the part of the Judge to draw the 
attention of the jury to what appears to be a 
possible answer to the charge against the accused 
even on the prosecution evidence : it would be 
the duty of the Judge to draw the attention of the 
jury to such possible view of the case on the evi- 
dence notwithstanding that it may have escaped 
the counsel for the accused. Mere non-direction 
is not necessarily misdirection : those who allege 
misdirection must show that something wrong was 
said or that something was said which would make 
wrong that which was left to be understood. 
Every summing up must be regarded in the light 
of the conduct of the trial and the questions which 
have been raised by the counsel for the prosecu- 
tion and for the defence respectively. Per Holm- 
wood, J. No error of law is committed by a 
Judge who refrains from directing the jury as to 
exceptions which have neither been raised nor 
relied upon by the accused and have no basis 
in evidence on the record. Where there is no 
evidence bringing the case directly within any 
such exception, it would be misdirection to ask 
the jury to come to a finding of fact on a hypothe- 
tical state of circumstances which do not bring the 
case within the exception as a matter of fact. 
Kikg-Emferob V. Ufendba Nath Das (1914) 

19 C. W. N. 653 
ss. 298 (i) (c), 337— 

Bee Pabdoh . I. L. E. 42 Calc. 856 

S. 307 (2)— 

Bee Refebenoe I, L. R. 42 Calc. 786 
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Bee Pabdon . I. L, R. 42 Calc. 756 

S. 339 — Pardon — Forfeiture of pardon 

— Procedure — Witness giving evidence at a sessions 
trial on a conditional pardon disbelieved by Judge, 
A conditional pardon was given to G and he was 
tendered as a witness in a Sessions trial. The 
Judge before whom he was examined was of opi- 
nion that G had not spoken the truth, and, ac- 
quitting the accused, directed the prosecution of 
G. G did not plead his pardon before the commit- 
ting Magistrate, but did plead it before the Ses- 
sions Judge, who set aside the commitment and 
discharged the accused. Held, that G was entitled 
to raise the plea before the Sessions Judge though 
he had not raised it before the committing Magis- 
trate. Held, also, that the Sessions Judge in the 
former trial had no authority to direct the prose- 
cution of G on any specific charge, but if he thought 
that G had wfifuUy concealed anything essen- 
tial or given evidence on any point which was 
positively false, he was entitled to record an opi- 
nion to that effect and to invite the attention of 
the District Magistrate to his opinion or possibly 
to suggest the propriety of G^s prosecution. Bm- 
peror v. KotMa^ I. L, R. BO Bom. 611, Kullan v. 
Bmperory 1. L. R. 32 Mad. 113, Alagirisami v. 
Bmperory I. L. R. 33 Mad. 614, Bmperor v. Abani 
Bhusan, I. L. R. 37 Calc. 846, referred to. 
Empebob V. Gaitgtja (1915) I. L, R. 37 All, 331 

S. 342 — Criminal Law Amendment Act 

{XIV of 1908), case under. Court if may examine 
accused in. It is within the competence of the 
Court in a case under Act XIV of 1908 to examine 
the accused in order to give him an opportunity of 
explaining the circumstances appearing on the evi- 
dence against him. Empebob of India v. Nagek- 
DBA Nath Gupta (1915) . 19 C. W. N. 923 

S, 345 — Compounding offences^ — Revi- 
sion — Powers of High Court — Court not competent 
to allow composition in revision. Held, that the 
High Court has no power to allow a case to be com- 
pounded which is before it in the exercise of its 
revisional jurisdiction. Empebob v. Ram Chandba 
(1914) L L. R. 37 All. 127 

ss. 346, 439 — Compromise — Assault in 

the course of which the person assaulted received 
fatal injury — High Courfs revisional jurisdiction. 
Four persons assaulted one P with the result that 
P died. Held, that it was not competent to the 
widow of P to compound the case with P’s as- 
sailants in respect of the injuries caused to P. 
Held, further, that when several persons were ac- 
quitted by the Sessions Judge and on being moved 
by the Government, the High Court issued warrants 
for their arrest, only one was arrested but the 
others were absconding, the High Court in the exer- 
cise of its revisional jurisdiction is competent to 
set aside the order of their acquittal. Empebob 
Rahmat (1915) , . L L. R. 37 All. 419 

s. Z4&-^Indian Penal Code (Act XLV 

of 1860), Chaps. XII and XVII— Procedure of Ma^ 
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gistrate who cannot adequately punish. In this case 
the accused who had been previously convicted 
of an offence under s. 394, Indian Penal Code, 
was charged before the Sub -Magistrate of Salem 
with an offence under s. 411, Indian Penal Code. 
The Sub -Magistrate tried and convicted him of the 
offence and ordered his commitment to the Court 
of Sessions for the purpose of awarding him en- 
hanced punishment. Held, that the conviction 
and commitment were illegal. The correct pro- 
cedure to be followed in such a case is for the 
Magistrate either as a preliminary matter or be- 
fore framing a charge to determine whether he has 
power to pass a sufficient sentence. If he thinks 
he has not such power he should frame a charge 
and commit the accused. Re Sellandi (1913) 

I. L, R. 38 Mad. 653 

ss, 360 (i), 4:^6— 

/S'ee Peejkjey . I, L, R. 43 Calc. 340 

S. 403 — Previous acquittal — “ Court of 

competent juriadicUon ” — Sanctioii. Where the law 
i’€<3.uires a previous sanction to be given before a 
charge can be entertained by a Court, that Court 
is not a Court of competent jurisdiction until the 
sanction has been obtained. In re Samsudin, 
1. L. R. 22 Bom. 711, followed. The fact, there- 
fore, that a person has been tried for and acquitted 
of offences under the Indian Penal Code in respect 
of certain transaction in connection with the 
registration of a document is no bar to his trial 
for an offence under s. 82 of the Registration Act 
arising out of the same transactions. Empebor 
JiwAK (1914) . . I. L. R. 37 All. 107 

S. 408 (&) — Assistant Sessions Judge — 

One accused sentenced to imprisonment for more than 
four years — Others to a lesser period — Appeal. 
When an Assistant Sessions Judge sentences one 
of several accused to more than four years’ rigo- 
rous imprisonment and others to lesser terms the 
^appeals of all lie to the High Court even though 
the accused who is sentenced to more than four 
years does not appeal. Emperor v. Har Dayae 
(1915) . . . . I. L. R. 37 AIL 471 

s. 433— 

See Appeal . I. L. R. 42 Calc. 374 

See Tbaeirg with the Enemy. 

I. L. R. 43 Calc. 1094 

ss. 435, 439, 491-^ 

See Extradition Warrant. 

I. L. R. 43 Calc. 793 

— S. 438 — High Court will not interfere 

with an acquittal in revision where an appeal might 
have been preferred by Government. In a case in 
which the complainant being absent, the Magis- 
trate acquitted the accused under s. 247, Criminal 
Procedure Code, it subsequently transpired that 
the absence of the complainant had been procured 
by the fraud of the accused who had had him 
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arrested and kept in custody on a false charge. 
Ho appeal against the acquittal was preferred 
by Government but the District Magistrate referred 
the case to the High Court under s. 438, Criminal 
Procedure Code. Held, that the High Court 
as a Court of Revision would not, on the District 
Magistrate’s report set aside an order of acquittal 
where an appeal lay by Government against such 
an order. Re Sinnu Goxtndan (1914^ 

I. L. R. 38 Mad. 1028 

s. 439— 

See Acquittal L L. R. 43 Calc. 613 

ss. 439, 663 — Revision — Powers of High 

Court. Inasmuch as action taken under s. 562 of 

the Code of Criminal Procedure takes the place of 
a sentence on an accused person, the High Court 
cannot in revision substitute for an order under 
that section a definite sentence of whipping or 
imprisonment. Emperor v. Ghasite (1914) 

I. L. R. 37 AU. 31 

s. 476— 

1, Jurisdiction — Li* 

mitation. There is nothing in s. 476 of the Code of 
Criminal Procedure which requires a court to take 
action, if at all, immediately after the conclusion 
of the case in which the offences are said to have 
been committed or within any fixed time there- 
after. In the matter of the peUtio7i of Nawal Singh, 
I. L. R. 34 All. 393, Girwar Prasad v. King- 
Emperar, 6 AU. L. J. 392, followed. Aiya Kannu 
V. Einperor, I. L. R. 32 Mad. 49, Rainadulla v. Em* 
peror, I. L. R. 31 Mad. 140, not followed. In re 
Lahshmi Das, I. L. R, 32 Bom. 184, Emperor v, 
Rustamji Eurmusji Tarwala, 4 Bom. L. R. 778, 
referred to. Emperor v. Tilak Panday (1915) 

I. L. R. 37 All. 344 

2. Penal Code (Act 

XLV of 1860), s. 182 — Calli'ng for a report from in- 
terested party as to truth of complaint, propriety of — 
Order for prosecution, without sufficient enquiry into 
truth of complaint. The petitioners filed an appli- 
cation before the Sub -Divisional Magistrate pray- 
ing for proceedings under ss. 144 and 107, Criminal 
Procedure Code, against several servants of a cer- 
tain factory, whereupon the Magistrate called for 
a report from the Manager of the factory, and on 
receipt thereof required the petitioners to show 
cause against prosecution under s. 182, Indian 
Penal Code, and then after examining some witness 
on each side, but without examining the petitioners 
themselves, made an order under s. 476, Criminal 
Procedure Code, directing their prosecution for an 
offence under s. 182, Indian Penal Code. Held, 
that the order of the Magistrate in calling for a 
report from the Manager of the factory was open 
to great objection. That the accused being the 
servants of the factory, the Manager was an inter- 
ested party and he ought not to have been asked 
to make a report in these judicial proceedings. 
Held (in setting aside the order for prosecution). 



( 147 ) 


DIGEST OE CASES. 


( 148 ) 


CRIMINAL PROCEDURE CODE (ACT V OP 

1898) — concld» 

s. 476 — conoid. 

that further enquiry should be made into the truth 
of the petitioners’ complaint, and they themselves 
should be examined if they chose to give evidence. 
Empeeok V. Rafei Raxit (1914) 

19 C. W. N. 127 

ss. 497, 498— 

See Bail . I. L. R. 42 Calc. 25 

S. 622 — Appellate Court, if can set 

aside order while maintaining conviction — S. 42S, 
cl. (d) — Incidental order. An Appellate Court has 
power under s. 423, cl. {d), which authorises the 
Appellate Court in appeal to make an incidental 
order to set aside an order under s. 522 while 
affirming the conviction. Ujib Sheikh v. Syed 
Ali Sheikh (1915) . . 19 C. W. N. 990 

s. 530— 

See Magistrates, Bench of. 

I. L. R 38 Mad. 304 

S. 537 — Penal Code (XLV of 1860) ss. 

182 and 211 — Acquittal upon ground of absence 
of sanction — Practice — Bevision — Application by 
private prosecutor against order of acquittal. Held, 
that a Court of criminal appeal was not justified in 
setting aside a conviction under s. 182 of the 
Indian Penal Code on the sole ground that the 
ofience, if any, which the appellants had com* 
mitted was one under s. 211 of the Code and 
that no sanction for a prosecution under that 
section had been obtained. In this case under 
special circumstances the High Court entertained 
an application in revision presented by a private 
prosecutor against an order of acquittal. Ghr 
Baksh Singh v. Kashi Ram (1914) 

I. L. R. 37 AU. no 

CROSS-EXAMINATION. 

Practice — Accused right 

of^Leading questions-^Evidence Act {I of 1872), 
ss. 14B, 154. In India, as in England, the accused 
are entitled in cross-examination to elicit facts in 
support of their defence from the prosecution wit- 
psses wholly unconnected with the examination - 
in-chief. In the course of cross-examination of 
this character the defence are entitled, in view of 
the generality of s. 143 of tne Indian Evi- 
dence Act, to ask leading questions. Under s. 
154, the Court has the discretion to permit the 
prosecution to test by way of cross-examination, 
the veracity of their own witnesses with regard to 
the (unconnected) matters elicited by the defence 
in cross-examination. Amrita Lal Hazra v. 
Bmpbiiob (191S) . . I. L. R. 42 Calc. 957 

CROSS OBJECTIONS. 

memorandum of— 

See Civil Procedure Code (Act V of 
1908), 0. XLI, R. 22. 

I. L. R. 38 Mad. 705 


CROWN. 

right of, to prosecute — 

See Conspiracy I. L. R. 42 Calc. 957 
CUSTODY. 

See Guardian . L L. R. 38 Mad. 807 
CUSTODY OF MINOR. 

See Guardians and Wards Act (VIII 
1890), s. 25. I. L. R. 39 Bom. 438 

CUSTOM. 

See Babuana Grant. 

I. L. R. 42 Calc. 582 

See Custom of Caste. 

See Hindu Law — Custom. 

I. L. R. 42 Calc. 682 
See Jaigir . I. L. R. 42 Calc. 305 
See Mappillas of North Malabar. 1 

I. L. R. 38 Mad. 1052 

See Pal AS or Turns of Worship. 

I. L. R. 42 Calc. 455 

See Pre-emption. 

I. L. R. 37 All. 129, 262, 472, 524 

See SoHAG Grant. 

I. L. R. 42 Calc. 582 

of Marwari merchants — 

See Hundi Shah Jog. 

I. L. R. 39 Bom. 513 

validity of — 

See Civil Procedure Code (Act V of 
1908), 0. XXIII, R. 3. 

I. L. R. 38 Mad. 859 

Tenants if may cut and 

appropriate timber trees — Beasonableness or un-' 
reasonableness of custom if question of law or fact — 
Custom not unreasonable. The reasonableness or 
un-reasonableness of a custom is a question of 
law. Bradhurn v. Foley, S C. P. 129, 135, followed. 
Where a customary right claimed by tenants to- 
cut and appropriate trees upon the holding was 
upheld in the First Court, but the Judge on appeal 
declared the custom to be unreasonable in so 
far as it permitted the appropriation of timber 
trees: fieZd, that there was nothing unfair or 
dishonest or contrary to the public good in the 
custom and it was not unreasonable. Gurai 
Kae V. Rani Kuarmoni Singha Mandhata 
(1915) . . . . 19 C. W. N. 1188 

CUSTOM OF CASTE. 

See Hindu Law— Marriage. 

I. L. R. 39 Bom. 538 


D 

DAMAGE. 

See Damages. 

See Electricity Act (IX of 1910), ss. 

14, 19 . .1. L. R. 39 Bom. 124 
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DAMAGES. ' 

See Liquidated Damages. 

action for — 

See Teade-maek. 

I. L. R. 42 Calc. 262. 
ascertainment of — 

See CONTEAOT, BEEACH OF. 

I. L. R. 38 Mad. 801 

assessment of — 

See Peaotice . I. L. R. 42 Calc. 819 

' for negligence of agent — 

See transfee of Peopeety Act (IV of 
1882), s. 6 (e) . I. L. R. 38 Mad. 138 

interest on — 

See Teustee . 1. L. R. 38 Mad. 11 

suit for — 

See Injunction . I. L. R. 42 Calc. 550 

suit for wrongful dismissal of a 

Municipal Officer— 

See Disteict Municipal Act (Bom. Ill 
OF 1901), ss. 2, 46 and 167. 

I. L. R« 39 Bom. 600 


DAMDUPAT, RULE OF. 

Mortgage between Hin- 

duSf whether the rule of Damdu^at a^piMes /o— • 
Transfer of Property Act (lY of 1882) s. i’—Con^ 
tract Act (iX of 1872), s. 37, Tiiere is nothing in 
the Transfer of Property Act (read with the Con- 
tract Act) to preclude the rule of Damdupat from 
applying to mortgages between Hindus. Madhwa 
Sidhanta Onahini Nidhi v. V enkatararnanjulu 
Naidu, I. L. B, 26 Mad. 662, not followed. In 
the matter of Hari Loll Mullick, I. L. B. 33 Calc. 
1269, Nanda Lai Boy v. Dhirendra Nath Chakra^ 
varti, I, L. B. 40 Calc. 710, Jeeivanbai v. Manordas 
Lachmondas, I. L. B. 35 Bom. 199, and Sundarabai 
V. Jayavant, I. L. B. 24 Bom. 114, referred to. 
Kunja Lal Baneeji v. Haesamba Debi (1915) 

I. L. R. 42 Calc. 826 

DARBHAKGA RAJ. 


See Hindu Law— Custom. 

1. L. R. 42 Calc. 582 


DASTURAT. 


— ' Nature of the right of — 

Immoveable property, interest in — Circumstances 
justifying inference as to the existence and lawful 
origin of — Limitation — Limitation Act (XV of 
1877), Sch. II, Art. 131 — “ Befusalf' meaning of. 
The plaintiffs sued for a declaration of their right 
to recover certain sums of money as dasturat at 
specified annual rates and for recovery of the 
sums as a charge on properties in the possession of 
the defendants. It appeared that the plaintiffs’ 
claim for dasturat was asserted and allowed in 
Courts of law since 1795, sometimes in spite of 
opposition, on other occasions without opposition : 


DASTURAT— cowcZtf. 

Held, that the inference drawn by the lower ConrtS’ 
that the right alleged by the plaintiffs did exist 
and had a lawful origin was legitimate and the 
plaintiffs had an enforceable right to realise the 
sums claimed as dasturat from the defendants. 
That Art. 131 of the Second Schedule of the Limi- 
tation Act of 1877 was applicable to the case. 
That “ refusal ” in Art. 131 plainly implies a 
previous demand and as the plaintiffs asserted, 
that there had been no demand and refusal within 
twelve years of the commencement of the present 
suit, the burden was cast upon the defendants tO' 
establish that the plaintiffs did make a demand 
and that the defendants did refuse, and as there 
was no evidence of this demand and refusal the 
suit was primd fade not barred under Art. 131., 
That the right claimed was clearly in the nature of 
an interest in immovable property being a right 
vested in the proprietors of a specified estate to 
receive certain sums of money periodically from 
proprietors of other estates in their character as. 
such. Under the Limitation Act of 1859, a suit 
to recover such an interest would have to be 
brought within twelve years from the date when 
the cause of action arose upon the denial or refusal 
of the right and as it was not shown that there 
was any refusal, while the Act of 1859 was in force, 
it must be held that the right was not extinguished 
before the Limitation Act of 1871 came into force. 
Hem Chandea Chaudhuei v. Atul Chandea 
Chakkabaetty (1913) . . 19 C. W. N. 386- 

DAUGHTERS. 

See Hindu Law— Inheeitance. 

I. L. R. 38 Mad. 1144. 

DEATH. 

sentence of— 

See Pefvy Council, peactice of. 

I. L. R. 42 Calc. 739 

DEBT. 

See Hindu Law — Debt. 

I. L. R. 39 Bom. 113 

attachment of — 

See Limitation Act (IX of 1908), Sch. 
I, Aets. 29, 62 AND 120. 

I. L. R. 38 Mad. 972: 

part of — 

See Succession Ceetificate. 

I. L. R. 42 Calc. 10 

payable in kind— 

See Inteeest Act (XXXII of 1839). 

I. L. R. 38 Mad. 464. 

Charge — Assignment — 

Transfer of Property Act [IV of 1882), s. 65, sub-s. 
(4). There is no authority for the contention 
that a charge such as the one mentioned in s. 55, 
sub-s. {4) of the Transfer of Property Act, is 
merely a personal right which cannot be trans- 
ferred to an assignee. The debt could undoubtedly 
be transferred and there is no reason why the* 
security for the debt should not also be transferred 
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DEBT — concld, 

■with it. Hari Ram y. Denaput Singh, 1. L. R, 9 
Calc. 167, and Moti Lai v. Bhagwan Das, I. L. R. 
31 All. ii3, distinguished. Sheonandan Lal v. 
Zaistal Abdin (1914) . L L. R. 42 Calc. 849 

DEBTOR. 

See Embaerassment. 

I. L. R. 42 Calc. 662 

Sec Peovikcial Iesolvefcy Act (III op 

1907) , s. 31 . I. L. R. 37 All. 383 

DEBTOR (LITERATE). 

^S'ee Peesidency Small Cause Courts 
Act (XV op 1882), s. 69. 

I. L. R. 38 Mad. 438 

DECLARATION. 

See Municipal Council. 

I. L. R. 38 Mad. 6 

See Stamp Act (II op 1899), s. 57. 

I. L. R. 38 Mad. 349 

DECLARATION AND INJUNCTION, SUIT 
FOR. 

— Whether a suit for de- 

claratory decree with consequential relief^Court fee 
payable, whether ad valorem — Court Bees Act ( VII 
of 1870), s. 7, cl. (4)(c). a suit for a declaration that 
a mortgage-decree is not binding on the plaintifi 
.and for an injunction restraining the defendant 
irom executing the same is a suit for a declaratory 
decree with consequential relief within the meaning 
of s. 7, cl. {4) (c) of the Court Fees Act and an ad 
valor ern fee is payable on the valuation fixed in 
the plaint. Aeunachalam Chetty v. Ranga- 
SAWMY Pillai (1914) . L L. R. 38 Mad. 922 

DECLARATION OF LONDON. 

See Conpiscation. 

I. L. R, 42 Calc. 334 
DECLARATION OF PARIS, 

See Conpiscation. 

I. L. R. 42 Calc. 334 

DECLARATORY SUIT. 

See CrvTL Peocpduee Code (1908), s. 9. 

I. L. R. 37 All. 313 
See Madras Land Encroachment Act 
(Mad. Ill op 1905) I. L. R. 38 Mad. 674 
See Pensions Act (XXIII op 1871), ss. 
4, 5, 6 . ,1. L. R. 37 All. 338 

DECREE. 

Bee Civil Procedure Code (Act V op 

1908) , s. 24 . I. L, R, 38 MAd. 25 

Bee Civil Procedure Code (Act V op 
1908), 0. XXIII, R. 3. 

I. L. R. 38 Mad. 969 

Bee Court Fees Act (VII op 1870 ), 

s. 7 . . L L. R. 38 Mad, 1184 

Bee Decree por Divorce. 


DE CREE — contd. 

See Decree-holder. 

I. L. R. 38 Mad. 677 

See Decree nisi. 

See Dependant, death op. 

I. L. R. 38 Mad. 682 
See Fraud . I. L. R. 38 Mad. 203 
See Limitation Act (XV op 1877), Sch. 

II, Art. 91 . I. L. R. 38 Mad. 321 

See Mistake . I. L. R. 37 All. 323 
See Provincial Insolvency Act (III op 

1907) , ^s. 34 . I. L. R. 37 Ml. 452 

See Rateable Distribution. 

I. L. R. 42 Calc. 1 
I. L. R. 38 Mad. 221 

based on perjured evidence — 

See Fraud . . I. L. R. 37 AQ. 537 

construction of— 

See Execution op decree. 

I. L. R. 37 AU. 97 

for joint possession — 

See Hindu Law — Husband and wipe. 

1. L. R. 38 Mad. 1036 

for sale — 

See Mortgage . I. L. R, 37 All. 309 

reversed in appeal — 

See Assignee op a Money -decree. 

I. L. R. 38 Mad. 36 

— transfer of — 

See Civil Procedure Code (Act V op 

1908) , ss. 47 AND 50. 

I. L. R. 38 Mad. 1076 

upon compromise — 

See Civil Procedure Code (Act V op 
1908), s. 48 . I. L. R. 39 Bom. 256 

1, — — — Execution — Gar- 

nishee order — Revenue payable on estate ordered to he 
paid into Court — Revenue in future can be ordered 
to he paid — Civil Procedure Code {Act V of 1908), 
0. XXI, r. 52 — DarJchast kept alive as long 
as the decree remains unsatisfied — Practice arid 
procedure. Under a consent decree the sum found 
due was made payable in instalments ; and the 
plaintiff was to be put in possession of the defen- 
dants’ lands and also to receive the defendants’ 
share of the revenues of three Inam villages. In 
the execution proceedings uiider the decree in 
1894, a consent order was taken whereby defen- 
dant No. 1 was constituted the plaintiff’s tenant 
of the lands and the revenues of the villages were 
to be paid to the plaintiff through the Court. 
The Court then passed an order to the effect that 
the revenues of the villages should be paid by the 
village officers into Court. The payments so made 
were made over to the plaintiff till 1892, when 
the Court struck off the application for execution 
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DECKEE — contd* 

on the ground that the Court was functus officio 
for all purposes of execution as soon as it had 
put the plaintiS in possession of the lands in 1895 
and issued one garnishee order of the same year. 
The plaintiff having appealed : Held, that the 
order passed upon the darkhast of 1894 continued 
alive and effective up to 1912, and would remain 
in force till the plaintiff’s debt was satisfied. Per 
CtTRiAM : Property attached yielding a revenue 
or producing interest or dividends is within the 
meaning and contemplation of all garnishee orders 
issued under 0. XXI, r. 52 of the Civil 
Procedure Code (Act V of 1908) ; and that such 
interest or dividend becoming due, and therefore 
in the future, is expressly provided for in that 
rule, and it would follow upon the same prin- 
ciple that if an estate yielding a revenue were 
properly attachable under the same rule, then 
revenue in futuro would be for all the purposes 
of such attachment on the same footing as interest 
or dividend. Umabai v, Amritrao Anant (1914) 

1. L. R. 39 Bom. 80 

2. 8uit in a Baroda 

Court — Defendant's objection to jurisdiction and 
other pleas — Defendaid' s contentions overruled — 
Decree against defendant — Transfer of decree to a 
British Court for execution — Befusal to execute the 
decree on the ground of nullity — Voluntary submis^ 
sion to the jurisdiction of the Baroda Court — Exe- 
cution by British Court In a suit brought in a 
Baroda Court, the defendant objected to the 
jurisdiction of the Court to try the suit and also 
raised other pleas. The Court overruled the 
defendant’s contentions and passed a decree against 
him. The decree having been subsequently trans- 
ferred to a British Court for execution that Court 
refused to execute it on the ground of its being a 
nuUity as the defendant had not voluntarily sub- 
mitted to the jurisdiction of the Baroda Court, he 
having protested against the right of that Court 
to entertain the suit at the earliest opportunity. 
Held, that, having regard to circumstances, the 
case was one of voluntary submission to the juris- 
diction of the Baroda Court as the defendant had 
raised other pleas along with his objection to the 
jurisdiction of the Court to entertain the suit and 
that the decree passed by that Court could be 
executed by a British Court. Barry Co, v. 
Appasami Billai, /. L, B, 2 Mad, 407, distin- 
guished. Harohand Pakaji V, Gttlabohand 
KAirji(1914) . . . I. li. B. 39 Bom. 84 

3, ' Suit to set aside 

decree on ground of mistake, if lies — Finality of 
litigation — Difference between consent decree and 
decree made on consent — Fraud, Ber Jeukins, 
C, J, — It is well settled that a contract of parties 
is none the less a contract because there iS' super- 
added to it the command of a Judge. It still is 
a contract of the parties and as the contract is 
capable of being rectified for an appropriate mis- 
take so, as a necessary consequence, is the decree 
which is merely a more formal expression given 
to that contract. There is no analogy between 
such a decree and a decree obtained upon contest 


DECREE — concld. 

and giving accurate expresBion to the Court’s^ 
intention, and a fresh suit does not lie to set it 
aside on the ground that the Judge was mistaken. 
Ber Holmwoob, J. (concurring). It does not 
matter whether the decree accurately expresses tho 
intention of the judgment as that is a matter for 
amendment and not a separate suit. Ber Jenrins, 
G. J. A decree can be set aside on the ground of 
fraud if of the required character. Xfsodhaj 
Bhakta V, Brojo Mohar Bhaxta (1915) 

19 C. W. N. im 

DEGREE FOR DIVORCE. 

8ee Divorce Act (IV of 1869), s. 37- 

I. L. R. 39 Bom. 182 

DECREE-HOLDER. 

See Limitation Act (IX of 1908), s. 22. 

1. L. R, 38 Mad. 837 

See Limitation Act (IX of 1908), Sen. I 
Arts. 29, 62 and 120. 

I. L. R. 38 Mad. 972 

fraud of — 

See Civil Procedure Code (Act V of 
1908), ss. 47 AND 50. 

I. L. R. 38 Mad. 1078 

■ — - Betitionfor execution—^ 

Sale of properties not mentioned in the decree — 
Bersonal decree — Civil Brocedure Code {Act V of 
2908), O, XXXIV, r, 6 — Application, if necessary — 
Court's power to amend — Code of Civil Brocedure 
{Act V of 1908), s, 158, A decree-holder cannot 
ignore the terms of a decree directing him to bring 
the properties mentioned in it to sale before pro- 
ceeding against other properties of the judgment- 
debtor. Manti Kamoji v. Chodimalla Bama- 
murthy, S Mad. L. T. 335, Varadiah v. Baja Beru- 
mal Baja Bahadur, Appeal Against 0, No. 257 of 
1909, followed. But when the judgment-debtor 
has no saleable interest in the properties directed 
to be sold, the decree-holder need not go through 
the farce of putting them up to sale. A decree 
directing the defendant to pay a certain sum, and 
in default directing the h3rpothecated property 
to be sold is a personal decree. Baja of Kalahasti 
V. Varadachariar, 21 Mad. L. J, 1036, followed. 
When there is a personal decree, no application 
for another personal decree under 0. XXXTV, r. 
6, can be granted. Dinabandhu v. Mashuda,. 
16 G. L, J, 318, referred to. S. 153 of the Code of 
Civil Procedure (Act V of 1908), enables the Court 
under the above circumstances to order, if neces- 
sary, an amendment of the execution petition. 
Pebiyasami Kone V, Muthia Chettiar (1913) 

I. .L. R. 88 Mad. 677 

DECREE-HOLDERS (RIVAL). 

Bee Rateable Distribution. 

I. L. R. 38 Mad. 221 

DECREE NISI. 

Decree for possession^ 

on payment of a certain sum within six months, in 
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DECREE NISI — concld. 

default, forfeiture of the right to recover possession — 
Appeal — Confirmation of decree — The term of six 
m-onths to run from the date of the final decree. 
The plaintiff brought a suit to recover pos- 
session of property as purchaser from defen- 
dants 1 — 6 and to redeem the mortgage of defend- 
ant 7. The first Court having dismissed the suit, 
the appellate Court, on plaintiff’s appeal, passed a 
decree directing the plaintiff to recover possession 
on payment to defendants 1 — 6 of a certain sum 
within sis months from the date of its decree 
and then to redeem defendant 7, and on plaintiff’s 
failure to pay within six months from the date of 
the decree he should forfeit his right to recover pos- 
session. All parties being dissatisfied with the 
decree, the plaintiff preferred a second appeal to 
the High Court and the two sets of defendants 
-filed separate sets of cross objections. The High 
Court confirmed the decree and the plaintiff’s se- 
cond appeal and the defendants’ cross objections 
were dismissed. Within six months of the date 
of the High Court’s decree the plaintiff deposited 
in Court the amount payable by him and applied 
for execution. Defendant 7 contended that the 
plaintiff not having complied with the terms 
of the decree of the first appellate Court, his 
right to recover possession in execution was for- 
feited. The lower Courts upheld the defendant’s 
.-contention and dismissed the darhhast. On 
second appeal by the plaintiff, Held, reversing 
the decree, that the time for executing a decree 
nisi for possession ran from the date of the High 
‘Court’s decree confirming the decree of the lower 
Court, for what was to be looked at and interpre- 
•ted was the decree of the final appellate Court. 
Bafa Bhup Indar Bahadur Singh v. Bijai Bahadur 
Singh, L. R. 27 1. A. 209, and Nanchand v. Vithu, 
1. L. R, 19 Bom. 258, followed. Satwaji Bala- 
JiBAV V. Sakhaelal Atmaramshet (1914) 

I. L. R. 39 Bom. 175 

DECREE ON MORTGAGE. 

See LmiTATioiT Act (XV oe 1877), 
SoH. 11, Art. 179. 

1. L. R. 39 Bom. 20 

DEED. 

1. Interpretation 

of deed — Reference to conduct where language un~ 
ambiguous, if permissible. Where the language of 
a written instrument is clear, no reference is per- 
missible for its interpretation to the conduct of 
■the parties. Rohim: Baksh Mae-dal v. Shajad 
Ahmab (1914) . . . 19 C. W. N. 1311 

^ 2. Material altera'^ 

tion of— Destruction of right of suit — Negotiable 
Instruments Act {XXVI of 1881), s. 87. An altera- 
tion in a document which has the effect of enabling 
the payee to sue on the document in a Court 
where he could not have sued on it in its original 
form is a material alteration and as such destroys 
the right of action on the document. Altering a 
negotiable instrument by causing the words “ or 
•order ” to disappear and making it non-negotiable 
us a material alteration, under ordinary law and 


DEED — concld. 

also under s. 87 of the Negotiable Instruments 
Act (XXVI of 1881). The facts that the payee 
eventually filed the suit in another Court different 
from the one intended at the time of the alteration 
and that it was not necessary for him to rely on 
the altered state of document to enable him to 
succeed therein do not make the alteration any 
the less material. Gour Chandra Das v. Prasanna 
Kumar Chandra, I. L. R. 33 Calc. 812, followed. 
Decroix, Verley et Cie. v. Meyer <b Co., 25 Q. B. D, 
343, distinguished. Lakshmammal v. Narasim- 
HARAGHAVA AiYANGAR (1913) 

I. L. R. 38 Mad. 746 

DEED, CONSTRUCTION OF. 

See Construction of deed. 

I. Ii. R. 39 Bom, 119 

• ^ “ Easements, advant- 

ages, appurtenances, held and enjoyed as part of the 
housef" meaning of. Words in a sale-deed of a 
house, such as the following : — “ All my right, 
title and interest in and to the said house and 
ground with all the buildings, fixtures, rights, 
easements, advantages and appurtenances, 
whatsoever to the said house and ground apper- 
taining or with the same held and enjoyed or 
reputed as part thereof or appurtenant there- 
to,” are wide enough to convey not only actu- 
ally existing easements but also (a) a way 
formerly enjoyed as an easement, but as to which 
the right had been suspended by unity of posses- 
sion of the two tenements, and (6) a way, which 
during the unity of possession, had never existed as 
an easement but was in fact used for the conve- 
nience of one of the tenements afterwards severed. 
Chunder Coomer Mooherji v. Koylash Chunder 
Sett, I. L. R. 7 Calc, 665, followed. If on a dis- 
position of property belonging to the same owner, 
tenements are severed and conveyed to different 
people either simultaneously or at different times 
but as part of one transaction, quasi easements, 
apparent and continuous and necessary for the 
enjoyment of the several tenements as they were 
enjoyed at the time of severance, will pass to the 
grantees thereof. In either case the conveyances 
are regarded in equity as one transaction, and 
each grantee who takes his tenement with the 
knowledge that the other tenements are being 
conveyed at the same time or will be conveyed as 
part of the same transaction, is deemed, in the 
absence of express stipulation, to take the land 
burdened or benefited, as the case may be, by the 
qualities which the previous owner had a right to 
attach to the different portions of his property be- 
fore severance. Venkiah v. Krishnamoorthy 
(1913) . . . . I. L. R. 38 Mad. 141 

DEED OF SALE. 

construction of— 

See Vendor and Purchaser, 

1. L. R. 42 Calc. 56 
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DEFAULT. 

dismissal for — 

See Tra^tsfer of Property Act (IV of 
1882), s. 10 . 1. L. R. 38 Mad. 867 

in payment of instalments — 

See Limitation I. L. R. 38^ad. 374 

DEFENDANT, DEATH OF. 

— — Legal Representative 

not brought on record — Decree subsequent to such 
death, validity of — Objection to such decree in exe- 
tion. A decree passed after the death of the defen- 
dant and before his legal representative was 
brought on the record is a nullity. J anardhan v. 
Ramachandra, 1, L. R. 26 Bom. 317, Radha Prasad 
Singh v. Lai Sahab Rai, I. L. R. 13 All. 53, and 
Imdad Ali v. Jagan Lai, I. L. R. 17 All. 478, fol- 
lowed. Qoda Coopooramier v. SoondrammaU, 
I. L. R. 33 Mad. 167, distinguished. Objection 
to that effect can be taken in the execution pro- 
ceedings. SUBRAMANIA V . VaITHINATHA (1913) 

I. L. R. 38 Mad. 682 

DEKKHAN AGRICULTURISTS’ . RELIEF 
ACT (BOM. XVn OP 1879). 

ss. 3 (w), 10 and 53— 

— Suit falling under 

<3 ^ {w) — Decision not appealable — Revision by 
District Judge. The decision in a suit falling 
under s. 3 {w) of the Dekkhan Agriculturists’ 
Relief Act (XVII of 1879) is not appealable accord- 
ing to the provisions of s. 10 of the Act. Under 
s. 53 of the Act, the District Judge alone and not 
the Subordinate Judge of the First Class is autho- 
rized, in such a case, to pass an order in revision. 
Sitaram Morappa V . Vishvanath Shri Khandoba 
(1914) . . , . I. L. R. 39 Bom. 165 

ss. IS, 13— 

See Civil Procedure Code (Act V of 
1908), s. 11, Expl. IV ; 0. II, R. 2. 

I* L. R. 39 Bom. 138 

s. 13— 

See Civil Procedure Code (Act V of 
1908), ss. 2, 97. 

1. L. R. 39 Bom. 422 

1. Mortgage by Fu- 

tandar — Suit for account and redemption — Adverse 
possession by mortgagee — Hereditary Offices Act 
(Bom. Act III of 1874), s. 5 — Mesne profits from the 
date of suit. One Madhavrao, grandfather of the 
plaintiff, by a deed dated the 15th July 1867 mort- 
gaged with possession certain Vatan Inam lands 
to Babaji Anant, an ancestor of the defendants. 
Madhavrao died, 1873, and in 1909 plaintiff sued 
to redeem the mortgage under the provisions of 
the Dekkhan Agriculturists’ Relief Act, 1879. 
The defendants contended that by reason of the 
provisions of s. 5 of the Vatan Act, the mortgage 
became void on the death of Madhavrao and that 
they had been in possession adversely since that 
date. The Court of first instance disallowed the 
contention on the ground that the mortgagee 


DEKKHAN AGRICULTURISTS’ RELIEF ACT 
(BOM. XVII OF 1879) — contd. 

S. 13 — concld. 

claimed to hold the property as sueh and not as 
owner, and after taking accounts passed a decree 
in favour of the plaintiff awarding mesne profits 
from the date of suit till possession at Rupees four 
hundred a year. This decree was confirmed by 
the lower appellate Court. On appeal to the 
High Court : Held, that the mortgagee remained 
a mortgagee for the purpose of the redemption suit, 
even assuming that he had been in possession for 
more than twelve years since the death of the ori- 
ginal mortgagor. Unless there was some definite 
indication on the part of the person in possession 
that he would from a certain date claim as abso- 
lute owner, and not as mortgagee, he could only 
acquire by adverse possession the limited interest 
to which he was entitled at the mortgagor’s death, 
namely, that of a mortgagee. Held, further, that 
mesne profits from the date of suit could not be 
awarded as the enforcement of the provisions of 
s. 13 of the Dekkhan Agriculturists’ Relief Act, 
1879, placed the mortgagor in a much more 
favourable position than he would be in, if he 
relied upon the terms of the contract, and no 
presumption could arise that the mortgagee was, 
apart from the provisions of the Act, not entitled 
to retain possession after the date of the insti- 
tution of the suit, Janoji v. Janoji, 1. L. R. 
7 Bom. 185, applied. Ramchandra Venraji 
Naik V . Kallo Devji Deshfande (1915) 

1. L. R. 39 Bom. 587 

ss. 13, 15D and 16 — 

Monetary dealings, 

mortgages and promissory notes — Suit for general 
account and redemption — One general account of 
mortgage and promissory note transactions — Mort- 
gages found to be satisfied — Surplus profits under 
mortgage transactions applied in reduction of the 
claim on promissory notes — Provision of the Deh- 
khan Agriculturists' Relief Act (XVII of 1879) 
for two different classes of suits for account by agri- 
culturists — s. 15 D and 16 of the Act — Mort- 
gage account entirely separate from the promissory 
note account — Mortgagee not accountable for sur- 
plus profits under mortgojge transactions. In a suit 
for general account under the Dekkhan Agricul- 
turists’ Relief Act (XVII of 1879) and for redemp- 
tion of mortgaged property, the plaintiff combined 
his claim for account of the mortgage transactions 
with his claim for an account of moneys lent upon 
promissory notes. In taking an account the Court 
made up one general account of the mortgage 
transactions and the promissory note transactions 
and having found that the mortgages were satis- 
fied, applied the profits subsequent to the date of 
the satisfaction of the mortgage debts in the ac- 
count in reduction of the amount due to the de- 
fendant on the promissory notes. Held, that the 
account could not be accepted. The Dekkhan 
Agriculturists’ Relief Act (XVII of 1879) has made 
provision for two different classes of suits for ac- 
count by agriculturists. S. 15D of the Act relates 
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DEKKHAN AGRICJULTURISTS’ RELIEF ACT 
(BOM. XVn OF lS79)—concld. 

— S. 13 — concld. 

purely and exclusively to mortgage transactions. 
Under that section the plaint iS -agriculturist may 
have either a declaration of the amount due or he 
may combine a declaration of the amount due with 
a decree for redemption. S. 16 of the Act entitles 
the plaintiff to sue for a general account of money 
dealings between him and the lender and for a 
bare declaration of the amount due without any 
relief being claimed. Thus the two sections where 
accounts are contemplated stand on a different 
footing. Under the Act the mortgage account 
must be treated as entirely separate from the 
promissory note account so that the lender mort- 
gagee would not be accountable for surplus profits 
received by him after the date when the mortgage 
claims were satisfied. Janoji v. Janoji, 7. L. R, 

7 Bom. 285 and Bamchandra Baba Rathe v. Janar- 
dan Apaji, L L. B. Bom. 19, referred to. Lax- 
MANDAS Habakchand V. Baban (1914) 

I. L. R. 39 Bom. 73 

DELAY. 

See Probate . I. L. R. 42 Calc. 480 

DELHI LAW ACT (XDI OF 1912). 

See Eoreeituee. 

I. L. R. 42 Calc. 730 

DEMANDS. 

See Mahombdax Law— Pre-emptiox. 

I. L. R, 37 All. 622 

DEPOSIT. 

See Contract Act (IX of 1878), ss. 39, 
55, 64, 65, 73, 74 and 75. 

I. L. R. 38 Mad. 178 

of earnest money, forfeiture of— 

See Contract, breach of. 

I. L, R. 38 Mad. 801 

DEPOSITION. 

See Perjury — Witness. 

I. L. R. 42 Calc. 240 

reading over of — 

See Charge . I. L. R. 42 Calc. 957 
DEPUTY COMMISSIONER. 

See Patni Lease. 

I. L, R. 42 Calc. 1029 

DESHGAT VATAN LANDS. 

See Grant . I. L. R, 39 Bom. 68 

DESTINATION. 

See Trading with the Enemy. 

I. L. R. 42 Calc. 1094 

DETECTIVE. 

— privilege of — 

See Charge , 1. L. R. 42 Calc. 967 

DIRECTOR. 

personal interest of— 

See Company . 1. L. R. 38 Mad. 991 


DISBELIEF. 

See Evidence .. I. L. R. 42 Calc. 784 
DISCOVERY. 

See Review ^ . I. L. R. 42 Calc. 830 

DISCRETION OF COURT. 

See Appellate Court. 

I. L. R. 39 Bom. 386 
See Company . I. L. R. 39 Bom. 16 

See Limitation Act (IX of 1908), s. 5. 

I. L. R. 37 All. 267 

DISCRETIONARY RELIEF. 

See Fraud . I. L. R. 38 Mad. 203 

DISMISSAL. 

See Municipal Officer. 

I. L. R. 39 Bom. 600 

for default — 

See Transfer of Property Act (IV of 
1882), s. 10 . I. L. R. 38 Mad. 867 

of an editor of a newspaper — 

See Company . I. L. R. 38 Mad. 991 
DISOBEDIENCE. 

See Penal Code (Act XLV of 1860) 
ss. 188 AND 269. 

1. L. R. 38 Mad. 602 

DISPOSSESSION. 

See Limitation Act (IX of 1908), SoH. 
I, Arts. 62 and 97. 

I. L. R. 38 Mad. 887 

DISPUTE CONCERNING LAND. 

Evidence not recorded 

according to law, but memorandum taken down and 
signed by the Magistrate personally — Legality of 
final order — Criminal Procedure Code (Act F of 
1898), ss, 145, 856 (1) and (S). The provisions of 
sub-s. (1) of s. 356 are mandatory, Sub-s. (3) 
applies only where evidence has been recorded in 
accordance with sub-s. (1) but not personally by 
the Magistrate. Where the Magistrate did not 
take down the evidence himself nor was it taken 
down in his presence and hearing and under his 
personal direction and superintendence nor signed 
by him, but he made a memorandum thereof and 
signed the same : — Held, that the provisions of s. 
356 had not been complied with, and that the- 
order declaring the opposite party to be in posses- 
sion was bad in law. Sad an and A Manual v. 
Krishna Manual (1914) 1. L. R, 42 Calc. 381 

DISSOLUTION OF PARTNERSHIP. 

;8ee Appeal . 1. L. R. 42 Calc. 9H 
See Minor . I. L. R. 42 Calc. 225 

DISTRAINT. 

See Madras Estates Land Act (I of 
. 1908), s. 53 (2). 

I I. L. R. 38 Mad. 1146 
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DISTRAINT— co^icZd 

8ee Madras Estates Land Act (I oe 
1908), s. 192 I. L. R. 38 Mad. 655 

DISTRICT DEPUTY COLLECTOR. 

8ee Mamlatdars’ Courts Act, Bombay 
(Bom. II oe 1906), s. 23. 

I. L. R. 89 Bom. 552 

DISTRICT JUDGE. 

See Religious Endowment Act (XX oe 
1863); s. 10 . I. L. R. 38 Mad. 594 

transfer by — 

See Transeer . I. L. R. 42 Calc. 842 

DISTRICT MUNICIPAL ACT (BOM. HI OF 
1901). 

ss. 2, 46 and 167 — 

Dismissal of a Muni- 
cipal Officer — Suit for damages for wrongful dis- 
missal. When a District Municipality exercising 
the power given to it hy the District Municipal 
Act (Bom. Act III of 1901) or the statutory 
rules made under the Act, dismisses an officer of 
the Municipality, that is an act done or purporting 
to have been done in pursuance of the Act within 
the meaning of s. 167. Municipality of Ratna- 
GiRi V. Vasudeo Balkeishna (1915) 

I. L. R. 39 Bom. 600 

DIVESTING OF PROPERTY. 

l)y adoption — 

See Hindu Law — Adoption. 

I. L. R. 38 Mad. 1105 

DIVORCE. 

See Hindu Law — Marriage. 

I. L. R. 89 Bom, 538 

Evidence Act (I of 1872), ss. 60, 112, 

118 and 120 — Non-access, competency of parties 
to testify to-— Legitimacy of child — Expert opinion 
on legitimacy, relevancy of. When in a suit for 
divorce the petitioner (husband) did not make 
any person a co-respondent but simply averred 
that his wife was generally leading an immoral 
life, a judge would be wrong in adding a person 
as co-respondent suo motu without calling on the 
petitioner to amend the petition by making the 
necessary allegations against him. In the absence 
of the adoption of such a course the proper order 
to make is to strike out the co-respondent's name 
from the proceedings. Whatever might be the 
English common law on the subject, under ss. 118 
and 120 of the Indian Evidence Act both the 
parties to proceedings for divorce are competent 
to give evidence as to non-access and illegitimacy 
of the child. B.M, on the evidence in the case 
that a child born 11 months after the cessation of 
marital intercourse was illegitimate and that the 
petitioner was entitled to a divorce. Rosario v. 
Ingles, I. L. R. 18 Bgm. 468, referred to. Under 
s. 60 of the Evidence Act a Court can consider 
and act upon the opinions of experts contained 
in treatises as regards the question whether a 


DIVORCE — concld. 

particular child could or could not have been 
begotten just before the period of non-access, 
John Howe v. Charlotte Howe (1913) 

I. L. R. 38 Mad. 466, 


DIVORCE ACT (IV OF 1869). 

ss. 4, 6, 1, 8, and 15— 

See Bombay Civil Courts Act (XIV oe 
1869), s. 16 . I. L. R. 39 Bom. 136 

S. 37 — Decree for divorce — Permanent 

maintenance — Award of a lump stim — Payment. 
In a suit for divorce brought by the wife, the 
District Judge, has, under s. 37 of the Indian 
Divorce Act (IV of 1869), power to make the order 
for payment of a lump sum for the permanent 
maintenance of the wife. Per Hayward J. : — 
The plain meaning of the words of s. 37 of the 
Indian Divorce Act (IV of 1869) is that the gross 
sum of the money should be paid absolutely to the 
wife and that the annual sum of money should be 
limited for the period of her life. Taylor (Miss) 
V. Charles Bleach (1914) 

I. L. R. 89 Bom. 182 

S. 57 — Marriage solemnized before the 

expiry of six months as required by, validity of 
S. 57 of the Divorce Act (IV of 1869) expressly 
prohibits remarriage within six months of the 
making of the decree-absolute ; the Indian Law 
does not completely dissolve the tie of marriage 
until the lapse of a specified time after a decree of 
dissolution and the marriage is still in force within 
the meaning of s. 19 (4), so as to give the Court 
Jurisdiction under s. 19 to pronounce a decree 
of nullity regarding such prohibited marriage. 
Jackson v. Jackson, I. L. R. 34 All. 203, followed. 
Chichester "sf. Mure, 32 L. J* 146, and Warter v. 
Warter, L. R. U P. D. 152, referred to. Battie 
V. Brown (1913) . . I. L. R. 38 Mad. 452 


DOCTRINE OF PROTECTION. 

See Occupancy' Holding. 

I. L. R. 42 Calc. 745 

DOCUMENT. 

See Hindu Law — Adoption. 

T T. aft Rnm. 441 


2 ^^ Non-production 

of, where not called upon hy opponent, if matter for 
comment. It is open to a litigant to refrain from 
producing any documents, not forming part of his 
case, that he considers irrelevant ; if the other liti- 
gant is dissatisfied it is for him to apply for an 
affidavit of documents and he can obtain inspection 
and production of all that appears to him in such 
affidavit to be relevant and proper. If he fails 
to do so neither he nor the Court at his suggestion 
is entitled to draw any inference as to the contents 
of any such documents. Bilas Kunwar v* 

0. W. ». 1207 


2 Release, document 

written but not signed by executant if operates 
as Name written at the commencement of document. 


G 
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DOCUMENT— co«c?<i. 

if efficient. The place and manner of signature 
of a document is immaterial provided that the sig- 
nature is inserted in such a manner as to authen- 
ticate the document, and where the instrument is in 
the handwriting of the party to be charged, it is 
sufficient if his name is inserted at the commence- 
ment. Where this was the case : Held, that the 
document was operative as a release though not 
signed by the executant. Gangaram Agabwala 
y. Lachibam Kishen Dyal (1914) 

19 C. W. N. 611 

DOWER. 

See Mahomedajs- Law — Gift. 

I. L. R. 42 Calc. 361 

DOWER-DEBT. 

See Mahomedan Law — Pee-emption. 

I. L. R. 37 AU. 522 

DRAINS. 

right of municipality to — 

See Municipal Council. 

I. L. R. 38 Mad. 6 

DRUNKENNESS. 

See Penal Code (Act XLV of 1860), 

s. 86 , . I. L. R. 38 Mad. 479 


E 


EARNEST-MONEY. 

deposit of, forfeiture of — 

See Contract, breach of. 

I. L. R. 38 Mad. 801 

EASEMENT. 

See Easements Act (V of 1882). 

infringement of — 

See Easement. 

I. L. R. 38 Mad. 280 

unlmown to law— 

See Easement . 19 C. W. N. 864 

1* — Light and Air — 

Ancient light, infringement of -^Nuisance —Measure 
of right — Requirement of light for the ordinary pur- 
poses of inhabitancy or business of the tenement 

according to the ordinary notions of mankind 

Concurrent findings of fact— Grounds of appeal re- 
lating not to fact, but to pure question of law. In 
this case which was an appeal in an action for 
damages for the infringement of the appellant’s 
alleged rights of light and air, the Judicial Com- 
mittee held that though there were concurrent find- 
ings of fact in the Courts below, yet the grounds 
of appeal did not relate to those findings but to 
the (Question whether the Courts below had taken 
the proper view of the legal rights of the appellants, 
and whether, accordingly, the test which they 
had applied on the question of the infringement of 
f;he appellants’ rights was the correct one. That 


EASEMENT— coTiicf. 

was a pure question of law which admittedly 
turned upon the interpretation to be given to the 
decision of the House of Lords in Colls v. The 
Home and Colonial Stores, [190 A] A. C. 179, when 
considered in connection with the later decision of 
the House of Lords in Jolly v. Kine, [1907] A. C. 1. 
Held, further, that in Colls Case, [1904;] A. C. 
179, the legal test in such an action was formulated 
by Lord Davey as bding that “ the owner of the 
dominant tenement is entitled to the uninterrupt- 
ed access through his ancient windows of a quan- 
tity of light, the measure of which is what is requir- 
ed for the ordinary purposes of inhabitancy or 
business of the tenement according to the ordinary 
notions of mankind, . . . The single ques- 

tion in these cases is still what it was in the days 
of Lord Hardwicke and Lord Eldon — whether 
the obstruction complained of is a nuisance,” and 
the House of Lords in that case adopted that 
formulation of the law. In the judgment of the 
House of Lords in Jolly v. Kine, [19071 A. C. 1, 
there was an authoritative exposition of the deci- 
sion in Colls Case, [19041 A. C. 179, and it was 
established that the law as stated by Lord Davey 
is the law as laid down by that decision, and that 
it accurately formulated the law on the subject. 
In the High Court, in the present case the Court 
of first instance adopted Lord Davey’ s opinion, 
and applied it consistently to the findings of fact 
to which he came ; and the Appellate Court had 
substantially taken the same test. Their Lord- 
ships, therefore, affirmed the judgments of the 
Courts below, and dismissed the appeal. Tall 
V. Robson (1914) . . 1. L, R. 42 Calc. 46 

2. Prescriptive right 

to take water by means of definite mode of access — 
Whether owner of servient tenement may substitute 
some other means of access. When the owner of 
a dominant tenement has acquired a prescriptive 
right to take water from a tank on the servient 
tenement, and has for this purpose used a parti- 
cular means of access for the statutory period, 
he has acquired a right to reach the water by 
means of such definite mode of access : the ser- 
vient owner, at his own discretion, may not sub- 
stitute for his use some other means of acfeess. 
Jib AN AND A Chakrababty V. Kalidas Malik 
(1914) . . . . I. L. R. 42 Calc. 164 

3, User of easement 

for less than the prescriptive period — No right to 
sue for infringement. Incorporeal rights such as 
easements are not capable in an exact sense of 
being possessed ; and unless an easement had 
ripened into a prescriptive one, mere enjoyment 
of the easement for any length of time short of 
the full period of prescription gives no right for the 
enjoyer to maintain an action against any person 
infringing such a user. Protection given in law 
to mere possession of corporeal things cannot be 
extended to such cases. Acchanna v. Venhamma, 
6 Mad, L. J, 24, and Kondapa Bajam Naidu v. 
Hevarakonda Suryanarayana, J. L. R. S4 Mad. 
173, distinguished. English authorities reviewed. 
Narasapbayya V. Ganafathi Bag (1913) 

I. L. R. 38 Mad. 280 
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EASEMENT — contd. 

4. Right to discharge 

water, not claimed as easement but as ancillary to 
ownership of land. The plaintiffs were the owners 
of land on the south of that of the defendants, on 
a higher level, and the water falling on the land 
of the plaintiffs flowed on to the land of the de- 
fendants who built a bund on their land so ‘as to 
obstruct the water accumulated on the plaintiffs’ 
land from flowing towards the north through the 
defendants’ land. The plaintiffs alleged that 
they were entitled to have the water on their 
land discharged through the defendants’ land ; 
but they did not claim it as an easement but as a 
right ancillary to their property which they had 
not parted with : Held, that there was such 
a right as that claimed by the plaintiffs, although 
the plaintiffs did not claim the right to discharge 
their water and did not in fact discharge their 
water on to the defendants’ land by any definite 
‘Channel. That the duty of the defendants was 
to allow the water from the plaintiffs’ land to pass 
on through their land. It was then open to them 
to dispose of it in the way they thought best. 
Hamadhin Singh v, Jaditnandan Singh ( 1914) 

19 C. W. N. 54 

5. Right of ivay — 

JPermanent tenures, held under same landlord — 
One, if may acquire^ right by prescription against 
the other — Prescription by tenant in possession 
inuring to oivnePs benefit — Grant imiMed upon se^ 
verance, in cases of continuous easements — Con- 
tinuous easement, right of way when — Permanent 
adaptation of tenement — Grant inferred from long 
user alone — Easement of necessity — Gra 7 it if may 
be presumed upon severance — Suit for declaration 
of right of easeynent — All servient owners, if necessary 
parties — Cause of action, A dominant owner has 
no cause of action against servient owners who 
have neither caused obstruction nor raised any 
objection to the exercise of his right of easement. 
In a suit for a declaration of his right of way he 
is not bound to make parties any servient owners 
other than those who have so obstructed or chal- 
lenged his right. Madan Mohan Chattopadhya v. 
Ahshoy Kumar Baruri, 14 C. W, N, 15, explained. 
The enjoyment by the tenant in possession of the 
dominant tenement under a claim of right in res- 
pect of the dominant heritage may give the owner 
a prescriptive right. Quaere : Whether the holder 
of a permanent tenure can acquire by prescrip- 
tion in respect of his tenure a right of easement 
against another permanent tenure held by another 
tenant under the same landlord. Held, however, 
upon the facts proved in the case which showed 
that the tTyo- tenements had at one time belonged 
to the same person, that the Court was justified 
in presuming an implied grant, and this notwith- 
standing that the right claimed was a right of way 
along a path which was a formed road though 
neither paved nor metalled, but which otherwise 
appear to have been intended to be permanently 
attached to and for the use of the dominant 
tenement. That assuming that the path came 
into existence after the severance, the fact that 


EASEMENT— coTicZd. 

for about sixty years since, the tenant in posses- 
sion of the dominant tenement had been using 
the path was sufficient to justify the Court in 
inferring that the user had its origin in a grant, 
not as a matter of legal presumption, but as 
an inference of fact. On a severance of pro- 
perty a grant by the owner of one of the severed 
portions to the owner of the other can be pre- 
sumed, and where the easement appears to be 
one of absolute necessity, such a presumption 
legitimately arises in the case. Maban Mohan 
Chakravahty V, Sashi Bhusan Mhkerji (1915) 

19 C. W. N. 1211 

0, Easement — XJn- 

known to law — Right to use another^ s land as latrine, 
if may be acquired by prescription. Where plaintiff 
alleged that he along with the defendants erected 
latrines on land which did not belong to them 
and used them for a long series of years and thus 
acquired a right of easement : Held, that an ease- 
ment of this description was unknown to law 
and the Court will not create a new species of 
easement. Hiralal Ray Chaxtdhuri v. Loke- 
NATH Saha (1915) , . 19 C. W. N. 864 

EASEMENTS ACT (V OF 1882). 

s. 7, m. (D— 

See Waterflow I. L. R. 38 .Mad* 149 

— S. 15 — Essentials for the acquisition of 

an easement — Adverse enjoyment in assertion of 
ownership can create a right of easement. If a person 
walks along the land of another for the beneficial 
enjoyment of other land, and if the enjoyment 
of the other’s land does not amount to exclusive 
possession, there is no reason why his walking 
along the land without the permission of the true 
owner and in the assertion of a right to walk should 
not create in favour of the enjoyer a prescriptive 
right of easement, simply because, he mistakenly 
supposes that he is the owner of the land or asserts 
that his act of enjoyment is sufficient to give 
him the ownership by prescription. The mere 
claim of the higher right of ownership would not 
prevent a person from acquiring the lesser right of 
easement provided he could show that he asserted 
certain rights of enjoyment over, the land in 
question for the benefit of another land belonging 
to him. S. 15 of the Easements Act does not 
require that the title should be claimed as an 
easement, but only requires that the enjoyment 
should possess two properties, viz., (i) that it 
must be as of right without interruption and (ii) 
that it must be as an easement. The first quality 
is intended to show that enjoyment by license 
or under a contract which would not amount to a 
grant of an easement, would be ineffectual to 
create a right by prescription. The other quality 
is that the enjoyment should be as an easement, 
and not that it should be in the assertion of a claim 
of an easement. Narendra Nath Barari v. Abhoy 
Charan Chattopadhya, I, L, R^ 34 Calc. 51, referred 
to. Ghunilal Fulchand v Mangaldas Goverdhan- 
das, I, L. R, 16 Bom. 592, commented on. Konda 
V. Ram AS AMI (1912) 1. L. E. 38 Mad. 1 

g2 
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EASEMENTS ACT (V OF im)~~concU. 

SS. 59, 60 — License, — Revocation — 

Rights of transferee of 'property in respect of which 
a license has been given. Held, that the rule laid 
down by s. 59 of the Indian Easements Act, 1882, 
is not independent of that laid down by s. 60, 
and does not confer upon the transferee any 
higher rights than those possessed by the trans- 
feror. Eas Behaei Lal V. Akhai Kxtnwae 
(1914) . . . . I. L. R. 37 AU. 91 


EDITOR OF A NEWSPAPER. 

duties of — 

8ee Company. I. L. R. 38 Mad. 991. 


ElECTMENT. 


See Hineu Law — Husbani) and Wife 

L L. R. 38 Mad. 1036 

See Madras Estates Land Act (I of 
1908), s. 8 ETC. 

I. L. R. 38 Mad. 608, 843 
from ‘ ‘ old waste ’ ’ grounds — 

See Madras Estates Land Act (I of 
1908), SS. 3 (7), 153 and 157. 

I. L. R. 38 Mad. 163 

suit for — 

See Fazendari Tenure. 

I. L. R. 39 Bom. 316 

See Jurisdiction. 

I. L. R. 38 Mad. 795 

!• ■ — Non-transfer able 

holding^Transfer— Ejectment by landlord— Limi- 
tation Act {IX of 1908), s. 18* A landlord suing in 
ejectment a purchaser of a non-transferable hold- 
ing cannot succeed unless he makes out a case 
under s. 18 of the Indian Limitation Act, where 
the purchase took place more than 12 years before 
the suit. Rrobhabati Rossi v. Tiahatunnessa, 
17 0. W. N* 1088, followed, Panohkari Chat- 
ter ji V* Maharaj Bahadur Sing (1914) 

19 C. W, N. 136 

. ; — Previous suit for 

compensation for use and occupation without prayer 
for ejectment, effect of— Acquiescence— Limitation* 
That the effect of the plaintiff’s predecessor bring- 
ing a suit for comjjensation for use and occupa- 
tion without a prayer for ejectment was not a 
waiver of the right to eject and a recognition of 
the defendants as tenants. It is open to an owner 
of land first to sue a trespasser for compensation 
and then to bring a suit for ejectment to assert 
his right to the land. Raj Krishna RudrA' -y. 
Phakir Dome (1913) . * . 19 >C, w. N. 478 


ELECTION—* 

— of mahaut of temple—- 

See Hindu Law — ^Endowment. 

I. L. B. 37 AH. 2! 
EOlCTftICITY ACT {IX OF 1910), 

m/rhp A /77 ^4,519 Responsibility of licensee 

f I compensation for any damage, detrimt 


ELECTRICITY ACT (IX OF 1910) — concld. 
S. 14 — concld. 

or inconvenience caused by him or by anyone em- 
ployed by him — Damage, whether caused in the 
exercise of the powers granted to the licensee. A 
gas company laid a 3 -inch main in a street in 
Bombay. Subsequently an electric supply com- 
pany caused cables contained in troughing to 
be laid over this main in such a manner that the 
main for the distance of some 36 feet was rendered 
inaccessible for the purpose of removing the same 
except by slinging the electric company’s cables,, 
by reason of the position of the cables. It was 
found that the work of laying the cables had not 
been executed, nor must it be deemed to have 
been executed, to the reasonable satisfaction of 
the gas company. Subsequently the gas com- 
pany desired to replace their 3 -inch main with a 
4-inch main and for this purpose opened up the 
street in question, when they discovered the posi- 
tion of the cables. On account of the position 
of these cables the gas company were compelled to* 
make a diversion in the route taken by their 4 -inch 
main and claimed that the electric supply company 
should pay the cost thereof ; the latter company 
refused to do so. Held, that the damages, if 
any, suffered by the gas company were damages* 
recoverable under s. 19 of the Indian Electricity 
Act of 1910 as the damage alleged lay in the gas- 
company being deprived of access to its own pro- 
perty (the main) which was inflicted once and for 
ail when the electric supply company laid their 
cables over the main, and that it was a question 
of fact whether such damage had been committed. 
Held, further, that the gas company were not com- 
pelled to proceed under s. 14 of the Act and did 
not lose their remedies against the electric supply 
company by reason of their not having availed 
themselves of the provisions of that section- 
Qucere : whether a licensee causing only as little 
damage, detriment and inconvenience as may be is* 
liable for damages under s. 19 of the Indian Elec- 
tricity Act (IX of 1910). In re Bombay Gas 
Company, Ltd. and Bombay Electric Supply 
AND Tramways Company, Ltd. (1914) 

I. L. R. 39 Bom. 124 

EMBANKMENT ACT (BENG. H OF 1882). 

See Sale forJArrears of Revenue. 

I. L. R. 42 Calc. 765 

EMBANKMENT CHARGES. 

See Sale for Arrears of Revenue. 

I. L. R. 42 Calc. 765 

EMBARRASSMENT. 

of debtor — 

See Interest . ‘ I. L. R. 42 Calc. 65^ 
ENCROACHMENT. 

See Municipal Council. 

L*L.5R. 38 Mad. S 

See Madras District Municipalities 
Act (IV OR 1884), s. 168. 

I. L. R. 38 Mad. 455 
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mcnoACETumm—concid. 

See Public Nxjisaitce. 

I. L. R. 42 Calc. 702 

ENDORSEMENT. 

of payments by mortgagor — 

See Mortgage by Minor. ' 

I. L. R. 38 Mad. 1071 

ENDOWMENT. 

See Hindu Law — Endowment. 

ENEMY SHIP. 

See Cargo . . I. L. R. 42 Calc. 334 

ENGAGEMENTS. 

— construction of — 

See Madras Irrigation Cess Act (VII op 
1868), s. 1 I. L. R. 38 Mad. 997 

ENGHSH LAW OP WATERS. 

See Fishery . I. L. R. 42 Calc. 489 
ENJOYMENT. 

adverse — 

See Easements Act (V op 1882), s. 15. 

I. L. R. 38 Mad. 1 

EPIDEMIC DISEASES ACT (HI OF 1897). 

ss. 2, 3 — 

See Penal Code (Act XLV of 1860), 
ss. 188 AND 269. 

1. L. R. 38 Mad. 602 
EQUITABLE ASSIGNMENT. 

See Administrator-General’s Act (II 
OF 1874), ss. 28, 34 and 35. 

I. L. R. 38 Mad. 500 
EQUITIES ON PARTITION. 

See Transfer of Property Act (IV of 
1882), ss. 60 AND 91. 

I. L. R. 38 Mad. 310 
EQUITY OF REDEMPTION. 

See Mortgage I. L. R. 39 Bom. 65 
sold and pre-empteii — 

See Bundelkhand Alienation Act 
(II of 1903), s. 3. 

I. L. R. 37 An. 467 

Extinguishment — MorU 

.gagoT passing a rajinama to mortgagee for the land — 
Mortgagee executing Icahuliyat to pay Government 
^assessment. In 1876, the plaintiff mortgaged the 
land in dispute to the defendants ; and in 1879 
p)assed a rajinama relinquishing all his occupancy 
rights in the said land in favour of the defendants. 
The latter at the same time gave a complementary 
.'kabuliyat agreeing to pay Government assessment 
on the land. The plaintiff having sued to redeem 
the mortgage. Held, dismissing the suit, that the 
.rajinama and kabuliyat effectually extinguished 
45he plaintiff’s equity of redemption. Venkaji 
Harayan V. Gopal Ramchandra (1914) 

I. L. R. 39 Bom. 55 


ESTATE. 

See Madras Estates Land Act (I of 
1908) . . I. L. R. 38 Mad. 33 

ESTATES LAND ACT (MAD. I OF 1908). 

■ S. Ill et seq. — Sale of holding under — 

Suit for declaration of its invalidity — Cognisable in a 
Civil Court. A suit for a declaration that the sale 
of a holding under s. Ill et seq. of the Madras 
Estates Land Act was void in consequence of the 
landholder’s failure to supply for sale within forty- 
five days as prescribed by s. 115 of the Act is 
maintainable in a Civil Court. Gouse Mohideen 
Sahib V, Muthialu Chettiar, {1914) Mad. W. N. 55, 
followed. Dorasamy Pillai v. Muthusamy Moop- 
pan, I. L. P. 27 Mad. 94, and Zemindar of EUaya- 
puram v. Sanharappa Beddiar, I. fj. B. 27 Mad. 
483, referred to. S. 189 of the Act commented on. 
Chidambaram Pillai v. Muthammal (1914) 

1. L. R. 38 Mad. 1042 

ESTATES PARTITION ACT (BENG. V OP 1897). 

ss. 119, 88 — Suit against order of Beve- 

nue Court, when lies. On the application of defend- 
ant, a eo-sharer, for the partition of his share 
in a tauzi proceedings under the Estates Partition 
Act were taken. Throughout the proceedings 
no question was raised under s. 88 and no order 
was passed under that section. The plaintiff, 
another co -sharer, objected only to the mode in 
which the common lands were divided but never 
took the objection that more land was allotted to 
the estate under partition than that estate was 
entitled to. The plaintiff’s objection was rejected 
by all the revenue authorities up to the Board 
of Revenue and the final order for partition was 
made. The plaintiff then brought a suit for de- 
claration of title to and possession of certain land 
alleging that by reason of fraud practised by one 
of the defendants iu connection with the prepara- 
tion of the record-of-rights on which the partition 
proceedings were based, land belonging exclusively 
to him had been partitioned as joint land : Held, 
that under s. 119 of the Estates Partition Act the 
plaintiffs not being persons aggrieved by an order 
under s. 88 had no right of suit in the Civil Court. 
Fletcher, J. — That the plaintiff could not be 
allowed to recover land allotted to defendant, 
whilst retaining lands allotted to him by the same 
partition. Richardson, J. — Where there is no 
dispute as to the quantum of interest each co- 
sharer has in joint lands but the question is as to 
whether a particular piece of land is part of the 
joint lands or is the exclusive property of a co- 
sharer, the question is not one under proviso (i) 
to s. 119 of the Act. Gurbuksh Proshad Tewari 
V. Kali Pros ad Narain Singh (1914) 

19 C. W. N. 1322 

ESTOPPEL. 

See Benami transaction. 

I. L. R. 37 All. 557 

See Bombay City Land Revenue Act 
(Bom, II OF 1876), ss. 30, 35, 39, 40. 

I. L. R» 39 Bom. 664 
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ESTOPPEL — cmicld. 

See Limitation I. L. R. 38 Mad. 374 

See Teade maek. 

I. L, R. 42 Calc. 262 

ESTOPPEL BY CONDUCT, 

after attaining majority— 

See Company . I. L. R. 39 Bom. 331 

EVIDENCE. 

See Ceiminal Case. 

L L. R. 42 Calc. 374 

See Ceiminal Peoceduee Code, s. 107 

I. L. R. 37 AH. 33 

See Ceiminal Peoceduee Code, ss. 107 

and 117 . I. L. R. 37 All. 30 

See Dispute conceening Land. 

I, L. R. 42 Calc. 381 

See Evidence Act (I of 1872). 

See Exteinsic Evidence. 

See Hindu Law — Religious Endow- 
ment . . I. L. R. 42 Calc. 636 

See Pee-emption I. L. R. 37 AIL 524 

See Public Peoseoutoe, duty op. 

L L. R. 42 Calc. 422 

See Receipt . I. L. R. 42 Calc. 546 

additional, on app^ — 

See Civil Peoceduee Code (Act V of 
1908), 0. XLI, E. 27. 

L L. R. 38 Mad. 414 

nature of — 

iSee Limitation Act (XV or 1877), Sch. 
n, Aet. 91 . I. L. R. 38 Mad. 321. 

of intention — 

See Hiigou Law— Alienation. 

I. L. R. 37 AU. 369 

where witness not sworn — 

See Oaths Act (III of 1873), ss. 5, 13. 

I. L. R. 38 Mad. 550 

1, — ' Admissibility of 

evidence — Birth’day hoolcs, entries in, if admissible 
to prove age — Husband' s evidence a<9 to wife's age, 
admissibility and value of — Affidavit by husband, 
before question litigated, as to wife's age how far 
admissible. Where the evidence showed a practice 
to make entries of dates of births in books kept 
for the purpose of obtaining the opinion of astrolo- 
gers as to good or ill fortune : Held that under 
the Straits Settlements Ordinance No. 3 of 1893, 
the provisions of which in this respect are identical 
i^ith those of the Indian Evidence Act, the birth- : 
day books were admissible to prove the dates of 
birth if the parol evidence concerning them were 
accepted. A husband’s evidence as to his wife’s 
age, which was obviously in the nature of hear- 
say, being admissible for what it was worth, an 
affidavit sworn by him on a previous date which 


EVIDENCE— concZc?. 

showed that he had sworn to the same date before 
the question arose was for that purpose admissible 
in evidence. Chuah hooi Gnoh Neoh v. Khaiv 
Sim Bee (1915) . . 19 C. W. N, 787 

2. Disbelief of great- 

er part of the evidence of the prosecution witnesses — 
Conviction on the residue — Propriety of the convic- 
tion — Practice. When the prosecution witnesses 
are found to be untruthful as to the greater 
part of their evidence, it would be dangerous to 
convict the accused on the residue without corro- 
boration. Haei Keishna V. Empeeoe (1914) 

I. L. R. 42 Calc, 78A 

3. Evidence taken 

by a Court without jurisdiction — Effect of consent to 
treat it as evidence, if relevant. Consent or want of 
objection to the reception of evidence which is 
irrelevant cannot make the evidence relevant, buh 

[ consent or want of objection to the wrong manner 
I in which relevant evidence should be brought on 
1 record of the suit disentitles parties from objecting 
I to such evidence in a Court of Appeal. Miller v.. 
j Madho Dass, 1. L. R. 19 All. 76, 92, followed. 
The fact that it was evidence taken previously by 
a Court which was held to have had no jurisdiction 
to try the case and take the evidence and that it 
was consented to be treated as evidence does 
not affect the validity of the consent. Qutere .** 
Whether in a case falling under s. 33 of the Evi- 
dence Act, evidence recorded by a Court can be- 
regarded as not given in a judicial proceeding om 
the mere ground that the decree of the Court was^ 
subsequently set aside for defiect of jurisdiction. 
Sei Rajah Peahasaeayanim Gaeu v. Venkata 
Rao(1912). . . I. L. R. 38 Mad. 161F 

EVIDENCE ACT (I OF 1872). 

ss. 9, 11 — Omission of entry of payment 

in account book, if relevant. The absence of an 
entry of payment in an account book is a relevant 
fact not under s. 34 but under ss. 9 and 11 of the 
Indian Evidence Act. Gangaeam Agaewalla v. 
Lachlram Kishen DyAl(1914) 19 C. W. N. 611 

SS. 10, 14, 15, 54, 135, 143, 154— 

See Chaege . I. L. It. 42 Calc. 967 

S. 13 — Evidence— Admissibility of do- 
cument affecting the right of a person, who is no party 
to it, against such person. The plaintiff sued for a 
five annas share in the maliki right in a certain 
land. His case was that his mother’s father 
owned a ten annas share, half of which he gave to 
the plaintiff and the other haH to the plh^intiff’s 
mother. The contesting defendant who was the 
brother of the plaintiff’s grandfather contended 
that he and his brother owned the ten annas in 
equal shares and the effect of the gift to the plaint- 
iff was to convey only two annas and a half, 
although it purported to convey more. The lower 
Appellate Court gave effect to this contention 
relying on two documents, one executed by tho 
plaintiff’s mother, acting through his father in 
favour of the contesting defendant in which it wasi 
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EVIDENCE ACT (I OF W2)—contd. 

. 23 — concld. 

recited that the gift of ten annas by the plaintiff’s 
grandfather was a mistake and that he was entitled 
to deal, and intended to deal, with five annas 
only and the other a paMa executed by the plaintiff’s 
mother and father in which they stated that a five 
annas share in the property belonged to the con- 
testing defendant. Heldy that, both the docu- 
ments were inadmissible in evidence against the 
plaintiff who was a stranger to them. That the 
ruling as to the admissibility of the documents in 
Dwarka Nath v. Mukundalaly 5 C. L. J. 55, is 
obiter. Abdul Ali v. Syed Rejan Ali (1913) 

19 C. W. N. 468 

s* 30 — 

See Ceiminal Procedube Code (Act V 
OF 1898), ss. 235 and 342. 

I. L. R. 38 Mad. 302. 

^ Evidence — Confession — 

Admissibility of, in evidence against co-accused — 
J oint trial. One out of several accused persons who 
were being tried jointly for an offence under s. 193 
of the Indian Penal Code pleaded guilty and made 
a statement implicating himself and other accused. 
The Magistrate, however, did not convict him 
merely upon his plea of guilty, but upon the 
evidence and upon the statement made by him. 
The Magistrate also took the confession of this 
accused into consideration as against the others. 
Held, that the course taken by the Magistrate was 
not only admissible, but that in the circumstances 
of the case the Magistrate would not have exer- 
cised a sound discretion in convicting the confess- 
ing accused at once on the strength of his own 
statement alone. Emperor v. Dip Narain (1915) 
I. L. R. 37 AU. 247 
■ S. 32 — Statement of relationship by de- 

ceased person, admissibility of. The plaintiff 
brought a suit on two hand-notes executed by 
the defendant. The defence was that the de- 
fendant was a minor when he took the loans. 
Besides adducing oral evidence as to the age of the 
defendant, the plaintiff put in the record of a case 
under Act VIII of 1890, which contained a peti- 
tion by the defendant’s aunt, since deceased, for 
her appointment as guardian of the defendant. 
This petition contained a statement by the aunt 
as to the date of the defendant’s birth. The lower 
Appellate Court held that this statement was ad- 
missible in evidence. The High Court in appeal 
reversed the decision. Held (on review of judg- 
ment), that the statement was admissible in evi- 
dence under s. 32, cl. (5) of the Evidence Act. 
Ram Chandra Dutt v. Jogeswar Narain Deo, 
/, L. R. 20 Calc. 758, followed. Ram Kishobe 
Sadkhan V. Manindba Mohan Ray (1915) 

19 C. W. N. 640 

s. 32 (5) and (5)— 

See Hindu Law — Minor. 

I. L. R. 38 Mad. 166 

S. 32, cl, (d) — Evidence — Pedigree. A 

document, ancient and genuine, purporting to be 


EVIDENCE ACT (I OF 1872) -^contd. 

• S. 32 — concld. 

a family pedigree, was produced in evidence in a 
mutation case by one Jiraj. The record was 
brought before the civil Court in a suit in which 
the plaintiff’s relationship to one Hulas, the last 
male owner of certain property, was in question. 
Jiraj stated that he had received the pedigree from 
his grandfather. It was not proved who had pre- 
pared the pedigree. Held, that it was not neces- 
sary to show who had made the statements men- 
tioned in the pedigree and that it was admissible 
in evidence under s. 32, cl. (d), of the Evidence Act. 
Jahangir v. Sheoraj Singh (1915) 

I. L. R. 37 All. 600 

ss. 35 and 82 — 

See Hindu Law — Minor. 

I. L. R. 38 Mad. 166 

— - ss. 35 and 83 — Chitta prepared by 

Government for resuming surplus lands acquired for 
roadway, if public document — Admissibility as 
private document. Where it was argued than 
chittas prepared by Government for the purpose 
of resuming surplus lands acquired for the purpose 
of a roadway in the possession of persons without 
title were not admissible in evidence as public 
documents. Held, that the chittas were admissible 
as part and as explanatory of the resumption pro- 
ceedings which were regularly taken, and together 
with the petition upon which the proceedings were 
initiated, the reports of the Collector and the 
orders of the Board of Revenue furnislied valuable 
evidence that Government recognised the right 
of one of the parties to hold the land described 
in the chittas as rent-free. Ram Chandra Sao v. 
Bunseedhur Naih, 1. L. R. 9 Calc. 7'4i,’referred to. 
Entries in a public register kept in the Survey. 
Office for the public benefit and under the sanction 
of official duty are relevant under s. 35 of the 
Evidence Act, irrespective of whether the clerk 
who actually wrote the entries had any personal 
knowledge or whether the register was a copy of a 
previous register which had become untidy, 
Graham v. Phanindba Nath Mitra (1915) 

19 C. W. N. 1038 

s. 52—* 

See Specific Relief Act (I of 1877) 

s. 39 . . I. L. R. 39 Bom. 149 

ss. 54, 165— 

See Practice . I. L. R. 39 Bom. 326 

ss, 74, 66 — Order of Probate Court 

granting letters of administration with copy of will 
annexed, if pvMic document — Certified copy, if 
admissible — Admission as secondary evidence, though 
no steps taken to call for production of original. 
The certified copy of an order of the Probate 
Court to the effect that letters of administration 
be granted to the person named with a copy of the 
‘will annexed of the deceased testator is admis- 
sible, the latter being a public document within 
the meaning of s. 74 of the Indian Evidence Act 
Where it appeared that the original letters were in 
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EVIDENCE ACT (I OF 1872) — contd. 

74 — condd. 

the possession of parties interested in opposing 
the plaintiff’s claim, but the plaintiff id not 
take steps to call upon them to produce them : 
Held, that there being no question of the genuine- 
ness of the document, these steps should have 
been waived by the Court and the document 
admitted in evidence under s. 66 of the Evidence 
Act. Das v. Hem Nath Sabma (1915) 

19 C. W. N. 1068 

s. 92— 

8ee Receipt . I. L. R. 42 Calc. 646 

Registered sale-deed — 

Price specified in the sale-deed — Recital as to 
amount of price, essential term of contract of sale — 
Oral agreement as to higher price in discharge of a 
mortgage — Evidence inadmissible. The amount of 
the price agreed to be paid is an essential term 
of a contract of sale ; and consequently no evi- 
dence of an oral agreement at variance with 
the provisions of a registered sale-deed as to the 
amount of the price fixed for the sale is admissible 
under s. 92 of the Indian Evidence Act. Cowasji 
Ruttonji Limhoowalla v. Burjoji Rustomji Limboo- 
walla, I. L, R. 12 Bom. 3B5, followed. Vasudeva 
V. Narasamma, I. L. R. 5 Mad. 6, Kumar a v. 
Srinivasa, I. L. R. 11 Mad. 213, Hukumchand v. 
Hiralal, I. L. R. 3 Bom. 159, and Gopal Singh y. 
Laloo Ball, 10 C. L. J. 21, explained. Ram Bahsh 
V. Burjan, 1. L. R. 9 All. 392, Indarjit v. Lai 
Chand, I. L. R. 18 All. 168, Balkishen Das v. 
Legge, I. L. R. 22 All. 149, Selamba Goundan v. 
PaLani Goundan, {1913) Mad. W. N. 650, and Probat 
Chandra Gangapadhya v. Chirag Ali, I. L. R. 33 
Calc. 607, referred to. Adityam Iyer v. Rama 
•Krishna Iyer (1913) . I. L. R. 38 Ittad. 514 

s. 92, provs. 1 and 3 — 

; Sale-deed — Property, 

vesting of— Oral emdence contrary to its tenor, 
admissibility of — Document operative at once — 
Evidence as to vesting of property at a future time, 
inadmissible — Rule of English Law, different. 
An executant of an instrument (which was not a 
sham transaction but intended to operate at oiice), 
cannot be permitted to set up or prove that the 
instrument, which according to its tenor vested 
the property in the grantee at once, was in reality 
intended to vest it only at a future time or after 
■ the death of the executant. S. 92, proviso 1, of 
the Indian Evidence Act, has no appKcation to a 
case where the 'instrument represents what the 
parties intended to put down in writing, though 
it might not be in accordance with what they in- 
tended to do and with the legal effect that they 
secretly wanted to bring about but which for 
some reason they did not want to put in writing. 
The rule of English Courts of Equity permitting 
evidence to be given to show that a document 
was intended to operate in a manner different 
from the plaint and apparent meaning of its 
language cannot be followed in India, as it is con- 
trary to the provisions of s. 92 of the Indian Evi- 


EVIDENCE ACT (I OP 1872) — cont'd. 

s. 92 — contd. 

dence Act. BalJcishen Das v. Legge, I. L. R. 22 
All. 149, Achutaramaraju v. Subbaraju, I. L. R. 
25 Mad. 7, Dattoo v. Ramachandra, I. L. R. SO 
Bom. 129, and Challa V enkatta Reddy y. Devabhakt- 
uni Mruthunjayadu, {1912) Mad. W. N. 164, fol- 
lowed. Jibun Nissa v. Asgar Ali, I. L. R. 17 Calc. 
937, referred to. Chaudhri Mehdi Hasan v. Mu- 
hammad Bassan, I. L. R. 28 All. 439, Ramalinga 
Mudali Y. Ayyadorai Nainar, I. L. R. 28 Mad. 124, 
and Amirthathammal v. Periasami Pillai, I. L. R. 
32 Mad. 325, distinguished. Mottayappan v. 
Pa^^ani Goundan (1913) . I, L. R. 38 Mad. 226 

s. 92 and prov. 2 — 

— Suit on promissory 

note — Plea of an oral agreement purporting to 
vary note — Admission in pleadings — Admission sub- 
ject to condition — Absence of substantive proof of 
oral agreement — Onus of proof. Although there 
are cases where it is allowable to urge an oral 
agreement which would have the effect of leaving 
matters otherwise than if they had depended on 
the written agreement alone, the oral agreement 
must be clearly proved, and the onus of doing so 
is on him who sets it up. In a suit on a promissory 
note dated 23rd December 1907, executed by the 
defendant (appellant) and a firm of H. C. and 
payable on demand, the defendant pleaded that 
by an oral agreement between the parties his liabili- 
ty on the note was to cease on 30th January 1908, 
a simple acknowledgment by H. C. being then 
substituted for the note. The plaintiff stated in 
'his plaint that the defendant’s liability was only 
to come to an end at the date named provided he 
had then received full security for advances he 
had made to H. C, which were only partially se- 
cured. The parties went to trial and were allow- 
ed to give evidence, on which the Trial Judge in 
the High Court taking it as admitted that the 
defendant’s Liability ceased on 30th January 1908, 
and not accepting as proved the allegation of the 
plaintiff as to further security, decided in favour 
of the defendant, and dismissed the suit. The 
Appellate Court reversed that decision holding that 
evidence of the oral agreement was inadmissible 
under s. 92 of the Evidence Act (I of 1872). Held, 
by the Judicial Committee, that a mere amendment 
of the pleadings would have brought the defen- 
dant’s contention within proviso (2) of s. 92, as 
being an oral agreement as to which the promissory 
note was silent, and which was not inconsistent 
with its terms. In that view their Lordships were 
of opinion that it would not be satisfactory to de- 
cide against the defendant without considering 
the evidence, and they held that the ^failure of the 
plaintiff to prove his version of the transaction did 
not necessarily (as held by the Trial Judge) imply 
that the defendant’s case was thereupon estab- 
lished. The agreement alleged by the defendant 
must be substantively proved, and that had not 
been done. It was permissible for a tribunal to 
accept part, and reject the rest of a witness’s 
testimony ; but an admission in pleading cannot 
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EVIDENCE ACT (I OF 1872)— conM. 

S. 92 — conoid. 

be so treated, and if it be made subject to a con- 
dition it must either be accepted with the con- 
dition, attached, or not accepted at ail. An ad- 
mission, therefore, that the note was to be held as 
satisfied on 30th January 1908 by a new debt on 
the part of H. C., provided that full security 
was found for the whole debt by that date, could 
not be treated as an admission that in any case 
the promissory note was to be held as satisfied by 
30th January. Motabhoy Mulla Essabeoy v. 
Mulji Habib as (1915) . I. L. R. 39 Bom. 899 

ss. 106 and 114, ill. (g ) — 

8 ee Made AS Regulation (XXV of 1802), 

s. 4 . . I. L. R. 38 Mad. 620 

— s. 116— 

See Benami Teansaction. 

I. L. R. 37 AU. 557 

— s. 117— 

See Teabe-maek. 

I. L. R. 42 Calc. 262 

ss. 143, 154:— 

See Ceoss-Examination. 

I. L. R, 42 Calc. 957 

s. 146— 

See Hinbu Law — Aboption. 

1. li. R. 39 Bom. 441 

See Hinbu Law — Minok. 

I. L. R. 38 Mad. 166 

; — ; SS. 146, 33 — Depositions of witnesses in 

*a criminal trial, use of, in supporting or contradict- 
ing them in a subsequent civil suit — Irregularity 
in procedure. In the absence of proof of circum- 
stances^ specified in s. 33 of the Evidence Act the 
irnporting in bulk in a civil suit of depositions of 
witnesses recorded in a criminal trial was a serious 
irregularity. The depositions could not in such 
circumstances be used even to support the evidence 
the witnesses gave in the civil suit. Where they 
were used to contradict the witnesses, but without 
giving them opportunity to tender their explan- 
ation or to clear up the particular points of am- 
biguity or dispute : Held, that the procedure was 
•contrary tb general principles and to the specific 
provisions of s. 145 of the Evidence Act. Valubai 
V- Govind Kashinatji, I. L. D. 24 Bom. 218, 221, 
■approved. Bal Gangabhae Tilak v. Seriniwas 
Panbit (1915) . . . 19 C. W. N. 729 

— s. 157— 

See Ceiminal Peocebuee Cobe (Act V 
OF 1898), S. 162. 

I. L. R. 39 Bom. 58 

s. 167 — Application, in second appeal, 

when finding of fact arrived at, in part, on inadmis- 
sible evidence. Where in a suit on a bond, plaintiff 
sought to save the bar of limitation by proving 
payment of interest by the defendant at Earidpur 


EVIDENCE ACT (I OF m%)—concld. 
S. 167 — concld. 

on a date on which the defendant averred he 
was at Pegu, and which plea the latter sought to 
establish by producing a certificate which he 
swore he had received from the hands of the. mana- 
ger of the Pegu Club ; and the District Judge 
found first that the plaintiff’s evidence in support 
of his case was “ discrepant ” and “ not satisfac- 
tory ” and went on to hold that there was suffi- 
cient proof of the certificate, — and in this view 
dismissed the suit. Held, that the certificate be- 
ing inadmissible in evidence and it being impos- 
sible for the High Court to say how far the lower 
Appellate Court was influenced in its decision by 
it there ought to be a retrial. Gomez v. Iboo 
Mian (1914) , . . 19 C. W. N. 1148 

EXCHANGE OF LANDS. 

See Teansfee of Peopeety Act (IV of 
1882), ss. 118, 119, 120, 54 anb 55, 

CL. 6 {b) . I. L. R. 38 Mad. 519 

EXCISE INSPECTOR. 

See Penal Cobb Act (XLV of 1860), 
ss. 332, 323 . I. L. R. 37 AU. 353 

EXCLUSION OF FEMALES. 

See Hinbu Law — Inheeitance. 

I. L. R. 42 Calc. 1179 

EXECUTANT. 

personal liability of — 

See Negotiable Insteuments Act 
(XVI OF 1881), s. 28. 

I. L. R. 38 Mad. 482 

EXECUTION. 

See Execution of Deceee. 

See Execution, Stay of. 

Civil Procedure Code 

{Act V of 1908), s. 141, 0. 11, r. 2 — Non-appli- 
cability of, to execution applications — consolidating 
statute, construction of. The dismissal of a suit 
on the ground that no suit would lie to recover 
mesne profits subsequent to the date of a previous 
decree which awarded subsequent mesne profits 
is no bar to a claim thereto in execution of that 
decree. The fact that a decree-holder made a 
previous application for execution to recover 
mesne profits only for three years subsequent to 
the plaint and not for a farther period also is not 
a bar under 0. II, r. 2, Civil Procedure Code, 
or s. 141, Civil Procedure Code, as now enacted, 
to another execution application for recovery of 
mesne profits for the further period. Thalur 
Prasad v. Pahir-ullah, I. L. R. 17 All. 106, s.c. 
22 I. A. 44, followed. Safdar AU v. Kishen Lai, 
12 G. L. J. 6, not followed. There is nothing in 
the Code of Civil Procedure to prevent a decree- 
holder from presenting successive applications for 
realising different portions of his decree. When 
the words of a consolidating statute are clear their 
effect cannot be cut down by a comparison with 
the language of earlier statutes. S. 141, Civil 
Procedure Code, is intended to apply to proceed- 
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EXECUTION— cowcR 

ings in Civil Courts such as probate, etc, Bala- 
SUBEAHMANYA ChBTTI V. SWABNAMMAL (1913) 

I. L. R. 38 Mad. 199 
EXECUTION APPLICATION. 

Bee Execution, 

I. L. R. 38 Mad. 199 
EXECUTION OF DECREE. 

Bee Agra Tenancy Act (II of 1901), 
s. 20, CL. (2) . I. L. R. 37 AU. 278 
See Assignee of a money-decree. 

I. L. R. 38 Mad. 36 

Bee Civil Procedure Code (1882). 

I. L. R. 37 AU. 542 
See Civil Procedure Code (Act V of 
1908), s. 48 I. L. R. 39 Bom. 256 

See Civil Procedure Code (1908) ss, 
68 AND 70, SCH. III. 

I. L. R. 37 AU. 334 

Bee Civil Procedure Code (1908), s. 
73; 0. XXXVin, rr. 5, 8 and 10; 
0. XXI, RR. 52 AND 63. 

I. L. R. 37 AU. 575 

See Civil Procedure Code (1908), 0. 

XXI, R. 89 . I. L, R. 37 AU. 591 

See Civil Procedure Code (Act V of 
1908), 0. XXIII, R. 3. 

I. L. R. 38 Mad. 959 
See Civil Procedure Code (1908), 
0. XLV, R. 15. 

I. L. R. 37 AU. 567 
See Civil Procedure Code (1908), 
O. XLV, rb. 15 ASD 16. 

1. L. R. 38 Mad. 832 
See Decree . I. L. R. 39 Bom. 80 
See Hindu Law — Joint Family. 

I. L. R. 37 AU. 214 

See Hindu Law — Succession. 

I. L. R. 37 AU. 545 
See Limitation Act (XV of 1877), Sen. 

II, Art. 179 I. L. R. 39 ^Bom. 20 
See Malabar Tenants’ Improvements 
Act (Mad. I of 1900), ss. 3 and '5. 

I. L. R. 38 Mad. 954 

See Res Judicata. 

I. L. R. 37 AU. 589 

See Transfer of Property Act (IV of 
1882), s. 89 I. L. R. 37 AU. 414 
See Transfer of Property Act (IV of 
1882), s. 99 . I. L. R, 37 All. 165 

appUcation for — 

See Execution Proceedings. 

I. L. R. 37 AU. 518 

Baroda-Court decree — 

See Decree . 1. L. R. 39 Bom. 34 


EXECUTION OP DECREE— 

deed of conveyance, obtained in — 

See Civil Procedure Code (Act V or 
1908), 0. II, R. 2. 

I. L. R. 38 Mad. 69S 

1, Shebait — Claim 

preferred by successor in office of judgment -debtor 
{adverse to Ms own interests) as the legal represen- 
tative — Order made, whether under scope of Civil 
Procedure Code {Act V of i908), $, 47, or 0. XXI 
rr, 68, 60 — Appeal therefrom, competency of — Civil 
Procedure Code {Act V of 1908), s. 2, sub-s. [2), 
ss. 96, 104 ; 0. XLIII, r, 1. Where X in execu- 
tion of a decree for money against Y as shebait 
of a deity attached and proceeded to sell properties- 
of which Y or his successor in office had alleged 
that he was in possession, not as shebait of the 
deity, bnt in his own right : Held, that the case 
did not fall within the scope of s. 47 of the Civil 
Procedure Code of 1908 as Y in his character 
of shebait, the only character in which he was a 
party to the suit, could not rightly be deemed the 
same person in his character as a private individuaL 
Kartick Chandra Chose v. Ashutosh Dhara, I, L. B, 
39 Calc, 298, followed. That the order of the origi- 
nal Court must be taken to have been made under 
r. 60 of 0. XXI, which recognised a broad distinc- 
tion between the representative character and 
the personal character of the same individual ; 
and that, in consequence, the appeal to the Sub- 
ordinate Judge was incompetent. Punchanun v. 
Babia Bibi, I, L, B. 17 Calc, 711, distinguished and 
explained. Per Mookerjee J, When X in 
execution of a decree for money against Y seeks to 
proceed against Z as the legal representative of Y 
who is liable only to the extent of the assets of 
Y in his hands, and a question arises whether a 
particular property does, or does not, constitute^ 
such assets, it must be determined by the exe- 
cution Court under s. 47 of the Code. Per Beach- 
croft J. If the claim of the Objector is really in 
his own interests as representative of the judgment - 
debtor, the case will come under s. 244 {of the Code 
of 1882) ; if the claim is adverse to his interest 
as representative, it will not. Upendra Nath 
Kalamuri V. Kusum Kumari Dasi (1914) 

I. L. R. 42 Calc. 449 

2. Attachment of 

undivided share in house — Conditional decree for 
partition pending attachmenU-Purchase of judg^ 
ment-debtoPs share by decree-holder not entitled to 
benefit of decree for partition. A decree-holder 
attached in execution of his decree his judgment- 
debtor’s undivided share in a house. Pending the 
attachment the judgment-debtor sued for partition 
of the house and obtained a decree for separate 
possession of her share conditional on payment 
of Rs. 237 into Court. The decree-holder then 
brought to sale the share allotted to his judgment- 
debtor, and, having paid into Court the Rs. 237' 
which the judgment-debtor had omitted to pay,, 
asked for delivery of possession of the specific 
share purchased. Held, that, whether or not the 
decree-holder might ultimately be entitled to the 
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EXECUTION OE EECREE — co%cld. 
full benefit of the decree for partition in favour 
of his judgment-debtor on payment of the sum of 
Rs. 237, all he acquired by his purchase was a 
right to be put into possession of the undivided 
share to which his judgment-debtor was entitled. 
Ram Dulabi v. Balak Rani (1914) 

I. L. R. All. 120 

3. Construction of 

decree — Decree for maintenance based on an, arbi- 
tration award. A decree was passed by the High 
Court in a second appeal from the decree of a Court 
of Revenue in terms of an arbitration award to 
the following effect. Possession of the land claimed 
was to be given to the plaintiffs, who were to pay 
to the defendant half-yearly a maintenance allow- 
ance, partly in grain and partly in cash. It was 
provided further that if the maintenance allow- 
ance was not paid, the defendant should enforce 
payment by taking proceedings in a competent 
Court. Held, on a construction of the decree, that 
it was not merely declaratory of the defendant’s 
•right to receive maintenance and could be exe- 
cuted by a Court of Revenue, but that the defen- 
dant should bring a regular suit in a Civil Court 
to enforce her right to maintenance. Antjpa 
Kunwar V. Achhaibae Singh (1914) 

I. L. R. 37 AH. 97 

4. — — - — — Limitation — LU 

miiation Act {IX of 1908), Art. 182, ScJi. I — 
Aj)pUcaiion in accordance with law — Civii Proce- 
dure Code {1908), 0. XXI, r. 12. The failure 
of a decree-holder to annex to an application for 
attachment of immovable property in execution 
of a decree an inventory of the property to be 
attached with a reasonably accurate description 
of the same, as required by 0. XXI, r. 12, of the 
Civil Procedure Code, is not an application in 
accordance with law within the meaning of Art. 
182 of the first schedule to the Indian Limitation 
Act of 1908. Hira Lai v. Dulari Kuar, All. Weekly 
Notes {1903), 3, Mangal Sen v. Baldeo Prasad, 
All. Weekly Notes {1892), 70, followed. Abdul 
Rafi Khan v. Maula Baksh (1915) 

I. Ii. R. 37 All. 527 

5. Plea of adjust- 

ment — Previous adjudication. Upon an application 
being made for the execution of a decree, a com- 
promise was entered into between the decree-holder 
and the respondents by which the latter were 
exempted from liability for costs. The assignee 
of the"' decree-holder applied for execution against 
the respondents. The respondents objected and 
their objections were upheld by the High Court. 
Notwithstanding this the decree was again put 
into execution against the respondents who again 
objected but allowed their objection to be dis- 
missed for default. Held, that the dismissal of 
the objection for default must be taken to be ad- 
judication that the decree had not been adjusted, 
and that the later decision neutralised the earlier 
one and the respondents were consequently liable 
for the balance of the decretal amount. Uambae 
Singh v. Munawae Ali Khan (1915) 

I. L. R. 37 AU. 531 


r EXECUTION PROCEEDINOS. 

Application for execu- 
tion was struck off and file sent to record room — 
Second application for revival of the first — Limit- 
ation. An application for execution was made on 
the 1st of December, 1908, for sale of certain 
property. The case was sent to the Collector for 
execution. The Collector discovered that part of 
the property sought to be sold belonged to persons, 
other than the judgment-debtor and he sent the 
case back to the Subordinate Judge for orders.. 
The Subordinate Judge called upon the pleader 
for the decree -holders to make a statement. No' 
statement having been made the application was 
struck off and the file was sent to the record-room.. 
The present application for execution was made- 
on the 20th of December, 1913. He/if, that it was;^ 
an application to revive the execution proceedings- 
which had been suspended and not dismissed, and 
that it was therefore not barred by limitation. 
Yakub Ali v. Durga Prasad (1915) 

I. L. R. 37 AU. 618: 

EXECUTION SALE. 

See Civil Procedure Code (Act V of 
1908), ss. 47 AND 50. 

I. L. R. 38 Mad. 1078 

See Limitation Act (IX of 1908), s. 22. 

I. L ,R. 38 Mad. 837 

EXECUTION, STAY OP. 

— Order of, by Appellate 

Court — No communication to lower Court, ejfecP 
of — When order takes effect. An order of an Appel- 
late Court staying further proceedings in the- 
lower Court, such as holding a sale, etc., takes* 
effect from the time it is pronounced and not 
from the time it is officially communicated to the- 
lower Court and a sale held contrary to such an 
order whether with or without knowledge of it is; 
liable to be set aside as having been held without 
jurisdiction. Per Spencer, J. — The lower Court 
should have postponed the sale when having itself 
had no official information of the order of the Ap- 
pellate Court it was moved by the party on the* 
ground of such an order. Per Sadasiva Axyar,, 
J . — The sale under such circumstances is soi 
gravely irregular that it must be set aside even 
without proof of injury. Muihukumarasamv 
RowtJher Minda Nayinar v. Kuppusami Aiyangar,. 
I. L. R. 33 Mad. 74, dissented from by Sadasiva 
Ayyab, J., and distinguished by Spencer, J. 
Hem Chandra Ear v. Mathura Santhal, 16 C. W. 
N. 1031, and Sati Nath Sikdar v. Ratanmani Nas- 
ker, IS C. L. J. 335, followed, Ramanathan v. 
Arunachellam (1913) , I. L. R. 38 Mad. 766* 

EXECUTOR. 

assent of — 

See Succession Act (X of 1865), s. 187. 

1. L. R. 38 Mad. 474. 

conveyance by — 

See Vendor and Purchaser. 

I* L. R. 42 Calc. 58 
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EXECUTOR— CO ncZc?. 

liability of — 

See INCOME Tax I. L. R. 42 Calc. 151 

not brought on the record— 

See Limitation Act (IX of 1908), Sen. 
I, Arts. 164: and 181 

I. L. R. 38 Mad. 442 

EX PARTE DECREE. 

See Civil Procedure Code (1908), 

0. IX, R. 13 . I. L. R. 37 AU. 208 

See Limitation Act (IX of 1908), Sen. 

1, Art. 164 and 181. 

I. L. R. 38 Mad. 442 

’See Res Judicata. 

I. L. R. 37 AU. 484 
See Summons . I. L. R. 42 Calc. 67 


EXPLOSIVE SUBSTANCE. 

The term “ explosive 

substance ” as used in s. 4 (6) of Act VI of 1908 
includes any part of an apparatus, machine, or 
implement intended to be used or adapted for 
causing or aiding in causing any explosive sub- 
stance, and “ by means thereof ” does not mean 
by means thereof alone. M. v. Charles, 17 Cox. 
499, referred to. Amrita Lal Hazra v. Emperor 
(1915) . . . I. L. R. 42 Calc. 967 

EXPLOSIVE SUBSTANCES ACT (VI OP 1908) 

s. 4 (b)— 

See Charge . I. L. R. 42 Calc. 957 
EXPORTATION. 

See Trading with the Enemy. 

I. L. R. 42 Calc. 1094 

EXPROPRIETARY TENANT. 

See Adverse Possession. 

I. L. R. 37 AU. 22 

EXTRADITION ACT (XV OP 1903). 

ss. 7, 16— 

See Extradition Warrant. 

I. L. R. 42 Calc. 793 


EXTRADITION WARRANT. 

by Resident in Nepal— 

See Revision . . I. L. R. 42 Calc. 793 

EXTRINSIC EVIDENCE. 

admissibility of — 

See Hindu Law — Adoption, 

H-raro™. 1 1- 


— — suit by an, for reimbursement — 

See Limitation Act (XV of 1877), Sch. 

II, Art. 120 . I. L. R. 38 Mad. 260 

eye-witnesses. 


^ee Public Prosecutor, duty of. 

I. L. R. 42 Calc. 422 


F 


FALSE COMPLAINT. 

See Criminal Procedure Code (Act V 
OF 1898), s, 195. 

I. L. B. 38 Mad. 1044 

See False and Vexatious Complaint. 

FALSE AND VEXATIOUS COMPLAINT. 

See Criminal Procedure Code (Act V 
OF 1898), ss. 250 and 423. 

I. L. R. 38 Mad. 1091 

FAMILY SETTLEMENT. 

See Contract I, L, R. 38 Mad. 788 

FATHER. 

See Hindu Law — Mortgage. 

I. L. R. 42 Calc. 1068 

contract to seU by — 

See Hindu Law— -Alienation. 

I. L. R. 38 Mad. 1187 

FAZENDARI TENURE. 

_ Sub-lease by a 

Fazendar. The plaintiff, claiming under the ori- 
ginal Fazendar, sublet certain land to the defend- 
ant’s predecessor. The agreement, after reciting 
(inter alia) that the sub-tenant took the land 
on Fazendari tenure, continued : — ** I shaU live 
there till the Wadi remains in your possession. 
If the Wadi ceases to be in your possession, and 
if the land be rec[uired, you are to pay me the 
valuation of the said house whatever the same 
may come to : ” Held, on the facts, that, on the 
true construction of the lease, the plaintiff was 
not entitled to eject the defendants. The mean- 
ing of the word ‘ Fazendari,’ when it occurs in a 
written document embodying the contract be- 
tween the parties, considered, and the remarks of 
Farran J. in Parmanandas Jivandas v. ArdesMr 
Framji, I. L. P. 39 Bom. 320 note, approve<?. 
Yeshwant Vishnu v. Heshavrao Bhaiji (1914) 
I* L. R. 39 Bom. 316 

FEMALES. 

exclusion of — 

, See Darbhanga Raj. 

1 . L. R. 42 Calc. 682 

FINDING OF FACT. 

See Appellate Court. 

I. L. R. 39 Bom. 386 

See Pre-emption. 

I. L. R. 37 AU. 524 
See Remand . I. L. R. 42 Calc. 888 
See Specific Relief Act (I of 1877), 
s. 39 . . 1 . L. R. 39 Bom. 149 

FIRE-ARMS. 

parts of — 

See Misjoinder of Charges. 

1 . L. R. 42 Calc. 1153 
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FIRST CHARGE. 

See Rates and Taxes. 

I. L. R. 42 Calc, 625 

FISHERY. 

of f allcar or 

fishery in tidal navigable river in Bengal — River 
forming new channel not gradually but suddenly 
—Right of grantee of jalkar to follow the river where 
the subjacent soil does not belong to his grantor^ the 
Crown, hut to a riparian proprietor — Grant of 
rights by the Grown — Proof of title when no actual 
grant is in existence — Jalkar in existence from before 
the permanent settlement — English law of waters— 
Alluvion — Regulation XI of 1825. The appel- 
lants claimed as proprietors of a several jalkar 
or fishery in certain tidal navigable waters in 
Eastern Bengal a decree for possession of an 
exclusive fishery in a portion of a suddenly and 
newly formed river channel as falling within the 
upstream and downstream limits of their several 
fishery, and alleged that the respondents were 
trespassers when they fished in it. The res- 
pondents pleaded their right to 11 sh in a portion 
of the channel, of which they owned both the bed 
and the banks, as owners of the subjacent soil. 
There was no actual grant proved but the appel- 
lants produced documentary evidence which 
showed the existence of the jalkar as appertaining 
to their zamindari from before the permanent 
Settlement : Held, that original grants of jalkar 
prior to the Permanent Settlement are but 
rarely forthcoming, and resoi’t must be had to 
secondary evidence of them, or to the inference 
of a legal origin to be drawn from long user. 
Horidas Mai v, Mahomed Jaki, L L. R., 11 
Calc. 434, per Gaeth, C. J.; and the rule in 
FitzwaltePs Case, 3 Keble 242, that the evidence 
of a Government grant of an exclusive fishery 
in navigable waters ought to be conclusive and 
clear, followed. Held, in the present case, so far 
as such evidence can now be expected to be forth- 
coming as to particular grants more than a century 
old, that the evidence was sufficient to show 
that the competent authority — the Government 
of India in right of the Crown — did actually grant 
to the appeUants’ predecessors in title, or settle 
with them so as in effect to grant a jalkar right 
of several fishery in certain of the waters 
of the Ganges system in this suit : Held, also, 
(following a numerous body of decisions in the 
Indian Courts) that it must now be taken as 
decided in Bengal that the Government grantee 
of a jalkar right can follow the shifting river for 
the enjoyment of his exclusive fishery so long 
as the waters form part of the river system within 
the upstream and downstream limits of his grant, 
whether the Government owuis the soil subjacent 
to such waters as being the long -established bed, 
or whether the soil is still in a riparian proprietor 
as being the site of the river’s recent encroach- 
ment. The whole series of decisions in Bengal 
on the subject from 1807 to 1905 reviewed and 
discussed* The English common law admittedly 
does not apply to the mofussil of India, yet the 
Indian Courts have in many respects followed 
the English law of waters ; and their Lordships 


FlSHERY-~concZ^. 

have given careful consideration to the argu- 
ments that principles established under and for 
English conditions afford a sound guide to the 
rules w'hich should be enforced in India ; though 
they would in any case be slow to disturb decisions- 
by which rules have been established for Bengal 
governing exclusive and important rights such as- 
rights of jalkar, and unless they could be shown 
to be manifestly unjust or flagrantly inexpedient,, 
their Lordships would not supersede them. The 
analogous rule in the United Kingdom connecting 
the subject’s right to an exclusive fishery in tidal 
navigable waters with the limits of the Crown’s, 
ownership of the subjacent soil, is the result of 
conditions partly historical and partly geogra- 
phical which have no counterpart in Lower Bengal, 
where above all the difference, indeed the contrast,, 
of physical conditions is capital. By no analogy 
can rules applicable to the small, slow-running and 
coinparatively unchanging rivers of England be 
profitably applied to such differing conditions.. 
In the case of alluvion as applied to rights of jalkar, 
and the argument that the right to follow the 
river ought to be limited to cases where the river 
encroachments were gradual, and should not be 
extended to an irruption as sudden and rapid as. 
was the formation of the new channel in the 
respondents’ lands, the Indian law, doubtless, 
guided by local physical conditions has adopted 
in Regulation XI of 1825, ss. 1 and 4, a rule- 
varying somewhat from the rule established 
in England, and the analogy of the English law 
can hardly be called in aid when Indian legislation 
has thus an established and different rule on the* 
same subject. As to the Indian rule w^orking 
injustice in that a land-owner not only losea 
the use of his land when the river overflows- 
it, but also the right to fish over nis own acres 
in order that another may unmeritoriously fish 
in his place, which cannot occur under the English 
rule, there is no such proof that one rule is better 
than the other as would even approach the 
conclusion that the rule established in India 
should be set aside. Srinath Roy v. Dinabandhtx 
Sen (1914) . . I. L. R. 42 Calc. 48» 

FISHING LEASE. 

— for 9 years void for 

want of registration — Removal of fish under 
authority of lease, if wrongful — License — Co -sharer 
— Transfer of Property Act {IV of 1882), s. 107. 
Where in a suit by one co-owner against another 
for damages for wrongful removal of fish from a 
tank, the defendant’s plea was that he had been 
put in possession Of the tank with the right of 
fishery therein for a period of nine years under 
an arrangement with his co-shar^rs ahd he proved 
that he had removed the fish under such authorisa- 
tion : Held, that the arrangement proved was a 
sufficient answer to the suit, irrespective of any 
rights the defendant might have as a co-sharer, 
even if as a lease it was void under the provisions 
of the Transfer of Property Act. Behaby Lal 
Nandi v. Kedae Nate Need (1915). 

19 C. W. N, 872: 
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HTNESS. 

of surety— 

See SuBETY . I. L. R. 42 Calc. 706 

FORCE. 

use of — 

See Bailiff . L L. R. 42 Calc. 313 

FOREIGN-COURT DECREE, 

See Degebe . I, L. R. 39 Bom. 34 
FOREIGN JUDGMENT. 

See Civil Procedure Code (1908), ss* 

11 AKD 13 . .1. L. R. 37 AU. 1 

FORFEITURE. 

See Civil Procedure Code (Act V of 
1908), 0. XXII, R. 10. 

I. L. R. 39 Bom. 568 

See Lessor and Lessee. 

I. L. R. 38 Mad. 445 

See PardoR. 

I. L. R. 42 Calc. 756, 856 
of deposit of earnest money — 

See Contract, breach op. 

I. L. R. 38 Mad. 801 

Press Act {1 of 1910), 

^ (i ) — Order made by Local Government of Delhi 
— Jurisdiction — Delhi Laws Act (XIII of 1912). 
Where an order was made under s. 4 (1) of the 
Indian Press .Act, 1910, by the Local Government 
of Delhi, directing the forfeiture wherever found 
of all copies of a newspaper published on a certain 
date in Delhi, on an application to set aside the 
order made by a person who had in his possession 
in Calcutta a particular copy : Held, that this 
High Court had no jurisdiction to entertain the 
application. In re Abul Kalam Azad (1915) 

I. L. R. 42 Calc. 730 

FRAUD. 

See Assignee of Money Decree. 

I. L. R, 38 Mad, 36 

See Hindu Law — Adoption. 

1. L. R. 39 Bom. 441 

of creditors — 

See Civil Procedure Code (Act V of 
1908), ss. 47 AND 50. 

I. L. R. 38 Mad. 1076 
See Mortgage by Minor. 

I. L. R. 38 Mad. 1071 

Decree — Decree 

based on ‘perjured evidence — Suit to set aside — 
Onus of proof — Res judicata. Held, that a suit to 
set aside a decree on the ground that the decree 
had been obtained by perjured and false evidence 
is not maintainable : Held, further, that where a 
decree was impeached on the ground of fraud, 
the fraud alleged must be actual positive fraud, 
a meditated and intentional contrivance to keep 
the pajrties and the Court in ignorance of the real j 
facts of the case, and the obtaining of the decree ! 


FRAUD— conid 

by that contrivance. Hand Kumar Howladar v. 
Ram Jiban Howladar, I. L. R. 41 Calc. 990, 
Munshi Mosuful Huq v. Surendra Nath Ray, 10 
C. W. N. 1002, followed. Chinnayya v. Ramanna, 

I. L. R. 38 Mad. 203, Baker v. Wadsworth, 67 
L. J. Q. B. D. 301, Vadala v. Lawes, L. R. 25 

Q, B. D. 310, Abouloff v. Opznheimer <Ss Co,, L. 

R. 10 Q. B. D. 295, referred to. Venkatappa 

Naik V. Subba Naik, I. L. R. 29 Mad. 179, dis- 
sented from. Janki Kuar v. Lachmi Nabain 
(1915) . . . . I. L. R. 37 An. 535 

2. — — Fictitious rent- 

sale — Collusive sale arranged between putnidar and 
tenure-holder to get rid of under -tenure — Abuse of 
process — Duty of tenure-holder to protect under- 
tenure-holders from paramount claims — Transac- 
tion, a private sale. Where a tenure-holder having 
offered to sell his interest to the putnidar, the 
latter agreed to pay the price asked only if the 
tenure was rid of the interest of subordinate tenure- 
holders, and it was arranged that the tenure- 
holder would make default in paying rent, and that 
the putnidar would sue him for arrears of rent and 
put up the tenure for sale in execution of the decree 
and that a person who had no intention of buying 
the property would be made to bid up to a figure 
approaching the price settled, which thereupon 
would be offered by the putnidar, and the sale was 
effected as arranged : Held, that the transac- 
tion should be viewed as a private sale which in 
fact it was, the form only of a Court sale having 
been gone through and abused with the object of 
defrauding the under-tenure-holders. A suit by 
the purchaser putnidar to annul an under- 
tenure and to recover possession must therefore 
fail. Uma Charan Mandal v. Midnapore Zemin- 
DARY Co. (1914) . . 19 C. W. N. 270 

3. Fraudulent agree- 

ment — Collusive decree obtained on such agreement 
— Fraud unsuccessful — Suit impugning agreement 
and decree — Defendant prevented from defending 
suit on the plaintiffs assurance that decree will 
not be executed against him — Suit to declare decree 
incapable of execution if lies. The principle that 
a party to a fraudulent transaction is entitled to 
relief in a Court of Equity as against the fraud- 
ulent confederate so long as the fraud contem- 
plated has not been carried into effect is not 
inapplicable merely because the party suffers a 

I decree to be passed against him in a fictitious and 
j collusive suit which is only a part of the fraudu- 
I lent scheme. Akhil Prodhan v. Manmotha Nath, 

\ 18 C. W. N. 1331 : s. c. 18 C. L. J. 616, and 
Param Singh v. Lalji Mai, I. L. R. 1 All. 403, 
followed. Where one of two defendants was 
prevented from making a proper defence to the 
suit by the fraudulent assurance of the plaintiff 
that the decree obtained would not be executed 
against him: Held, that the defendant was not 
estopped by the decree from suing for a declaration 
that the decree was incapable of execution. 
Chenvirappa v. Puttappa, I. L. R. 11 Bom. 708, 
followed. Rajab Ali Choudhury v, Hadayet 
Ali Choudhury (1915) . 19 C. W. N. 1151 
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FRAUD — concld. 

4. — General allegations 

of fraud in pleiading, if should be noticed. Under tiie 
Contract Law of India, as well as by ordinary 
principles, coercion, undue influence, fraud and 
misrepresentation (though they may overlap or 
may be combined) are all separate and separable 
-categories in law. General allegations, however 
strong, are insufficient even to amount to an aver- 
ment of fraud of which any Court ought to take 
notice. The law of India is in no way different 
from this, and the Judicial Committee regret that 
the rule is not more strictly observed. Gunga 
Narain Gupta v. TilucJcram Chowdhury, L. R. 
15 I. A, 119, referred to. Bal Gangadhae Tilak 
47. Shbiniwas Pandit (1915) 19 C. W. N. 729 

5. Suit to set aside 

a judgment for fraud — Discretionary relief — What 
acts constitute fraud — Obtaining decree by deliberate 
perjury, whether liable to be set aside as fraudulent. 

A judgment in a previous suit cannot be set aside 
by a new suit based on an allegation that the decree- 
holder obtained it by practising a fraud on the 
Court, in the absence of the judgment -debtor, viz., 
by suppressing certain material evidence in the 
case ; for it was the duty of judgment-debtor to j 
have got produced ail his evidence in the previous ' 
suit. Suppression of material evidence is not fraud i 
within the meaning of the rule enunciated in The ! 
Duchess of Kensington's Case, 2 Sm. L. C., 11th i 
Edn.. 731 at p. 738, which is to the following ! 
effect : — In order that fraud may be a ground ! 
for Vacating a judgment, it must be a fraud i 
that is extrinsic or collateral to everything that ' 
has been adjudicated upon but not one that j 
has been or must be deemed to have been dealt < 
with by the Court. The power of the Court to | 
set aside a judgment on the ground of fraud ! 
is a discretionary one which will be exercised j 
in favour of the petitioner only if he had been 
free from fraud or any turpitude, or laches, sloth 
or lack of diligence in protecting his own interests. 
Queer e : Whether a judgment can be set aside 
for fraud on the ground that the successful party 
was guilty of deliberate perjury or suborning 
perjury English and Indian case law on the 
subject discussed. Examples of fraud which 
will vitiate a judgment, given. Chinn ayya 
V. Ramanna (1913) . L L, R. 38 Mad. 203 

FRAUDULENT TRANSFER. 

See Thansfer of Property Act (IV 
OF 1882), s. 53. 

I. L. R. 39 Bom. 507 


GENERAL CLAUSES ACT. BOMBAY (BOBL 
I OF 1904). 

s. 3— 


GIFT, 


See Mamlatdars' Courts’ Act, Bombay 
(Bom. Act II of 1906), s. 23. 

I. L. R. 39 Bom. 552 

See Mahomedan Law — Gift. 

I. L. R. 42 Calc. 301 
See Malabar Law. 

L L. R. 38 Mad. 79 

by husband to wife — 

See Malabar Law. 

I. L. R. 38 Mad. 79 

GIFT-OVER. 

See Hindu Law — Will. 

I. L. R. 42 Calc. 561 

GOODS. 

property in, at the time of capture— 

See Confiscation. 

I. L. R. 42 Calc. 334 
■ shipped before war — 


See Confiscation. 


GOODWILL. 


I. L. R. 42 Calc. 334 


See Trade-mark. 

I. L. R. 42 Calc. 262 

GOVERNMENT. 

liability of — 

See Pensions Act (XXIII of 1871). 
ss, 4, 5. 6 . I. L. R. 37 All. 338 

nature of — 


See Municipal Council. 

I. L. R. 38 Mad. 6 
— right of, to streets, drains, etc. — 
See Municipal Council.| 

I. L. R. 38 Mad. 6 


— ultra vires order — 

See Limitation Act (IX of 1908), Sch. 

1, Art. 14 . I. L. R. 39 Bom. 494 


GOVERNMENT OFFICIALS IN BOMBAY. 

See Resumption I. L. R. 39 Bom. 279 


GOVERNMENT ORDERS. 

See Madras Irrigation Cess Act (VII 
of 1895), s. 1. 

I. L. R. 38 Mad. 997 


G 

GARDEN. 

See Homestead Land. 

I. L. R. 42 Calc. 638 


GARNISHEE ORDER. 

See Decree . I. L. R. 39 Bom. 80 


GOVERNOR-GENERAL IN COUNCIL. : 
powers of — 

See Leave to appeal to Privy Council. 

I. L. R. 42 Calc. 35 

GRANT. 

See Grant by Crown. 


See Mineral Rights. 

I. L. R. 42 Calc. 346 
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GRANT— cowfd 

See Transfer of Property Act (IV 
OF 1882), s. 10. 

I. L. R. 38 Mad. 867 

— as inam — 

See Madras Estates Land Act (I of 
1908), s. 8 . 1. li. R. 38 Mad. 891 

of melvaram — 

See Madras Estates Land Act (I of 
1908), s. 8 . I. L. R. 38 Mad. 891 

to wife and minor son— 

See Transfer of Property Act (IV of 
1882), s. 10 . I. L. R. 38 Mad. 867 

1, Conduct oj parties, 

reliance on for ascertaining intention of grantor. 
That reliance could not be placed on the conduct 
of the parties to ascertain the intention of the 
grantor except in the case of ancient grants where 
the terms are ambiguous. Cbristian v. Tekaitni 
Narbadda ICoeri (1914) . 19 C. W. N. 796 

2. — Construction of 

grant — Water-cess — Madras Water -cess Act {VII of 
1865) — Free grant of water before — No right to im- 
pose water-cess thereafter. If for some consideration 
or other or even for no consideration a grant was 
before the passing of Madras Water-cess Act 
(VII of 1865) made by the Government, of a 
particular quantity of water or a certain definite 
share of the water of a tank to a person irrespec- 
tive of the use he might make of it, the grant is 
in law a free grant and the Government is not 
entitled to any kind of payment thereafter for the 
water under Madras Act VII of 1865. Maria 
Busai Mudaliar v. The Secretary of State for India, 
14 Mad. L. J. 350, followed. Secretary of State for 
India v. Swami Naratheeswarar, I. L. B. 34 Mad. 
21, distinguished. Venkatasttbeiah v. Secretary 
OF State for India (1912). 

I. L. R. 38 Mad. 424 

3. Grant for Barhi 

service — Besumption of grant — Non-production of 
grant — Presumption as to right to resume cannot 
be made — Bight of resumption must be proved. 
In the Bombay Presidency where Deshgat Vatan 
lands are granted for the performance of personal 
services, no presumption can be made that the 
grantor has the option to determine the services 
and to resume the lands: If a grantor takes up 
that position and claims that as his right, he 
must show either that the terms of the grant 
give him that right or if the terms of the grant 
are unknown, that the proved circumstances 
justify an inference that he has that right. 
Yellava Sakreppa V. Bhimappa Gireppa (1914) 

I. L. R. 39 Bom. 68 

4, ^ — L— ^ Orant of land, 

“ besides porambohef’ construction of — Padugai 
lands in Trichinopoly and Tanjore taluJcs, owner- 
ship of-^^ Padugai ’ meaning of. A grant of land 
by the 'Government acknowledging the grantee’s 
title to a whole village consisting of certain speci- 
fied area ‘ besides poramboke ’ gives the grantee 


GRANT— concZd. 

a right to all the unassessed waste in the village 
such as waste or padugai land, i.e., land between 
a river-bed and the high flood bank of the river 
though it may not operate to give communal 
property such as burying-grounds, temple-sites, 
etc., to the grantee. Narayanasami v. Kanni- 
appa. Second Appeal No. 1445 of 1910, and Secre- 
tary of State V. Kannapallee VenJcataratnammah,, 
23 Mad. L. J. 109, referred to. Padugai land 
in Trichinopoly and Tanjore taluks mean land 
on the lower level bank breadth of the river between 
the edge of the sandy stream bed and the high 
flood level bank. Sadasiva Ayyar, J. The 
grant of poramboke does not operate to give the 
grantee the bed of the river. Meaning of the 
word ‘ Poramboke,’ considered. Secretary of 
State v. Raghunatha Tathachariar (1912). 

1. h. R. 38 Mad. 108 

GRANT BY CROWN. 

, See PisHERY . I. L. R, 42 Calc. 489- 
GRANTEES. 

estate of — 

See Transfer of Property Act (IV 

OF 1882), s. 10 I. L. R. 38 Mad. 867 
GUARDIAN. 

See Guardian for Marriage. 

See Hindu Law — Guardian. 

alienation by — 

See Hindu Law — Guardian. 

I. L. R. 38 Mad. 1125. 
application by — 

See Guardians and Wards Act (VIII 
OF 1890), s. 25. 

I. L. R. 39 Bom. 438 

1. — Minor — Hindu 

Widow — Guardians and Wards Act {VlII of 1890),. 
s. 7, sub-s. {3) — Appointment of guardian to a 
minor widow — Will — Whether before probate taken 
out, will may he considered in connection with 
appointment of guardian to a minor. In an appli- 
cation for the appointment of a guardian of a 
minor, the Court is bound to consider a wiU, 
although probate has not been granted. The fact 
that there is a contest as to the validity of the will 
may induce the Court to exercise its discretion 
one way or the other, but it is not open to the 
Court to say it will refuse to take notice of tho 
will. Sayad Shahu v. Hapija Begam, I. L. B. 17 
Bom. 560, Chinnasami v. Hariharahadra, I. L. B. 
16 Mad. 380, and Pathan Ali Khan BadluTchan v. 
Bai Panibai, I. L. B. 19 Bom. 832, referred to. 
Sarala Sundari Debi v. Hazari Dasi Debi 
(1915) . . , . I. L. R, 42 Calc. 958 

2. ^ — Hindu father en- 

trusting sons for custody and education in England 
to another person who defrays expense of their main- 
tenance and education — Bevocation of such auth- 
ority and demand for sons to be restored to his cus- 
tody — Suit to enforce demand in District Court — 
Questions to be determined in such a suit — Juris- 
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GUARDIAN— 

diction of the District Court — Guardians and Wards 
Act {YlII of 1S90), s, 9 — ‘ Ordinarily resident f 
meaning of — Suit, not the a'p'pro'priate procedure 
— Transfer of suit from the District Court to the 
High Court under clause 13 of the Letters Patent, 
186S — Powers of the High Court in dealing with the 
suits so transferred — Mandatory order of the hind 
ashed for, not to he made — What a Court of com- 
petent jurisdiction in India could do under the 
circumstances — Order declaring a guardian, when 
to he made — Guardians and Wards Act {VIII of 
1890), s. 19 — Order declaring a guardian during 
respondenfs life, propriety of. Among Hindus, as 
in England, the father is the natural guardian of 
his children during their minority ; but this 
guardianship is in the nature of a sacred trust, and 
he cannot therefore during his lifetime substitute 
another person to be guardian in his place. He 
may, in the exercise of his discretion as guardian, 
entrust the custody and education of his children 
to another ; but the authority he thus confers is 
essentially a revocable authority, and if the welfare 
of his children require it, he can, notwithstanding 
any contract to the contrary, take such custodj'' 
and education once more into his own hands. If 
however the authority has been acted upon in 
such a way as in the opinion of the Court exercising 
the jurisdiction of the Crown over infants to create 
associations or give rise to expectations on the 
part of the infants which it would be undesirable 
in their interests to disturb or disappoint, such 
Court will interfere to prevent its revocation. 
Lyons v. Blenkin, {1821) Jac. 245 followed. The 
plaintid (respondent) a Brahman residing at 
Madras, and having only a small income, had been 
for many years a member of the Theosophical 
Society of which the defendant (appellant) 
was President. He had two sons born respec- 
tively on 11th May 1895 and 30th May 1898. 
In 1910 the appellant ofiered to take charge of 
his sons and defray the expense of their main- 
tenance and education in England and at the 
University of Oxford. The respondent accepted 
that offer, and by a letter to the appellant, dated 
6th March 1910, authorised her to take charge and 
be guardian of his sons, who were thereafter in 
her custody and were eventually in February 1912 
taken by her to England where she left them after 
making arrangements for giving them a course 
of tuition such as would enable them to enter 
the University. For reasons to which it is un- 
necessary to refer, the respondent, on 11th May 
19.12, cancelled his previous letter of 6th June 
1910 and demanded that his sons should be re- 
stored to his custody, and on the appellant (then 
in India) refusing to comply with his demand he 
instituted in the District Court of Chingleput the 
present suit which was transferred to the High 
Court at Madras under clause 13 of the Letters 
Patent, 1865, and in the absence of the sons a 
decree was made and affirmed on appeal declaring 
that they were wards of Court, that the respondent 
was guardian of their persons, and ordering the 
appellant to make over custody of them to 
the respondent : Held, that the suit was entirely 


GUARDIAN — contd. 

misconceived, that the respondent remained 
guardian of his sons notwithstanding that he had 
substituted the appellant in his place, that letter 
of 6th June 1910 has a revocable authority and 
that the real questions for decision were whether^ 
in the events that had happened, the respondent 
was at liberty to revoke the authority, and was 
still entitled to exercise the functions of guardian, 
and resume the custody of his sons, and alter the 
scheme which had been formulated for their 
education ; and those questions had to be deter- 
mined with regard to the interests and welfare of 
the infants, and their parentage and religion, and 
could only be decided by a Court exercising the 
Jurisdiction of the Crown over infants and in 
their presence that the District Court had no 
jurisdiction over them except such as was conferred 
by the Guardians and Wards Act (VIII of 1890) 
which was confined to infants ordinarily resident 
in the district and as the infants who had months 
previously left India with a view to being 
educated in England and going to the University 
of Oxford, could not be said to be ordinarily 
resident in the district of Chingleput, that Court 
had no jurisdiction in the matter, that a suit inter 
partes is not the form of procedure prescribed by 
that Act for proceedings in a District Court, 
touching the guardianship of infants, that the 
powers of the High Court in dealing with suits 
transferred to it under clause 13 of the Letters 
Patent, 1865, would seem to be confined to the 
powers which but for the transfer, might have 
been exercised by the District Court, that a , 
mandatory order directing the defendants to 
take possession of the infants in England and 
bring them to India was one which consider- 
ing their age could not be enforced if they 
refused to return to India and ought not to 
have been made, that the most which a Court of 
competent jurisdiction could do under the circum- 
stances such as existed in the present case was to 
order the appellant to concur with the respondent 
as the infants’ guardian in taking proceedings in 
England to regain the custody and control of 
his sons ; Held, further, that with respect to the 
order declaring the infants wards of the Court and 
appointing the respondent as their guardian with 
the District Court could not have made in a suit 
which it was alleged that the High Court could 
in its general jurisdiction make ; that whatever 
may have been the jurisdiction of the High Court, 
to declare infants wards of the Court, an order 
declaring a guardian could only be made if the 
interests of the infants required it, and that an 
order made when the infants were not before the 
Court and without adequately considering them 
their interest could not be supported, that no 
order declaring a guardian could by resaon of s. 
19 of the Guardians and Wards Act, 1890, be 
made during respondent’s life unless in the opinion 
of the Court, he was unfit to be their guardian. 
Since the admission of the appeal the infants 
had been allowed to intervene, and they stated 
through counsel that they did not wish to return 
to India and abandon the chances of a University 

H 
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GUARDIAN— cowcZc?. 

education in England. The appeal was allowed, 
and the suit dismissed without prejudice to any 
application the respondent might think fit to make 
to the High Court in England touching the guar- 
dianship, custody and maintenance of his children. 
Besant V, Narayaniah (1914) • 

1. L. R. 38 Mad. 80*? 

GUARDIAN AD LITEM. 

Bee Civil Peocedube Code (Act V of 
1908), ss. 47 AND 50. 

I. L. R. 38 Mad. 1076 

Bee Civil Peocedtjee Code (1908), 
0. IX, E. 13 ; 0. XXXII, E. 3 

I. L. R. 37 AU. 179 

GUARDIAN FOR MARRIAGE. | 

Bee Mahomedan Law — Marriage. 

I. L. R. 49 Calc. 351 

GUARDIANS AND WARDS ACT ( Vm OF 1890). 

ss. 4(2), 24, 25, 26, 41, 47— 

Bee Mahomedan Lam — Marriage 

I. L. R. 42 Calc. 361 

s. 7(d)-~ 

Bee Guardian. I. L. R. 42 Calc. 953 

SS. 9 and 19 — 

Bee Guardian. I. L. R. 38 Mad. 807 

SS. 12, 24, 26 — Minor — Grant of 

certificate — Fresh application for custody of minor — 
Jurisdiction — No regular suit maintainable. The 
mother of a minor girl applied to be appointed 
her guardian. The girl was alleged to have been 
taken away by her elder sister but no action under 
s. 12 of Act VIII of 1890 was asked for. She 
got a certificate of guardianship issued to her. 
Later she applied asking for possession of the 
person of her daughter : Held, that she was en- 
titled to do so. She was charged with the custody 
of the ward and could ask the Court to assist her 
to perform the duties imposed upon her by s. 24 
of the Act.' The District Judge was empowered 
to enfore all the provisions contained in the Act 
for the benefit of the minor. Further, that no 
separate suit could have been brought for the 
purpose. Sham Lai v. Bindo, I. L. B. 26 All. 
594, followed. Qucere. : Whether an appeal lay 
from the order of the Judge rejecting the applica- 
tion. Utma Kuar V . Bhagwanta Kuar (1915) 

I. L. R. 37 AU. 615 

S. 25 — Custody of Minor — Application 

by guardian — Guardian — need not he a certificated 
guardian. An application under s. 25 of the 
Guardians and Wards Act (VIII of 1890) for the 
custody of a minor can be made by a 
guardian, who need not be a certificated guardian. 
Dayabhai Raghunathdas V. Bai Paevati (1915) 
I. L. R. 39 Bom. 438 
— — ; — ; — SS. 39, 47, 4&^Bevocation of an order 
appointing a guardian on the ground that alleged 


GUARDIANS AND WARDS ACT (VIII OF 1890) 

— concld. 

s. 39 — concld. 

minor attained majority before appointment of 
guardian, if an order under s. 39 and if appealable 
— 8. 39 if exhaustive — Jurisdiction of District 
J udge to deal with matters of which cognizance may 
be required in the interests of justice — Inherent 
jurisdiction of Courts to recall orders obtained by 
suppression or misrepresentation of facts. On the 
application of the appellant, she was appointed 
by the District Judge guardian of the person and 
property of the respondent, her daughter-in-law, 
who subsequently applied to the District Judge, 
for revocation of his order, on the ground that 
she had attained majority before the order appoint- 
ing the appellant as her guardian was made. 
The District Judge took evidence and finding that 
the respondent’s allegation was true revoked his 
previous order. Against this order of revocation, 
the appellant preferred an appeal to the High 
Court : Held, that s. 39 of the Guardians and 
Wards Act specifies the circumstances under which 
the Court may remove a guardian appointed 
under the statute, and the order in question was 
not made under the section and consequently 
was not appealable under cl. {9) of s. 47 ; Held, 
(as to the contention that as there was no section 
of the Guardians and Wards Act applicable in 
terms to the present matter, the District Judge was 
incompetent to enquire into the allegations of the 
respondent), that a Court which exercises 'powers 
under the Guardians and Wards Act has ample in- 
herent jurisdiction to deal with matters brought 
before it, of which cognizance may be required in 
the interest of justice and the District Judge had 
jurisdiction to deal with the matter in question. 
S. 151, Civil Procedure Code, which provides that 
nothing in the Code shall be deemed to limit or 
otherwise affect the inherent power of the Court to 
make such orders as may be necessary for the ends 
of justice or to prevent abuse of the process of the 
Court, does not formulate a new doctrine, but 
merely furnishes legislative recognition of a well- 
established principle which is applicable quite as 
much to Courts called upon to deal with matters 
under the Guardians and Wards Act as to ordinary 
Civil Courts. If an order has been obtained frbm 
the Court by a suppression of facts, if the Court 
has been overreached and has been induced to 
assume jurisdiction over a matter in which, upon a 
true state of facts, it does not possess jurisdic- 
tion, the Court is competent to recall the order 
obtained from it by , suppression or misrepresent- 
ation of facts. That s. 48 was not a bar to the 
present proceedings and the District Judge had 
jurisdiction to entertain the application in the 
exercise of his inherent power. Rashmoni Dassi 
V . Ganoda Sundaei Dassi (1914) 

19 C. W. N. 84 

GUJARAT TALUQDARS ACT (BOM. VI OF 

1888). 


Bee Kasbatis. I. L. R. 39 Boin. 625 
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H 

HANDWEITING. 

comparison of, by Court 

See Chaege, I. L. R. 42 Calc. 957 

HEIR. 

claim of — 

See OcoxTPAKOY Holding. 

I. L. R 42 Calc. 254 

of Legatee— 

See Succession Act (X oe 1865), s. 187. 

1. L. R. 88 Mad. 988 

of Promisor— 

See Peb-emption. 

I, L. R. 38 Mad. 114 

HEREDITARY OFFICE, 

See Limitation. I. L. R. 42 Calc. 244 

HEREDITARY OFFICES ACT (BOM. HI OP 
1874), 

S. 5. — Mortgage by Vatandar — Sitit 

Jor account and redemption — Adverse possession by 
mortgagee — Dehlchan Agriculturists’ Relief Act 
(XVII of 1879)f s, 13 — Mesne profits from the date 
of suit. One Madbavrao, grandfather of the 
plaintiS, by a deed dated the 15th July 1867, 
mortgaged with possession certain Vatan Inam 
lands to Babaji Anant, an ancestor of the defen- 
dants. Sladhavrao died, 1873, and in 1909 
plaintiS sued to redeem the mortgage under the 
provisions of the Dekkhan Agriculturists’ Relief 
Act, 1879. The defendants contended that by 
reason of the provisions of s. 5 of the Vatan Act, 
the mortgage became void on the death of Madh- 
avrao and that they had been in possession adv- 
ersely since that date. The Court of first instance 
disallowed the contention on the ground that the 
mortgagee claimed to hold the property as such 
and not as owner, and after taking accounts passed 
a decree in favour of the plaintiff awarding mesne 
profits from the date of suit till possession at 
rupees four hundred a year. This decree was 
-confirmed by the lower appellate Court. On appeal 
to the High Court. Held, that the mortgagee 
remained a mortgagee for the purpose of the 
redemption suit, even assuming that he had been 
in possession for more than twelve years since the 
-death of the original mortgagor. Unless there 
was some definite indication on the part of the 
person in possession that he would from 
a certain date claim as absolute owner, and not as 
mortgagee, he could only acquire by adverse 
possession the limited interest to which he was 
entitled at the mortgagor’s death namely, that of 
a mortgagee. Held, further, that mesne profits 
from the date of suit could not be awarded as the 
enforcement of the provisions of s. 13 of the Dek- 
khan Articulturists’ Relief Act, 1879, placed the 
mortgagor in a much more favourable position 
than he would be in if he relied upon the terms 
of the contract, and no presumption could arise 
that the mortgagee was, apart from the provisions 


HEREDITARY OFFICES ACT (BOM. IH OF 

lSn)—concU. 

s. 5 — concld. 

of the Act, not entitled to retain possession after 
the date of the institution of the suit. Janoji v. 
Janoji, I. L. R. 7 Bom. 185, applied, Ram- 
CHANDEA VeNEAJI XaIK V. KaLLO DeVJI DeSH- 
PANDE (1915) . . I. L. R. 39 Bom. 587 

HEREDITY. 

principle of— 

See Mahomedan Law — Mutawalli. 

I. L. R. 38 Mad. 491 

HERITABLE ESTATE. 

See Jaigie L L. R. 42 Calc. 305 

HIGH COURT. 

See High Couets Act (24 & 25 Vict. 
c. 104), ss. 2, 9 and 13. 

I. L. R. 39 Bom. 604 

inherent power of — 

See Appeal. I. L. R. 42 Calc. 433 

interference by — 

See Acquittal. I. L. R. 42 Calc, 612 

power of — 

See Ceiminal Pbocedueb Code, ss. 

439 AND 562. I. L. R. 37 AR. 31, 
See Exteadition Waeeant. 

I.'L. R. 42 Calc. 793. 
See Remand. I. L. R. 42 Calc. 888 

power of interference by, under 

Charter Act — 

See Criminal Peocedxjee Code (Act 

V OP 1898), s. 144. 

I. L. R. 38 Mad. 489 

xevisional jurisdiction of — 

See Criminal Peoceduee Code, ss. 
345 AND 439. I. L. R. 37 AU. 419 

HIGH COURT, JURISDICTION OF. 

See Criminal Peoceduee Code (Act 

V OP 1898), s. 203. 

^ 1. L. R. 38 Mad. 512 

HIGH COURT MANUAL OF CIVIL CIRCU- 
LARS. 

Chapter VIH — 

See Costs. I. L. R. 39 Bom. 383 

HIGH COURT RULES (APPELLATE SIDE). 

Rules 1 and 5 — 

See High Courts Act (24 & 25 Vict. 
o. 104), ss, 2, 9, 13. 

I, L. R. 39 Bom. 604 

h2 
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HIGH COURT RULES (ORIGINAL SIDE). 

Rule 62 — 

See High-Coubts Act (24 & 25 Vict. 

c. 104), ss. 2, 9 AK-D 13. 

I. L. R. 39 Bom. 604 

Rule 704— 

See Costs, I. L. R. 39 Bom. 383 

HIGH COURTS ACT (24 & 25 VICT. C. 104). 

ss. 2, 9, and 13 — Amended Letters 

Patent, clauses 11 and 26 — High Court Buies, 
Original Side, Rules 62 — High Court Buies, Appel- 
late Side Buies 1 and 5 — Single Judge sitting on 
the Original Side of the High Court — Power to stay 
suit pending before a Subordinate Judge'' s Court in 
the mofussil. It is not competent to a single Judge 
of the Bombay High Court, exercising the ordinary 
original civil jurisdiction of the Court, to stay the 
hearing of a suit pending for trial in a Subordinate 
Judge’s Court in the mofussil, unless authorised 
so to do by rules. Per Macleod J. — A single 
Judge sitting on the Original Side of the High Court 
is competent to restrain the parties in a suit be- 
fore him from proceeding with a suit in a Sub- 
Judge’s Court in the mofussil, and so in effect 
stay the proceedings. Nabayak Vithal Sam ant 
u . Jankibai (1915) . I. L. R. 39 Bom. 604. 

HINDU JOINT-FAMILY. 

iSee Hindu Law — Joint Family. 

See Minor I. L. R. 42 Calc. 225 
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HINDU hm—contd. 

See Agra Tenancy Act (II or 1901)v 

s. 22. I. L. R. 37 AU. 658- 

See Civil Procedure Code (Act V 
OF 1908), 0. XXIII, R. 3. 

I. L. R. 38 Mad. 850' 
See Transfer of Property Act (IV of 
1882), s. 10. I. L. R. 38 Mad. 867 

HINDU LAW— ADOPTION. 

1 . Adoption — Half- 

brother-Mitalcshara. The adoption of a half-brother 
is not invalid under Hindu Law. Gajanan B 4 L' 
KRISHNA V . Kaseinath Narayan (1915) 

I. L. R, 39 Bom. 410 

3 . Adoption — Vali- 

dity of adoption — Non-performance of ceremony of 
datta homam — Will giving power to widow to adopt 
with consent of trustees where one declines to act — 
Omission to follow provisions of s. 145 of Evidence 
Act as to using documents to contradict witnesses — 
Inferences - drawn from docum'Cnts so used, and 
basing decision on them to prejudice of witnesses — 
General allegations of undue influence and fraud/ 
without specific issues or pleas. On this appeal, - 
their Lordships of the Judicial Committee, in a 
suit to establish the validity of an adoption. Meld,. 
(reversing the decision of the High Court), that on 
the evidence and under the circumstances of the* 
case the adoption was valid. Where the boy 
to be adopted is of the same gotra as the adoptive 
father the performance of the ceremony of datta 
homam is not essential to the validity of the 
adoption among Maratha Brahmins in Bombay.. 
Valuhai v. Govind Kashinath, I. L. B. 24 Bom. 218, 
approved, as being based not on the particular* 
degree of relationship, but upon the broad ground? 
of the identity of gotra. A Hindu testator by his’ 
will appointed five trustees of his property and 
gave power to his widow to adopt a son with 
their consent and advice ; and one of the trustees 
declined to act. Held, that the consent of the de- 
clining trustee was not necessary, and the adoption 
made with the consent of the other four trustees 
was valid. It is a general salutary, and intelligible' 
rule, and one substantially embodied in s. 145 of' 
the Evidence Act (I of 1872) that if a witness is 
under cross-examination on oath, he should be' 
given the opportunity, if documents are to be 
used against him, to tender his explanation and 
clear up the particular point of ambiguity or 
dispute : and the duty of enforcing such a rule is 
clear, especially where a witness’ reputation or 
character is at stake. In this case, where the 
general principle of this rule and the specific 
provisions of s. 145 had not been followed but 
documents nad been used for the purpose of con- 
tradicting witnesses without calling their attention' 
to the portions of the ; documents so used, their- 
Lordships were of opinion that the decision of the* 
High Court on the evidence amounted to an 
inferential verdict of perjury against the witnesses 
which was not justified. Semble : Where coercion, 
undue influence, fraud nd misrepresentation ar& 
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inNDTJ LAW— ADOPTION— 

set up as rendering a transaction invalid, each 
-one should be specifically pleaded, and a definite 
issue upon it settled. In attacking an adoption 
an issue, “ whether the plaintifi is a validly adopted 
son,” is not one on which any of the above grounds 
should be permitted to be raised by general 
.allegations. Wallingford v. Mutual Society, L, 
R. 5 App. Gas. 685, per Lord Selborne ; and Gunga 
Narain Gupta v. Tiluckram Gkowdhry, I. L. R. 
15 Calc. 533 : L. R. 15 1. A. 119, referred to as to 
the defence of fraud. Bal GAiraADAR Tilak: v, 
Shbikivas Paitdit (1915) 

L L. R. 39 Bom. 4dl 

3. Adoption — Effect 

of invalid adoption — Invalidly adopted son not 
entitled to maintenance — Declaration in writing 
that the declarant will give certain lands as main- 
tenance — Formal agreement not executed — Grantor 
cannot be sued on the declaration — Incomplete 
co7itract. Under Hindu Law, a boy whose adop- 
tion has been found to be invalid has no right to 
'be maintained out of the estate of the adopted 
family. The plaintifi claiming to be the adopted 
son of the late Thakor of Mehelol, applied to obtain 
certain lands from the estate by way of main- 
tenance, to the Collector who was in charge of the 
estate. 1 The Collector persuaded the present 
Thakor (defendant) to settle the matter. Accor- 
dingly, the defendant made a declaration in 
writing that he would give the Kankanpur wanta 
by way of maintenance to the and his 

direct lineal heirs. The defendant did not execute 
any formal deed to convey the lands. The plaintiff 
.sued to recover the Kiankanpiir loania from the 
defendant on the strength of the declaration : — 
Held, that the defendant was not bound by the 
declaration, which marked only a stage in the 
negotiations, which, unless completed, could be 
broken off at any time by either side. Dalpat- 
SINGHJI V. Raisingji (1915) 

I. L. R. 39 Bom. 528 

4. Adoption — Auth- 

ority to adopt, construction of — Extrinsic evidence,. 
, admissibility of — Successive adoptions — Jjimits for 
the exercise of the power to adopt — First adopted 
son, death of — His widow alive — Second adoption 
by widow of previous owiier, validity of — Imparti- 
ble zamindari, how far joint family property — 
Yesting of property in a co-parcener, meaning of 
— Divesting of property by adoption — Rule as to 
adoption to^last male holder — Applicability of rule 
io ordinary co-parcenary and to impartible zamin- 
dari. A, the holder of an impartible zamindari, 
died in 1868 without issue, leaving a widow K* 
Prior to his death, he executed a document auth- 
orising her to adopt a son to him. On his death 
diis brother R succeeded to the estate. Subsequently 
in 1870, iC adopted R who recovered the zamindari 
irom R by suit and died in 1906 without issue 
'leaving a widow R.M. On the death of R, the 
son of R succeeded to the zamindari but died 
fifteen days after his accession; the first and second 
d.efendants were his sons. In 1907, A purporting 
‘to act under the power given by her husband. 


HINDU LAW -ADOPTION— 

adopted the plaintiff as a son to her husband, 
while R.M., the widow of R was alive. The 
plaintiff sued to recover the zamindari from the 
defendants. The latter pleaded that the power 
to adopt given to J? by A (her husband), did not 
authorise her to make a second adoption, that the 
existence of R.M., was a bar to the exercise of 
the power even if it was not exhausted by the 
first adoption and that the adoption, not having 
been made to the last male holder, was invalid. 
Held, that the power to adopt given by A to .2^ 
was wide enough to enable her to make a second 
adoption ; but that the power was not exercis- 
able by reason of the fact that R.M. (B’s widow) 
was alive when the second adoption was made by 
K. Per White, C. J. — The rule that an adoption 
should be made to the last male owner is applicable 
to a joint Hindu family living under the Mitakshara 
law. Siragnanam Servaigar v. Ramasawmy Chet- 
tiar, 22 2Iad. L. J. 85, referred to. Per Seshagiri 
Ayyar, j. — The canon of construction regarding 
powers to adopt is not different from that of ordi- 
nary testamentary dispositions : the intention of 
the testator has to be gathered from the language 
employed by him and from the circumstances 
existing at the time of the grant of the power. 
The authority given by a Hindu to his wife should 
be regarded as being general in its nature unless 
I conditions have been imposed or limitations placed 
I upon it by him. Where the exercise of a power to 
I make a second adoption will not result in creating 
! a new line of succession but will only transfer ,the 
; estate from one intermediate owner to another 
I with the prospect of the latter being eventually 
j divested, the limit of the power to adopt should 
I be held to have been reached. An estate taken 
by survivorship by a member of a joint Hindu 
family is a conditional estate subject to defeasance 
on the coming into existence by adoption or other- 
wise, of a new member into the co-parcenary ; 
the rule of law that, in order that an estate once 
vested may by divested, the adoption should be 
made to the last male holder, is not appheable 
to co-parcenary property ; and an impartible 
zamindari is joint family property subject to an 
exception. Madana Mohana v. Puetjshothama 
(1914) . . . I. L. R. 38 Mad. 1105 

5. — Adoption by widow 

acting with her deceased husbands authority of her 
brothers son — Authority to adopt a particular boy 
whom her husband could and would have adopted 
had he lived — Rejection of the extension by Hand a 
Pandit in Dattaha Mimansa to adoption by females 
of rule of Hindu Law against adoption of son whose 
mother the adopter could not have legally married. 
The adoption by a Hindu widow acting in accor- 
dance with authority given her by her deceased 
husband is an adoption not to herself, but to her 
husband, and is therefore not, according to Hind u 
Law, invalid by reason of the adopted boy being 
her brother’s son. Jai Singh Pal Singh v. Rijai 
Pal Singh, 1. L. R. 27 All. 417, Sriramlulu v. 
Rammayya, I. L. R. 3 Mad, 15, and Rai Nani 
V, Chunilal, I. L. R. 22 Rom. 973, approved of. 
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The gloss of Nanda Pandit in the Dattaka Mimansa 
purporting to extend to adoption by females 
the rule of Hindu Law that no one can be 
adopted as a son whose mother the adopter could 
not have legally married, rejected as being an 
extension not based upon the authority of the 
Smritis or institutes of sages, and not being shown 
to have been accepted as the law of India, so far 
as adoptions by widows to their deceased husbands 
are concerned. In the present case the authority 
of the husband to the widow was a specific auth- 
ority to her to adopt a particular boy whom she 
did adopt and whom he could and presumably 
would, have adopted had he lived. Puttu Lal 
V. Parbati Ktjnwab ( 1915 ) 

1. L. R. 37 AU. 359 

HINDU LAW— ALIENATION. 

1. Alienation by 

widow — Mortgages executed with alleged consent of 
reversioners — Nature of proof required of consent 
which must he established by positive evidence — 
Absence of proof of legal necessity — Presumption 
afforded by consent of reversioner. In this appeal 
which arose out of suits to recover property mort- 
gaged by a Hindu widow it was held (affirming 
the decisions of the Courts in India), that the part 
taken by the reversioners with respect to the mort- 
gages in question did not, under the circumstances, 
amount to a consent to bind their interests. When 
a “ stringent equity ” arising out of an alleged con- 
sent by reversioners is sought to be enforced against ^ 
them, such consent must be established by posi- 
tive evidence that upon an intelligent understand- 
ing of the nature of the dealings they concurred in 
binding their interests ; and that such consent 
should not be inferred from ambiguous acts, or be 
supported by dubious oral testimony such as 
appeared to have been relied upon in this case. 
Jiwan Singh v. Misri Lai, I. L. B. 18 All. 146 ; 
L. B. 23 I. A. 1, per Lord Hobhoitse, referred to. 
Hari KiSHms- Bhagat v. Kashi Pershad Sihgh 
( 1914 ) . . . . I. L. R. 42 Calc. 876 

2. — Alienation by widow 

.^Construction of deed of sale executed by widow — 
Whether it conveyed an absolute interest in the pro- 
perty or only a limited interest — Legal necessity — 
Evidence of intention of parlies — Construction of 
deeds executed by natives of India — Becitals in 
deed as showing necessity and intention of executants. 
In this appeal their Lordships of the Judicial 
Committee held (reversing the decree of the High 
Court and restoring that of the Subordinate Judge) 
that on the construction of a deed of sale executed 
by a Hindu wid<jtw of property held by her as heir 
of her husband in favour of the appellant, she 
conveyed her absolute interest in such property, 
and not only the limited interest of a Hindu widow. 
Recitals to the eSect, {a) that the husband did not 
leave property the produce of which was sufficient 
to meet her necessary expenses, (6) that she had 
been obliged to borrow money to provide the 
ordinary necessaries of life, (c) that there were 
ancestral debts still unpaid, and creditors pressing 
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for payment, and (d) that the only way to discharge 
them was to sell a portion of the property of her 
deceased husband, recitals which were necessary 
if the executant were disposing of her absolute- 
interest, but serving no purpose if the object was 
to convey merely the limited interest of a widow, 
were held to show that the circumstances were- 
such as to give her power to dispose of her absolute 
interest, and from which the inference could 
reasonably be drawn that it was her intention so to- 
dispose of it. Referring to the case of Hunooman 
Persaud Pandey v. Babooee Munraj Koonweree,^ 
6 Moo. I. A. 393, 412, as to the liberal con- 
struction it was necessary to put upon deeds ex- 
ecuted by natives of India, their Lordships were 
of opinion that an examination in detail of 
the provisions of the deed in this case left no 
doubt in their minds that all the parties to it meant 
that the absolute interest in the property should 
be conveyed to the purchaser, and though that' 
it had by the deed been efiectually conveyed to 
him. , That interest might well be construed as- 
meaning the right to and interest in the property 
which the widow had, in the particular circum- 
stances of the case, powers, for the purpose indi- 
cated, to sell and dispose of, that is, the absolute- 
interest, and not (as held by the High Court) as- 
merely meaning the right and interest which a 
widow normally takes in the immoveable property' 
which her husband owned at his death and leaves 
after him. Any other construction their Lord- 
ships thought would plainly defeat the object and 
intention of the contracting parties. Vasohji 
Morarji V. Chanda Bibi (JL916) 

I. L, R. 37 AU. 369 

3, Contract by father 

to sell family lands — Suit for specific performance 
against father — Son added subsequently as defend-- 
ant — No necessity for contract — Contract not 
binding on son — Plaintiff^s right to conveyance 
from father of his share only — Partial performance, 
meaning of — Sepectific Belief Act (I of 1877), s. 15 
— Contract by a co-parcener to sell his share in 
family property, and contract to sell specific family 
property, distinction between. The plaintifi sued, 
for specific performance of a contract or sale of 
certain lands and for possession. The contract- 
was entered into by the first defendant, the un- 
divided father of the second defendant who was 
subsequently added as a party to the suit. The 
first defendant pleaded that the contract was 
vitiated by undue influence and was a hard bargain 
that ought not to be enforced against him. The 
second defendant pleaded that the contract was- 
entered into by the first without any legal necessity 
and was not enforceable in law. It was found that 
there was no undue influence or hard bargain_and 
that there was no necessity to enter into the 
contract. The plaintifi ofiered to pay the full 
consideration for a conybyance of the lands which 
were the separate property of the first defendant 
and of his interest in the family lands. Held, 
that the plaintifi was not entitled to a decree for* 
specific performance of the contract against the^ 
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first defendant or the second defendant. Per 
Sankaban Naie, J. — A person is entitled to 
specific performance of a contract by a member 
of a Hindu family to sell bis share of tbe 
family property. If a junior member of a Hindu 
family agrees to sell any specific property belong- 
ing to bis family, a decree cannot be passed against 
him to seU bis share of that specific property. 
Kosuri Bamaraju v. Ivaluri Eamalingam, 1. L. 
B. 26 Mad. 74, Srinivasa Beddi v. Sivarama 
Beddi, L L. B. 32 Mad. 320, and Poraha Subbarami 
Beddi v. Vadlamudi Seshachalam Chetti, /. L. B. 
33 Mad. 359, referred to. Nagiah v. V enhatarama 
Sastrulu, I. L. B. 37 Mad. 387, dissented from. 
jSfanjaya Mudali v. Shanmuga Mudali, 15 Mad. 
L. T. 186, followed. Maharaja of Bobbili v. 
V enkataramanjulu Baidu, 16 Mad. L. T. 181, 
referred to. Subba v. VENKATRAau (1914:) 

I. L. R. 38 Mad. 1187 

HINDU LAW— BANDHUS. 

Mitahshara — Bandhu 

— Grandfather's great-grandson's daughter's son 
not a bandhu under the Mitahshara law. Held, 
that for bandhu relationship to exist it is essential 
that the person claiming to be bandhu and the 
last male owner must have been sapindas of each 
other. The rule of sapinda relationship under 
the Mitahshara law extends to seven degrees on 
the father’s side and five degrees on the mother’s 
side including the last owner. Therefore a 
grandfather’s great-grandson’s daughter’s son is 
not a bandhu under the Mitahshara law. Shib 
Sahai V. Sabaswati, (1915) 

I. L. R. 87 All. 583 

HINDU LAW—CUSTOM. 

— Custom — Babuana and 

Sohag grants — Proof of Ctistom — Custom excluding 
females from succession in Darbhanga Baj family 
estate — Custom of exclusion not only from succes- 
sion to Baj, but extending to succession in 
collateral branches of family — Custom effective 
notwithstanding partition had taken place in family 
branch. In a suit by one of two brothers in a 
junior branch of the family of the Darbhanga 
Raj (an estate governed by the rule of male lineal 
primogeniture) against the widow of the other 
brother for possession of her deceased husband’s 
property, on the ground that widows were by the 
custom of the family wholly excluded from succes- 
sion, not only to the Raj itself, but also iA the 
collateral branches of the family : — Held, that 
there was on the evidence a valid custom established 
in the junior branch of the family to which the 
parties belonged that widows did not inherit 
babuana properties, and that the succession in 
the case of sohag grants was governed by the 
same custom as governed the succession in the 
case of babuana grants. The custom applied in 
this case notwithstanding a separation and parti- 
tion of the property which had been effected 
between the plaintiff and his brother ; and con- 
sequently on his brother’s death the plaintiff 
©came entitled to such oi the estate of his decease 
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brother as consisted of babuana and sohag pro- 
perties, together with accretions which had been 
made to the former property. Held, also, that 
the custom was strongly supported by instances 
in the family of widows, who would otherwise 
have been entitled to a Hindu widow’s interest, 
having been excluded from, or not having claimed 
possession of property on the death of the hus- 
bands ; and that the custom being proved to be 
well-established could not, under the circum- 
stances, be defeated by the fact that in one instance 
as the evidence showed, it was not enforced. 
Words used in the babuana and sohag grants, 
‘‘ auras putra poutradi," were held not to be 
words of general inheritance which would include 
female as well as male heirs, but words of limita- 
tion consistent with the custom which exclu- 
ded females from succession under babuana and 
sohag grants which could not be made under the 
ordinary Hindu (in this case the Mithila) law. 
Bam Loll Mookerjee v. Secretary of State for 
India, I. L. B. 7 Calc. 304 ; L. B. 8 I. A. 46. 
Eebadeshwab Singh v. Janeshwabi Bahxjasin 
(1914) . . . 1. L. R. 42 Calc. 682 

HINDU LAW— DEBT. 

See Hindu Law — Surety Debt. 

Debts — Widow — Duty 

of widow to pay her husband's debts even though 
time-barred — Widow not bound to pay debts re- 
pudiated by her husband in his life-time. Under 
Hindu Law, a widow is under a pious obligation 
to pay her deceased husband’s debts, even though 
they may be time-barred ; but she is not bound 
to pay debts which her deceased husband bad 
repudiated before his death. Bhagwat Bhaskab 
V. Nivbatti Sakhabam (1914) 

I. L. R. 89 Bom. 113 

HINDU LAW— ENDOWMENT. 

1. Endowment — Elec^ 

tion of mahant of temple — Sadhak or disciple of 
deceased mahant — Election by a majority of the 
dasnam bhik {ten classes of mendicants) assembled 
for purpose of such election — Separate election by 
faction of dasnam bhik. An election of a mahant of 
a temple by the dasnam bhik (the ten classes of 
mendicants), in order to be a valid and effectual 
election must be made by a majority of the dasnam 
bhik assembled for that purpose. A separate 
election by a faction of the dasnam bhik is not 
a valid and effectual election. In this case which 
related to the election of a mahant to a temple 
at Hardwar, called Akhara Baba Sarwan Hath, 
both the^ appellant (plaintiff) and respondent • 
(defendant in possession of the math property) 
claimed to have been duly elected on the same 
day, the 24th of February, 1905 (being the terwin, 
the 13th day ceremony after the death of the 
late mahant) their Lordships of the Judicial 
Committee (af&rming the decision of the High 
Court, which had reserved that of the Subordinate 
Judge), Held that on the evidence and under the 
circumstances of the case, the appellant, who 
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claimed to be the sadJiah (disciple) of the deceased 
mahant, had failed to prove that he had been 
duly elected mahant of the temple. On the other 
hand there was large body of evidence in support 
of the respondent (the sadhah of a former mahant) 
whose election and also the bhandara or feast 
usual on the occasion had taken place within 
the temple which was customary, whereas the 
election of, and the feast given by, the appellant 
took place outside the temple ; that a majority 
of the persons present at the election of the res- 
pondent who were qualified to elect a mahant 
voted in favour of the respondent ; that in point 
of numbers and influence the respondent received 
more support than the appellant ; and that there 
was no attempt on the part of the respondent to 
conceal (as the appellant alleged he had done) 
the arrangements he had made for the occasion. 
As it had not been shown that these points had 
been wrongly decided by the High Court, their 
Lordships dismissed the appeal. Lahar Pitei 

PuEAN- Nath (1915) . I. L. R. 87 All. 298 

2, Religious endow- 

■ ments — 8hebait — Nature of debutter grants, where 
grantee is to enjoy ^ro^erties from generation to 
generation on performance of sheba of the goddess — 
Permanent leases by grantee, validity of — Civil 
Procedure Code {Act V of 1908), s. 99 — Ambiguity 
— Evidence. In the construction of ancient grants 
and deeds, evidence is admissible as to the manner 
in which the thing granted has always been posses- 
sed and used, for so the parties thereto must be 
supposed to have intended. Weld v. Hornby, 7 
East 197 ,* 8 P. R. 608. Rex v. Osbourne, 4 East 
32, followed. The Court may call in aid acts 
under the deed as a clue to the intention. Doe 
V. Ries, 8 Bing. 181, followed. This principle 
does not apply unless there is an ambiguity. 
Attorney -General v. The Corporation of Rochester, 
6 DeG. M. d; Q. 882, followed. Consequently, 
while in a case of ambiguity the Court will up- 
hold that construction of a deed which justifies 
a long usage as to the application of trust funds, 
the Court will not, where there is no ambiguity, 
accept an erroneous interpretation though con- 
sistent with usage, so as to sanction a manifest 
^breach of trust. Drummond v. Attorney -General, 
2 H. L. C. 8B7, followed. If there is a deed which 
says, according to its true construction, one thing 
you cannot say that the deed means something 
else, merely because the parties have gone on for 
a long time so understanding it. Sadlier v. 
Biggs, 4 H. L. C. 435, followed. Where two 
ancient debutter grants by one of the Maharajas 
of Pachete were h,eld to be ambiguous, the pro- 
perties having been given to the grantee who 
was to enjoy them from generation to generation 
on performance of the sheba of the goddess, and 
in 1829 the successors ■ of the grantee gave two 
permanent leases to the piedecessors in interest 
of the plamtifls ; Held, that in those circumstances 
the Court might determine the true character of 
the endowment from the manner in which the 
dedicated properties had been held hnd enjoyed. 
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That the properties in dispute were not absolute 
debutter properties of the goddess, but were the 
personal properties of the grantees subject to the 
charge of the worship of the goddess. Ganga v. 
Brindaban, 3 W. R. 142, Madan v. Kamal, 8 W. R. 
42, referred to. That the permanent leases had 
become indefeasible by lapse of time. Jagamba 
Goswamini v. Ram Chandra Goswmi, I. L. R. 
31 Calc. 314, Damodar Das v. Lahhan Das, I. L. 
R. 37 Calc. 885 ; L. R. 37 I. A. 147, as explained 
in the case of Madhu Sudan Mandal v. Radhika 
Prosad Das, 16 C. L. J. 349, followed. Ktjlada 
Peosad Deghoeia V . Kali Das Naik (1914) 

I. L. R. 42 Calc. 536 

HINDU LAW— GUARDIAN. 

Guardian of a minor^s 

person and property->—N atural guardians, who are 
— Rights of parents, elder brother and direct male 
and female ancestors — Paternal aunt, not a natural 
guardian — King's rights, paramount — Recourse to 
Court, necessary, if no natural guardian alive — 
Alienation by de facto guardian — Setting aside, 
if necessary — Suit or possession — Limitation Act 
(IX of 1908), Art. 44 or 144, applicability of. Under 
the Hindu law, nobody else than the father and 
the mother of a minor (with probable exceptions 
in favour of the elder brother and the direct male 
and female ancestors) is entitled as a matter of 
natural right to be and to act as a guardian of a 
minor’s person and property ; consequently a 
paternal aunt is not a natural guardian of a minor. 
Where there is no natural guardian alive, recourse 
must be had to the Court as representing the 
rights of the King which are paramount to even the 
rights of the parents, for the appointment of a 
guardian. Alienations without necessity, made 
by a de facto guardian, need not be set aside. 
Article 44 of the Limitation Act (IX of 1908) does 
not apply to alienations by unauthorised guardians. 
Thayammal V . Khppajtka Koxjndah (1914) 

I. L. R. -38 Mad. 1125 

HINDU LAW— HUSBAND AND WIPE. 

— - — Acquisition of pro- 
perty by husband and wife — Joint-trade — Property, 
joint — Wife's interest — Stridhanam — Power of dis- 
position — Death of wife — No survivorship to hus- 
band — Devolution on her heirs — Suit in ejectment 
— Decree for joint possession, if, can be given. 
Where certain properties were acquired with the 
profits earned by a husband and his wife (who were 
Hindus) in a trade which was carried on by both 
of them : Held, that the properties were under 
the Hindu law the joint properties of the husband 
and the wife, and her interest therein was her 
stridhanam which on her death did not sur- 
vive to her husband but devolved on the heirs 
to her stridhanam property. Property acquired 
by a woman by her own exertions during conver- 
ture is her own property which she is entitled to 
hold independently of her husband and it devolves 
on her heirs on her death. Though the suit be 
one in ejectment, a decree for joint possession 
may be passed in favour of the plaintiff. Mtjthit 
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HINDU LAW— HUSBAND AND WIFE— co7^c^^2. 
Bamakrishna Naicken r, Mabimuthu Gounbait 
(1914) . . . 1. L. R. 38 Mad. 1036 

HINDU LAW— INHERITANCE. 

See Moktjnba Lal Chakras abti v. Mor- 

MOHINI Debi . 19 C. W. N. 472 

1. — . — Inheritance — Illegi- 

timate children, right of, to — Prostitution, not 
destroying kinship by blood^Mitakshara — ’'"’Daugh- 
ters meaning legitimate daughters. Except in 
the case o£ Sudras, among whom illegitimate 
sons have a right of succession, illegitimate children 
are not heirs under the Hindu law, especially 
under the Mitakshara system, to succeed to the 
property of any kind left by either of their parents. 
Hence, a legitimate son of a Sudra woman, born 
in lawful wedlock, succeeds to the property acqui- 
red by his mother by prostitution after the death 
of his father and her illegitimate daughter born in 
prostitution is not an heir to such proj)erty. Pro- 
stitution does not sever the tie of kinship by 
blood and does not bring the prostitute within 
the category of “ dancing girls ” whose children 
are allowed by custom and precedent in Southern 
India the right of succession to the property 
acquired by their mothers. The word “ daugh- 
ters ” in the rule of the Mitakshara which allows 
daughters to succeed to their parents’ property 
in certain cases, means only legitimate daughters. 
Meeisakshi Mcjkiandi Pa2?ikk;ak (1914)"^ 

I. L. R. 38 Mad. 1144 

2 . Inheriiance — 

Leprosy, anmthetic, not a ground of exclusion from 
‘ — Incurability, not a safe test — Grouyids of exchi- 
sion in texts, some obsolete. Under the Hindu 
Law a person sufiering from the ansesthetic form 
of leprosy though considered incurable by medical 
men, is not disentitled to inherit. Obiter : — 
Both the tests of Hindu Law texts and the decided 
-cases fully establish that it is only the agonizing, 
sanious or ulcerous type of leprosy that is a dis- 
qualification to disinherit. Deformity and un- 
fitness for social intercourse arising from the 
virulent and disgusting nature of the disease 
would appear to be what has been accepted in 
both the texts and the decisions as the most 
satisfactory test. Most of the decisions which 
have excluded lepers deal only with right to parti- 
tion. Janardhan Pandurang v. Qopal Pandurang, 
5 Bom, H.Q,B, {A,G,J.) 145 ; AnantaY. Bamabai, 
/. L. B, 1 Bom, 554 ; Bangayya Chetti v. Thani- 
kachalla Mudali, I. L. B, 19 Mad, 74, and Helan 
Dasi V. Durga Das Mandal, 4 C,L.J, 32B, dis- 
tinguished. Banchod v. Ajoobai, 9 Bom. L. B, 
1149, referred to. Many of the grounds of exclu- 
sion referred to in the texts would not now be 
enforced by the Ciourts and are practically obsolete 
Hayarohaha Pathah V. Stjbbaraya They ah 
<1913) ... I. L. R. 38 Mad. 250 

3. Inheritance — 

Mitakshara — Benares school of law — Great grandson 
of grandfather of deceased male owner — Grandson of 
greatgra^father of deceased — “ Putraf^ interpreta- 
tion of — Lineal and collateral descendants — Blood 
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relationship or propinquity among gotrajas — Lest 
is capacity to offer oblations — Introducing into 
the decision the opinion of another Judge not a party 
to the judgment — Practice not approved. On this 
appeal, in which the question for decision related 
to the order of succession under the Mitakshara, 
as expounded in the Benares school of Hindu 
law, among the collateral kindred belonging to 
the same parental stock as the last male owner, 
who died leaving no malelssue. Held (affirming the 
decisions of the Courts in India), that the respond- 
ent (defendant) as the great grandson of the 
grandfather of the deceased, and the grandson of 
his paternal uncle, was the preferential heir as 
against the appellant (plaintiff) who was the 
grandson of the deceased’s great grandfather. 
The word putraf^ which when used in relation 
to the last owner signifies and includes, “ son, 
grandson and great grandson,” thus including 
three degrees in the direct line of descent, is not 
to be construed in a literal and restricted sense 
when used in connexion with collateral relatives 
such as brother, uncle or grand-uncle. The 
following cases were referred to and discussed : — 
BuicJiepiiUy Duit Ilia. v. Bajunder Naram Bae, 2 
3Ioo. I. A. 132, 153, Bhyah Bam Singh v. Bhyah 
Ugur Singh, 13 3Ioo. I. A, 373, Kureem Chand 
Gurain v. Oodung Gurain, 6 W, B. 15S, Kalian 
Bai Y. Bam Ckandur, I.L.B.24AII, 128, Bachava 
V. Kalingapa, I. L, B. 16 Horn. 716, Parasara 
Bhatlar v. Banyaraja Bhaitar, 1. L. B, 2 Mad, 
202, Stir ay a Blnihta v. Lakshminarasamma, I. 
L. B. 5 31 ad. 291, and Chimiasami Pillai v. Kunju 
PiUai, I. L. B, 35 Mad. 152, and the last two 
cases w-ere dissented from The respondent was 
also entitled to succeed on the ground that 
he admittedly conferred greater benefit on the 
deceased by the offerings he was capable of makmg 
to the manes of the common ancestor. In judging 
of the nearness of blood relationship or propinquity 
among the gotrajas, the test to discover the pre- 
ferential heir is the capacity to offer the oblations. 
Bhayah Bam Singh v. Bhyah Ugur Singh and the 
principle laid down in the Viramitrodaya, Golap 
Chandra Shastri’s Translation, page 91, chapter II, 
part I, s. 23a., and by Dr. Sarvadhikari, Tagore 
Law Lectures (1880) page 629, followed. It is 
an undesirable course and one not approved by 
their Lordships of the Judicial Committee, to 
introduce the opinion of another Judge not a 
party to the judgment, for the purpose of enforcing 
the conclusion arrived at. Bhddha Sihgh v. 
Laltu Sihgh (1915) . . I. L. R. 37 AIL 604 

4. Inheritance — Suc'- 

cession to Impartible Estate governed by rule of 
primogeniture where no custom excluding females 
existed — Widow of holder who died without male 
issue — Evidence of separation in joint family — 
Junior members leaving family-house and living in 
separate residence after obtaining grant for main- 
tenance. The succession, on the death of a holder 
without male issue, to an impartible estate which 
descended by the rule of primogeniture, the junior 
members of the family being entitled to grant for 
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maintenance, and where no cnstom excluding 
females existed, depended on whether there had 
bepn a separation between two brothers, the 
father and predecessor in title of the deceased 
holder and the father of the next contingent 
reversioner. On that question the Courts in 
India differed, the Subordinate Judge finding that 
a separation had taken place, and the High Court 
being of opinion that what had occurred did not, 
in intention and fact, amount to a complete separa- 
tion. Held (reversing the decision of the High 
Court), that the evidence clearly proved that 
there had been a complete separation, and that the 
widow of the last holder was therefore entitled to 
succeed to the estate for a Hindu widow’s interest 
in priority to the next male reversioner. Taea 
Ktjmaei V . Chaturbhxjj Narayan Singh (1915) 
L L. R. 42 Calc. 1179 

5. Might of bandhus to 

inherit — Bhinnagotra sapindas — Paternal grand- 
other's son's son's daughter's sons — Limitation of 
sapindd relationship — Same limitation, namely, 7 
degrees on father's side and 6 degrees on mother's 
side in respect of marriage, affinity, impurity and 
exequial rites and in cases of inheritance — Mitak- 
shara, Ch. II, ss. 5 and 6, The Hindu Law con- 
tains its own principles of exposition, and ques- 
tions arising under it cannot be determined on 
abstract reasoning, or on analogies borrowed 
from other systems of law, but must depend for 
their decision on the rules and doctrines enun- 
ciated by its own law-givers and recognised 
expounders. The word “ bandhu " has in the 
system of the Mitakshara a distinctive and 
technical meaning, in other words it signifies 
a bhinnagotrasapinda. The appellants as being 
the paternal grandfather’s son’s son’s daughter’s 
daughter’s sons of '-a deceased Hindu, claimed 
to succeed to his' property as his next-of-kin 
or bandhus under the Mitakshara Law. The 
respondents contended that the appellants had no 
heritable right in the property as they did not 
come within the category of bandhus entitled to 
succeed. Held, {a) that the sapinda relationship on 
which the heritable' right of collaterals is found- 
ed ceases in the case' of the bhinnagotra sapinda 
with the fifth degree from the common ancestor ; 
and (b) that in order to entitle a man to succeed 
to the inheritance of another, he must be so 
related to the latter that they are sapindas of each 
other. The appellants, therefore, being sixth 
in descent from the common ancestor, and there 
being no sdpinda relationship between them and 
the propositus, they came with neither {a) nor 
(6) and were not entitled to inherit. The decision 
in the case of Greedharee Ball Moy v. Government 
of Bengal, 12 Moo. I, A. 448, does not warrant the 
contention that the three classes of bandhus, 
namely atma-bandhus, pitri-bandhus and matri- 
bandhus, into which Vijnaneswara divides the 
bandhus in the Mitakshara, can be added to or 
extended. The limitation of sapinda relationship 
laid down in the Mitakshara (Achara Kanda),^ .6., 
that it ceases after the 7th ancestor on the father’s 
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side and the 5th ancestor on the mother’s side, is 
not confined to prohibition in respect of marriage, 
impurity, and exequial rites only, but applies 
also to inheritance. Lallubhai v. Mankuvarbai, 

I. L. E. 2 Bom. 388, Per Westropp C. J., Umaid 
Bahadur v. XJdoi Chand, I. L. E. 6 Calc. 119, and 
Bahu Lai v. NanJcu Earn, I. L. E. 22 Calc. 339, 
referred to. The value of the statement by 
Shastri Golap Chandra Sarkar in his work on 
Hindu law that “ the word ‘ bandhu ' in the Mitak- 
shara means and includes all cognate relations 
without any restriction, or at any rate all cognates 
within 7 degrees on both the father’s as well as 
the mother’s side,” is considerably discounted by 
his desire, in order to prevent the deceased’s 
property becoming, so to speak, derelict and thus 
escheating to the Crown, to bring in the caste 
people also as bandhus ; and his employing the 
English equivalent of relation does not seem to 
be supported by the definition of sapinda relation- 
ship in the Mitakshara itself. The argument that 
the application of the sapinda relation in the 
case of bandhus should be extended beyond the 
5th degree on the ground that it is not likely that 
Vijnaneswara would give a right of inheritance 
to a spiritual preceptor or guru before kinsmen, 
however remotely connected, ignores the peculiar 
and intimate relationship which exists in the 
Hindu system ^between the pupil and the guru 
who has to initiate him into the mysteries of 
the Vedic laws and rites, and under whose roof he 
has to pass so many years of his life, in which 
circumstances the mystical relationship between a 
spiritual preceptor and his pupil might well be— 
regarded as creating a far closer tie than remote 
relationship of blood. Ramohandea Martand 
Waikar V . ViNAYEK Venkatesh Kotheear (1914) 

I. L. R. 42 Calc. 884 

6. ^ Inheritance — 

Mitakshara law — Succession of sapindas of same 
and different degrees — U ncle of half blood opposed 
as heir to . son of uncle of wh(de blood — Civil 
Procedure Code {1882), ss. 317 and 231 — Execution 
of mortgage decree by one of several decree-holders — 
Suit by heirs of the other decree-holders against 
decree-holder who, after a sale subject to rights of 
heirs of the others, claimed and obtained sole posses- 
sion. Held (affirming the decision of the High 
Court), that under the Mitakshara law the pre- 
ferenec of heirs of the whole blood to those of 
the half blood confined to “ sapindas of the 
same degrees of descent from the common 
ancestor.” Where therefore, the choice of heirs 
lay between sapindas of different degrees, an 
uncle of the half blood as being less remote from 
the common ancestor, is a preferential heir 
to the sons of an uncle of the whole blood. 
Suba Singh v. Sarfaraz Kunwar, I. L. M. 19 
All. 215, distinguished. The provisions of s. 
317 of the Code of Civil Procedure, 1882, were 
designed to create some check on the practice of 
making so-called benami purchases at execu- 
tion sales for the benefit of judgment. debtors 
and in no way affect the title of persons otherwise 
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beneficially interested in tlie purchase. One of 
three joint decree-holders’ of a mortgage decree 
alone took out execution under s. 231 of the Code, 
stating that the other decree-holders had died, and 
praying that execution might be subject to the 
rights of their heirs and representatives. He 
obtained leave to bid at the sale, purchased the 
property in his own name, and, furnished with a 
certificate of sale, got possession of the property. 
Held, in a suit by the heirs of the other decree- 
holders for the shares they were entitled to under 
the decree, that s. 317 of the Code was not appli- 
cable as a defence to the suit, and that the 
plaintiffs were entitled to recover their shares of 
the mortgaged property. Bodh Singh Hoodhoria 
V. Gunesh Chunder Sen, 12 B. L. JR. 317, followed. 
Ganga Sahai V. Kesri (1915) 

I. L. R. 37 AU. 545 

HINDU LAW— JOINT FAMILY. “ 

1, Joint family co- 

parcenary — Purchase from a co-parcener — Its effect 
on family co-parcenary — Alienee, not a tenant in 
common — One member becoming out-caste, excluded 
from the family — Limitation Act {IX of 1908), 
Art, 142, When a co-parcener alienates his share 
in certain specific family property, the alienee 
does not acquire any interest in that property 
but only an equity to enforce his rights in a suit 
for partition and to have the property alienated 
set apart for the alienor’s share if possible. 
Hem Chunder Ghose v. Tliaho JJIoni Debi, 
I, L. P, 20 Calc. 533, Amolah Rain v. Chandan 
Singh, I, L, R, 24 AIL 483, Narayan bin Bubaji v, 
Nathaji Durgaji, I.L.R. 28 Bom. 201, Pandurang v. 
Bhasher, 11 Bom. H. G. R. 72 and Vdaram v. 
Ranu, 11 Bom, H, O. R. 76, approved. The 
alienee cannot therefore sue for partition and 
allotment to him of his share of the property 
alienated. Venkatarama v. Meera Labai, I, L. R. 
13 3Iad. 275, Palani Konan v, ]\Iasakonan, I. L, 
R. 201 Mad. 243, and Ramkishore Kedarnath v. 
Jainarayan Ramrachhpal, 14 Mad. L. T. 163, 
referred to. Such an alienee has no right to 
possession and no status as a tenant in common, 
although he might have obtained possession of 
the property in execution of the decree against 
one of the co-parceners. Deendyal Lai v. Jugdeep 
Narain Singh, L. R. 4 I, A. 247, Suraj Bunsi 
Koer V. Sheo Per sad Singh, I. L. R. 5 Calc. 148, 
Hardi Narain Sahu v. Ruder Per hash Misser, 
1. L. R, 10 Gale, 626, followed. When a co- 
parcener became an out-caste and was driven out 
of the family, and did not enjoy family property 
for over 12 years, it amounted to exclusion and 
the" right to recover his share is barred. Per 
Bakewell, J.— The transferee only acquires an 
equity and it is only a right in personam and not 
a right in rem and the transferor remains a member 
of the co-parcenary until partition is effected. 
The question whether a general or partial parti- 
tion will lie is not^one relating to the law of proce- 
dure but must be decided according to the princi- 
ples of Hindu Law, Subba Ro%v v. Ananih- 
anarayana Aiyar, 23 Mad, L, J, 64, 70, and 
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Iburamsa Rowthan v. Theruvangadasami Naick, 
I, L. R, 34 Mad. 269, at p. 270, dissented from. 
A purchaser of the interest of a co-parcener must 
sue for a general partition of the entire family 
property. Iburamsa Rowthan v. Theruvenga- 
dasami NaieJe, I. L. R. 34 Mad. 269, 274, applied. 
When such purchaser fails to apply for amendment' 
of his plaint, after an issue is raised questioning 
the frame of the suit, his suit is liable to be 
dismissed. Subha Row v. Ananthanarayana Aiyar,. 
23 Mad. L. J. 64, 70, referred to. Mai^jaya v. 
Shanmitga (1913) . I, L. R. 38 Mad. 684 

2. — Joint Hindu fami- 

ly — Son's right to dispute alienation made by father 
— Son conceived hut not born at the date of the 
alienation. Held, that a Hindu son is competent 
to contest and alienation made by the father at a 
time when the son was in his mother’s womb. 
Sabapathi v. Somasundram, I. L. R. 16 Mad. 
76, followed. Mussamut Goura Chowdhrain v. 
Chummun Ghoiodry, W. R. Gap. No. 340, not 
followed. Kalidas Has v. Krishan Chandra Has,. 

2 B. L. R. 103, F. B., Hamnant Ramchandra v.. 
Bhimacharya, I. L. R. 12 Bom. 105, Minakshi v. 
Virappa, I. L. R. 8 Mad. 89, referred to. Deo- 
Narain Singh v. Gang a Singh (1914) 

I. L. R. 37 All. 162 

3. Joint Hindu fami- 

ly — Suit against father — Son's position and rights in 
execution proceedings, A creditor who has obtained 
a decree against the father of a joint Hindu family 
is entitled to put to sale the family property. The 
son whose interests are threatened is entitled to an. 
opportunity of contesting both the factum and 
the nature of the debt, and there is nothing in 
law to prevent him from coming into court in the- 
execution department and preventing, if possihler 
on those two grounds the passing of his interest 
to the auction purchaser. If the points are decided 
against him, the Court in execution can put the 
property to sale. Shiam Lai v. Ganeshi Lai, 
1. L.R. 28 All. 288, and Channu Tewari v. Dwarka 

3 All. L. J. 433, followed. Nanomi Babuasin v.. 
Modhun Mohun, 1. L. R. 13 Calc. 21, referred to. 
Per PiGGOTT, J. — A creditor who at first made 
the sons of his debtor parties to a suit against the 
latter, but subsequently withdrew the suit as- 
against them, would be in no worse position as 
regards the execution of his decree than he would 
have occupied if the sons had been impleaded. 
Indae Pal v. The Imperial Bank 1915) 

I. L. R. 37 All. 214 

4. Joint Hindu fami- 

ly and joint family business — Contracts by certain 
menders of the family for the benefit of the family — 
Managing members — Liability of the joint family 
for contracts entered into by managing members. 
A joint Hindu family firm must be regarded like- 
any other joint family asset if it in fact belongs 
to the joint family. If a business be carried on 
by the members of a joint Hindu family for the 
benefit of the entire family and there are members- 
of the family who do not actively participate in. 
the conduct of the business, particularly if suck 
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business has been originally established to the 
detriment of the family property and handed 
-down hereditarily, then the resultant liability 
of all the members of the family would be referable 
to the notion of managership by one or more 
members for the benefit of the rest in the usual 
sense in which the relations of the manager and 
other members of the family have often been 
accepted and defined in all the Courts and the 
liability of those members of the family not actively 
engaged in the conduct of the business would 
probably be restricted to the share of each such 
member in the joint Hindu family property. 
In a case where one or more members of a joint 
Hindu family start a business of their own not at 
the expense of the joint Hindu family nor with the 
intention of sharing its profits and losses with 
the other members, the position of the mem- 
bers so carrying on a joint family business and 
their liabilities to the other members have to be 
jregulated to the extent to which the conduct of 
such a firm and the resulting profits fall within 
the legal notion of self acquisition. Johaemal 
Ladhooeaivi V. Cheteaim Haesing (1914) 

I. L. R. 39 Bom. *715 

HINDU LAW— MAINTENANCE. 

Maintenance of widow, 

rate of — Possession hy widow of other property 
yielding income — Right to get maintenance from 
husband^ 8 estate. The fact that a Hindu widow 
is able to maintain herself out of other property 
is no ground for not giving her some main- 
tenance out of her husband’s estate, but it is a 
factor to- be taken into account in determining 
the quantum of maintenance to be decreed her. 
The right of a widow of a co-parcener in a Hindu 
family to maintenance is an absolute right due to 
her membership in the family and does not depend 
on any necessity arising from her want of other 
mean^ to support herself. Ramawati Koer v. 
Manjhari Koer, 4 C. L, J. 74, dissented from. 
Lingayya V. Kanakamma (1913)“ 

I. L. K. 38 Mad. 153 

HINDU LAW— MARRIAGE. 

Dissolution of marri- 
age — Custom of caste — custom authorising either 
spouse to divorce the other on payment of a sum of 
money fixed by the caste — Custom immoral and 
cannot be recognised by the Court — Indian Contract 
Act {IX of 1872), s. 23, A custom, stated to exist 
among Hindus of the Pakhali ' caste by which the 
marriage tie can be dissolved by either husband 
or wife against the wish of the divorced party, 
the sole condition ^ttached being the payment 
of a sum of money fixed by the caste, cannot be 
recognised by the Court. It must be regarded 
■as immoral or opposed to public policy within 
the meaning of s. 23 of the Indian Contract Act 
•{IX of 1872) and is equally repugnant to Hindu 
Law, which regards the marriage tie as so sacred 
that the possibility of divorce on the best of grounds 
is permitted only as a reluctant concession. Reg, 
•V. Karsdn Goja and Reg, v. Rai Rupa, 2 Bom. 
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H. C. R, 124, followed. Keshav Hargovan v, 
Bai Gaxdi (1915) . I. L. R. 39 Bom. 538 

Minor — Will — Incap- 
acity to make — Contract, incapacity to make — 
Majority, age of, for making a will — Indian Majority 
Act {IX of 1875), s. 3, effect of — Onus of proving 
minority, on propounder of a will — Onus of proof, 
immaterial, ivhere whole evidence recorded — Indian 
Evidence Act (/ of 1872), s. 32 {5) and {6) — Recital 
in a father^ s will as to son^s age, admissibility of 
— Indian Evidence Act {I of 1872), ss. 35 and 82- 
Register of births and deaths, admissibility of, under 
— Indian Evidence Act {I of 1872), s. 145 — Docu- 
ment, intended to contradict witness, not put to 
witness, inadmissibility of — Horoscope, when admis- 
sible, A Hindu minor though not governed by the 
Hindu WiUs Act or the Indian Succession Act 
cannot make a will and the age of majority for 
the purposes of making a will is determined by the 
Indian Majority Act. Suhhayya v. Kondayya, 16 
Mad, L. J, 135, Deheram Bulliya v. Somanchi, 
Seetharamayya, 2 Mad, W, N. 383, Bhagirathi 
Bai V. Vishwanath, 7 Bom. L. R. 92> Baigulalb v. 
Thakorelal I. L. R. 36 Bom. 622, and Hardwari 
Lai V. Gomi, I. L. R. 33 All, 525, followed. Per 
Tyabji, j. (White, C. J. Obiter), When the 
defence of minority of the testator is raised to 
invalidate a will, the onus is on the party set- 
ting up the will to show that the testator was of 
full age when he made it and in the matter of 
onus, minority and testamentary incapacity stand 
on the same footing ; Smee v, Smee, 5 P. D, 84, 
and Bhagirathi Rai v. Vishwanath, 7 Bom, L, R, 
92, followed. A horoscope which is not spoken 
to either by its writer or by one who had special 
means of Imowiedge as to its correctness is inad- 
missible in evidence. Per White, C. J. — The 
question on whom the onus of proof lies is not 
of much importance when the whole evidence 
has been recorded. Chaudhry Mohammad Mehdi 
Hasan Khan v. 8ri Mandir Das, 17 G. W. N. 49, 
followed. A recital in a testator’s father’s will 
mentioning the age of the testator is admissible 
to prove the age of the testator under s. 32, clauses 
(5) and (d) of the Evidence Act and illustration {1) 
to that section. Oriental Government Security 
Life Assurance Company, Limited v. Narasimha 
Chari, I. L. R. 25 Mad. 183, at p. 207, Ram Chandra 
Dutt V. Jogeswar Narain Deo, I. L. R. 20 Calc. 
758, Deheram Bulleyya v. Somanchi Seetharam- 
ayya, 2 Mad. W. N. 383, and Subramanian Ghetti 
V. Doraisinga, 24 Mad. L. J, 49, followed. A 
register of births and deaths kept under Madras Act 
III of 1899 is a public document and a certified 
copy thereof is admissible under ss. 35 and 82 of 
the Evidence Act. A document by which it is 
intended to contradict a witness will not be admis- 
sible in evidence under s. 145, Evidence Act, 
unless it is put to the witness or unless it is other- 
wise admissible under the Act. Per Cxjeiam : 
Under the Hindu Common Law a minor cannot 
make ahiy disposition of property during his 
lifetime, e,g., a gift ; and consequently he cannot 
make any disposition of his property to take 
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efiect after his death. KRiSHNAMACHAEiAii v* 
Krishnamachabiae (1913) 1. L. R. 38 Mad, 166 

HINDU LAW— MORTGAGE. 

Mortgage — 3£iiahsliara 

— Mortgage hy father to secure personal debt — 
Neither antecedent, nor for family purposes, nor 
immoral — Suit brought after his death — Limitation 
— Limitation Act {XV of 1877), Sch. IL Arts. 120, 
132. — Transfer of Property Act {IV of 1882), s. 85, 
Civil Procedure Code {Act V of 1908), 0. XXXIV, 
r. 1, The Eull Bench decision in the case of 
Luchmun Bass v. Giridhur Choiudhry, I. L. P. 6 
Calc. 855, is still binding on this Court as no con- 
trary rule has yet been laid down by the Judicial 
Committee of the Privy Council [either in Nanomi 
Babuasin v. Modhun Mohun, I. L. R. 13 Calc. 
21 ; L. P. 13 I. A. 1, or Bhaghut Per shad v. Girja 
Peer, I. L. P. 15 Calc. 717 ; L. P. 15 I. A. 991 nor 
has it been superseded by subsequent legislation 
as s. 85 of the Transfer of Property Act (now 
replaced by 0. XXXIV, r, 1 of the Civil Pro- 
cedure Code, 1808) cannot touch the question. 
Where a suit upon a mortgage effected by a father 
governed by the Mitakshara Law for a debt, which 
is neither antecedent nor for family purposes and 
not proved to be immoral, had been brought 
(more than six years) after the death of the father 
against the sons, some of whom were adult and 
some minors at the time of the mortgage ; — Held 
(without deciding when the right to sue accrues), 
that Art. 132 of the Schedule to the Indian Limi- 
tation Act had no application as there was^ no 
charge on immovable property enforceable against 
the sons; consequently, Art. 120 governed the case. 
Luchmun Bass v. Giridhur Choicdhry, I. L. P. 5 
Ccf'Zo. <555, affirmed. Kishun Per shad Chowdhry'v. 
Tipan Pershad Singh, I. L. P. 34 Calc. 735, 
approved. Mahsewar Butt Tewari v. Kishun 
Singh, I. L. R. 34 Calc. 184, Bisivanath Pershad 
Mahata v, Jagdip Narain Singh, I. L. P. 40 Calc, 
342 : 17 C, W. N. 1025, Sheo Narain Pay v. Mok-^ 
shoda Bas Mittra, 17 C. W. N. 1022, overruled. 
BnuKAirnAN Singh v. Bidya Prasad Singh 
(1915) . . . 1. L. R. 42 Calc. 1068 

HINDU LAW— PARTITION. 

I; Mitakshara — Par- 

tition hy grandsons — Paternal step-grand-mother 
entitled to a share. According to the Mitakshara, 
the paternal step -grandmother is entitled to a 
share in the family estate when it is partitioned 
among her grandsons. Vithal Ramhrishna v. 
pRAHLAD RAsiKErsHKA (1915) I. L. R. 39 Bom. 373 

2, . — Partition — Property 

to be partitioned should be taken as existing at the 
date of the suit — Shares taken away by some of the 
co-parceners before the suit not to be taken into 
account. The plaintiff, as representing one branch 
of the family sued the defendants who represented 
other two branches, to recover by partition his 
share in the property which he alleged was one- 
third. The plaintiff had two brothers, one of 
whom had separated from the family by receiving 
his share (which then' was l-12th) some years 
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before the suit. The defendants contended that 
the 1-1 2th share should go in reduction of the 
plaintiff’s share at the partition, that is, he was 
entitled to 1-3 minus l-12=|-th share. The 
lower Court having awarded a Jrd share to the 
plaintiff, some of the defendants appealed : — 
Held, that the share to which the plaintiff was 
entitled in the family property was |rd and not 
Jth, for partition should be made rebus sic stanti- 
bus as on the date of the suit. Pranjivandas 
Shivlal^’. Iohhara]\i (1915). I. L. R. 39 Bom. 734 

3, — Suit for partition 

hy a minor co-parcener — Eight to mesne profits — 
No exclusion — Separate living of minor co-parcener 
— Same rule as in the case ■.of major co-parceners 
suit for account — Principle different — Provisio 7 i for 
expeiises of Upanayanam and marriage of co-par- 
ceners in a partition suit — Seituig apart of funds — 
Whether JJpanayana and marriage of male co-par- 
eners are obligatory cere7no7iies — Provisio7i for mar- 
riage of U7Vinarried siste7‘s tvhether obligatory — 
Whether experises of 7narriage of a male co-parcener 
is a reaso77able expense — Eight to mai7iiena7ice of 
mother — Whether ooily son^s share liable or share of 
step-sons also liable — Boctrme of Mitakshara as to 
7'ight by bi7ik exa7/ii7ied — Civil Procedure Code (Act 
V of 1908), 0. XLI, r. 3. In a suit for partition by 
a minor co-parcener against his step-brother who 
was a major, the plaintiff is not entitled to recover 
mesne profits in the absence of proof of exclusion, 
by the manager. The question of the right of a 
minor co-parcener to an account from the mana-- 
ger stands on a different j)rinciple and has no* 
bearing in deciding whether a minor is entitled to 
claim mesne profits. Krishna v. Subbanna, I. 
Jj. R. 7 Mad. 564, and Ahhayacha7idra Boy 
Choudhry v. Pyari Mohan Guho, 5 B. L. P. 364, 
referred to and explamed. Where* the mother 
of the plaintiff was joined as a defendant in. 
the suit for partition, but a separate provision 
for maintenance was refused by the Court of 
Eirst Instance on' the ground that her main- 
tenance should come out of the plaintiff’s own 
share only, and she had appealed to the lower- 
Appellate Court but preferred no Second Appeal' 
to the High Court but was made a respondent in 
the Second Appeal preferred by the first defendant,, 
it was held that the plaintiff who was a respondent 
in the Second Appeal was competent to prefer a 
memorandum of objections in the High Court 
objecting to the lower Court’s refusal to make 
a provision for her maintenance, as he is affected 
by the judgment and interested in disputing its ■ 
correctness. The High Conrt has power under 
Order XLI, rule 33, of the Civil Procedure Code 
to pass such decree as it thinks' proper dealing 
with the rights of all parties before it. Per 
SxJNDARA Ayyab, J. — In a suit for partitions 
provision must be made in the decree for expenses 
of the Upanayanam and marriage of male co- 
parceners as well as for the expenses of the 
marriage of the unmarried sisters out of the 
family property whether it is ancestral or separate 
or self -acquired property of the father of the^ 
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parties. Marriage is a proper ceremony for a 
Brahmin and an obligatory ceremony for all 
Hindus with extremely few exceptions. Modern 
custom is undoubtedly in favour of allowing 
the provision. In deciding what ceremonies are 
regarded as proper and necessary, regard should 
be had to the sentiments of the community, 
especially when there is a difference of opinion 
among the text writers. A brother who has had 
his own marriage performed at the family ex- 
pense, is not entitled to object to a similar 
provision being made for the other brothers. 
The mother of a co-percener is entitled to have 
3 > provision made for her maintenance out of 
the entire family property including the share of 
her step-son as well as the share of her own 
:Son. ZcbMindciT of Oorcaud v. McenaJcshi Am-- 
mal, 5 Madl H. G. B. 377, Kumaravelu v. 
VitaTut, Goundan, 7. 7/. B. 6 Mad* 29, Subha- 
‘.rayalu Ghetti v. Kamalavalli Thayramma, 7. L. B. 
35 Mad. 147, referred to and followed. Heman- 
,gini Dasi v. Kedarnath Kundu Ghowdhry, 7. L. B. 
16 Gale. 758, distinguished. Per Sadasiva 
.Ayyar, J. Initiated brothers must set apart 
from the paternal estate the expenses of the 
initiation of the uninitiated brothers and sisters 
before dividing the paternal property whether it 
is ancestral or self-acquired property of the father. 
Upanayana or the ceremony of investiture of 
•thread, in the case of a male member of a co- 
parcenary, and marriage in the case of a female 
-are obligatory samsharas which the initiated 
brothers are bound to perform for their unitiated 
brothers and sisters, and the initiated brothers 
■are bound to make a provision for the expenses of 
performing the same out of the paternal estate 
before it is divided. Marriage in the case of a 
male member of a co-parcenary is not an obligatory 
.samsTcara for the performance of which the initated 
brother is bound to make a provision out of the 
paternal property at the partition. Karnes- 
warasaetri v. V eeracharlu, I. L. B. 34 Mad. 433, 
referred to. Per Spbnoeb, J., on reference — 
Marriage is an obligatory ceremony on Hindus 
who do not desire to adopt the life of a Sanyasi, 
and a fund for the expense's of the marriage of 
-unmarried co-sharers should be set apart at the 
partition of the paternal estate. Srikivasa 
Iyengar v. THmuYENGAPATHA Aiyangar (1914) 

1. L. R. 38 Mad. 656 

HINDU LAW— REVERSIONERS. 

Suit for declaration 

hy rei)ersioner that deed of gift by holder of life- 
interest inoperative and for possession and other 
reliefs — Prayer in appeal confined to deed of gift 
only — Propriety of declaration — Court-fee stamp. 
The plaintiffs claimed to be the reversionary heirs 
•expectant of one D after the deaths of his widow 
and daughter, together with one S. It appeared 
that D’s widow and daughter has executed a deed 
of tamliknamah in favour of S, who on his part 
•claimed to be the sole immediate reversioner. 
In the plaint the prayer was for a declaration 
that the deed of gift was ineffective against the 
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plaintiffs, for hhas possession of the property in 
suit, for the appointment of a Receiver, for a 
declaration that the plaintiffs were the reversionary 
heirs after the death of D’s widow and daughter. 
Court-fees were paid upon these prayers in the 
lower Court which dismissed the suit as premature 
but in the High Court the plaintiffs only sought 
for a declaration as to the deed of gift and for the 
appointment of a Receiver. At the hearing of 
the appeal the latter prayer also was given up. 
Rupees twenty only in court-fees was paid on 
the appeal. Held, that the appeal was sufficiently 
stamped. That the plaintiffs who on the evidence 
appeared to be some of the immediate reversioners “ 
were entitled to have the deed of gift declared 
inoperative as against themselves. That the 
fact that such a declaration must be founded on 
reasons that could support a declaration that 
they were heirs to D could not shut them out of 
their right to a declaration as to the invalidity 
of the document in question. Jagdeep Nabain 
Singh v. Jaibasi Koer (1914) 19 C. W. N. 1191. 

HINDU LAW— STRIDHAN. 

-y- — Stridhan — Promise to 

give dowry ^ at marriage — Land given years after- 
wards, if jautuka — Ajautuka properties, succession 
lo — Preferential heir — Husband or brother. On 
the death of a Hindu married woman, governed 
by the^ Dayabhaga Law, her ajautuka stridhan 
properties will aways be inherited by the brother 
in preference to the husband, irrespective of the 
form in which the marriage was celebrated. Pro- 
perty given by a brother to his sister, 7 years after 
the latter’s marriage’, in apparent fulfilment of a 
promise made at the time of marriage to give a 
quantity of land as dowry, is nevertheless ajautuka, 
as the promise could not have been specifically 
enforced in respect of the land given, which in 
fact was given after marriage. Mahendba Nath 
Maity V. Gibis Chandra Maity (1915) 

___ 19 C. W. N. 1287 

HINDU LAW— SUCCESSION. 

/Sec Kedar Nath Baistbrjee v. Habib as 
Ghosh . . . 19 C. W. N. 1181 

— — Mitakshara, Gh. 

77, s. 5, pi. 4 and 5 — Mayukha, Gh. VIII, ,pl. 
18 — Gompact series of heirs — Brothers widow — 
Sapinda — Uncle's sons — Brother's widow nearer 
heir. The widow of a brother of the deceased is, 
as a sapinda, a nearer heir of the deceased than 
his paternal uncle’s sons. Basangavda v. Basa- 
NGAVDA (1914). ^ I. L. R. 89 Bom. 87 

2. — — — Mitakshara, Ghap» 

II, s. 8, para. 2 — Glaim by plaintiff as Pitrai 
Ghela to recover the property of a deceased Bairagi — 
Glaim not maintainable on the ground of custom and 
Hindn Law — Bairagis — Sanyasis — Hermit, ascetic, 
student in theology — Heirs — Preceptor, virtuous 
pupil and spiritual brother in reverse order. The 
plaintiff claiming as Pitrai Chela of a deceased 
Bairagi sued to recover the property of the deceased. 
Held, dismissing the suit, that both on the ground 
of custom and on the ground of Hindu Law the 
plaintiff had failed to make out his case. The 
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declared heir of a Sanyasi tinder the Mitakshara 
is a virtuous pupil. According to the Mitakshara, 
chap. II, s. 8, para. 2, the heirs of the property 
of a hermit, of an ascetic and of a student in 
theology are the preceptor, the virtuous pupil and 
the spiritual brother belonging to the same hermit- 
age in the inverse order. Qwcere ; Whether Bair- 
agis can be classed as Sanyasis because the order 
of Bairagis is not confined to the members of the 
twice born castes. Ramdas Gopaldas v . Baldev- 
DASJI EIaushalyadasji (1914) 

I. L. R. 39 Bom. 168 

3 , S ucc es si o n — 

Maiden's property — Preferential heir. One Sitabai 
■who became entitled to Rs. 3,000, under an insu- 
rance policy on the death of her father, died 
unmarried ; and the plaintiff, the sister of her 
mother, sued for a declaration that the defendant 
who was the step-mother of the deceased Sitabai 
was not her heir under the Hindu Law and that 
she as the maternal aunt of the deceased was 
her lawful heir and entitled to the amount that 
was held in deposit in Court. Held, that the 
plaintiff was not entitled to succeed in preference 
to the defendant. The sapindas, both of the 
father and the mother, must refer to the same 
persons as the mother becomes a member of the 
father’s family on her marriage, Tulcaram v. 
Narayan Bamchandra, 1. L. E. 36 Bom. 339, 
Janglubai v, Jetha Appaji, I. L. E. 32 Bom.iOO, 
and Dwarka Nath Roy v. Sami Chandra Singh Eoy^ 
I. L. R. 39 Calc. 319, followed. The rule that 
female gotraja sapindas do not inherit as agnate 
relations taking the rank which they would be 
entitled to if their claims were based on sapinda 
relationship has been applied to the succession of 
male’s property. Balamma v. Pullayya, I. L. R. 
18 Mad. 168, and Thayammal v, Annamalai 
Mudali, !• L. R. 19 31 ad. 35, referred to. The 
rule that in the case of succession to sridhanam 
property, a daughter inherits as sapinda where the 
succession has to be traced through the father 
or the husband applies also to the case of a wife 
or widow. Manga Pillai v. Sivabhagiathachi 
21 Mad. L. J. 851, applied. Kamala v. Bhagi- 
BATHi (1912) . . I. L. R. 38 Mad. 45 

HINDU LAW— SURETY DEBT. 

Surety-debt of father 

— Son's liability for — Order in execution against 
father as surety — Subsequent partition between 
father and son — Attachment of property allotted 
to son's share— Non-liability of such property — 
Claim petition by son, dismissal of — Subsequent 
suit by son — Liability of surety, if enforceable in 
execution— Civil Procedure Code {Act XIV of 
1882), ss. 253, 583 and 610 — Civil Procedure Code 
{Act V of 1908), s. 53 — Inapplicable where 
father is living. The second defendant obtained 
a decree for maintenance against the third 
defendant* Pending an appeal against the 
decree, the former recovered the amount in execu- 
tion on the first defendant standing surety for the 
second defendant.' The decree was reversed on 
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appeal ; the third defendant applied in execution 
proceedings for restitution against the first defen- 
dant as surety ; an order was passed in execution 
for recovery of the amount against the first 
defendant and certain lands were attached. 
The plaintiff, who was the son of the first defen- 
dant, filed a claim petition objecting to the attach- 
ment on the ground that under a partition between 
his father and himself made subsequent to the 
order against the first defendant but before the 
attachment, the properties in question had fallen to 
his (plaintiff’s) share and consequently were not 
liable to attachment. The petition was dismissed. 
The plaintiff thereupon brought the present suit 
for a declaration that the suit properties 
were not liable to be attached under the order 
passed against the first defendant. Held, that, 
under ss. 253 and 583 of the Civil Procedure Code 
(Act of 1882), an order can be passed against 
a surety for recovering in execution proceedings 
the amount due from him. Held, further, that a 
Hindu son is liable for the surety-debt of his 
father, to the extent of the joint family property 
I which came to his hands at partition. Rama- 
I chandra Padayachi v. Kondayya Chetti, I. L. R. 
24 Mad. 555, followed. But a decree for such 
a debt obtained against the father before partition 
is not executable after partition against the son 
and the joint family property allotted to him. 
Krishnasami Konan v. Ramasami Ayyar, 1. L. 

I E. 22 3Iad. 519, followed. S. 53 of the Code of 
1 Civil Procedure (Act V of 1908), which provides 
I that property, in the hands of a son, which under 
I the Hindu law is liable for the payment of a debt 
j of his deceased father in respect of which a decree 
I has been passed, shall be deemed to be assets in 
1 the hands of the legal representative only applies 
to the case of a deceased father ; the principle 
of the section cannot be extended to a case where 
the father is living. Kameswabamma v. Venkata 
S uBBA Row (1914) . I. L. R. 38 Mad. 1120 

HINDU LAW— WIDOW. 

1, Hindu widow — 

Reversioners — Right of reversioner to sue—Suit 
to set aside alienation and for possession — Nearest 
reversionary heir alleged to be precluded from suing. 
In this case it was held (affirming the decision of 
the High Court at Allahabad that the appellant 
could not maintain the suit (to set aside an aliena- 
tion by a widow and for possession) because a 
nearer reversionary heir was in existence whom he 
had failed to prove to be precluded from suing. 
The general rules laid down in Rani Anund Koer v. 
The Court of Wards, I. L. R. 6 Calc. 764 ; L. R. 
8 I. A. 14, followed. Jhandu v. Taeie (1914) 

I. L. R. 37 All. 45 

2. Rights of widow in 

respect of the property of her deceased husband. 
A Hindu widow in possession as such of her hus- 
band’s estate is not liable to account to anyone 
but is at liberty to do what she pleased with the 
property during her life-time, provided only that 
she does not injure the reversion. Renka v. 
Bhola Hath (1915) . . I. L. R. 37 All. 177 
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Construction of will 

Devise to widow — Gift-over — Life interest — Ab- 
solute gift -Tower of appointment — Alienation by 
gift or sale — Administration suit — Cause of action. 
A Hindu testator by Ms will provided for the 
performance of certain religious ceremonies 
and devised all his moveable and immoveable 
properties to his wife with power to alienate by 
gift or sale. He also by the same will made a 
gift-over to his daughter in the following terms : — 
** My daughter, Hara Kumari, shall become 
entitled to and possessor of whatever property 
will remain after your death and she shall enjoy 
the same keeping up and maintaining the aforesaid 
sheha, etc.” The will then went on to say : — 
“ the said daughter shah have the same rights as 
you have and he to whom my said daughter may 
willingly give away those properties shall while 
possessing the same and keeping up and maintain- 
ing the sheba enjoy them.*’ At his death on the 
11th March, 1866, the testator left him surviving 
his widow and an only daughter, Hara Kumari. 
The widow having obtained probate of the test- 
ator’s will, executed on the 19fch May, 1898, in 
favour of her two grand-daughters, Hemangini 
and Kagendrabala, born some time after the 
testator’s death a deed of gift of Certain 
properties acquired by her under the said will, 
On the 30th September, 1898, the widow died. 
In October, 18P9, Mahim Chandia Sarkar, the 
testator’s nephew, dispossessed Hemangini and 
Hagendrabala of these properties and took posses- 
sion of the same. On the 8th March, 1.908, Hara 
Kumari, in whose favour the High Court aad 
decided a suit brought by Mahim Chandra Sarkar 
for the construction of the testator’s will and for 
a declaration of the rights of the parties thereunder 
{11 0. W. Tf. 412 ; 1 C. L. J. 540) executed a 
deed of gift in favour of her daughter Hemangini 
and; on the 8th April, 1908, she also executed a 
similar deed in favour of her other daughter, 
Nagendrabala. and a Jcobala in favour of Hem- 
angini. In suits brought for administration by 
MaMm Chandra Sarkar against Hara Kumari, 
who died during its pendency, for recovery of 
arrears of rent and cesses in respect of a certain 
darpatni belonging to the estate of the testator, 
by Mahim Chandra Sarkar against the darpatnidar 
and Hemangini and Nagondrabala and for recovery 
of possession of certam property acqiiired by 
. virtue of the deed of gift from the testator’s widow, 
by Hemangini and Nagendrabala against Mahim 
Chandra Saikar. Held, that Mahim Chandra 
Sarkar had no cause of action and could not main- 
tain the suit for administration. Held, also, that 
the testator could make an absolute gift to his 
daughter who was his reversionary heir in absolute 
estate and that the gift to her under her father’s 
will was ^n absolute gift. Held, also, that there 
was no power of appointment to the daughter 
enjoining her to nommate an heir or successor to 
her father’s estate. Held, also, that the provi- 
sion for keeping up the sheba was merely a collateral 
charge on the property in whosover’s hands it might 
be and did not affect the absolute character of 
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the gift. Brij Lai v. Suraj Bihram Singh, I. L. R. 
34 All. 405, distinguished. Moulvie Mahomed 
Shumsool Hooda v. Shewuhram, L. R. 2 I. A. 7, 
Radha Prasad MulUch v. Raneemoni Dassi, I. L. 
R. 35 Calc. 896; L, R. 35 I. A. 118, Jatindra 
Mohan Tagore v. Ganendra Mohan Tagore, 9 B. 
L. R. 377, Mussamut Kollany Kooer v. Luchmee 
Pershad, 24 W. R. 395, Thakur Singh v. Nokhe 
Singh, I. L. R. 23 All. 309, and Ramasami v, 
Papayya, I. L. R. 16 Mad. 466, referred to. Held, 
also, that the patni was vested in Hemangini and 
Nagendrabala by alienation during Hara Kumari’ s 
life, that they were Harakumari’s heirs, the pro- 
perty being stridhan, and that Mahim Chandra 
Sarkar had no title whatever to any of the pro- 
perties left by Hara Kumari. Held, also, that the 
widow had absolute power of alienation in deroga- 
tion of the rights of the sole reversioner, her daugh- 
ter, who was only entitled to the residue, that 
the gift by the widow to Hemangini and Nagen- 
drabala was valid, and that Mahim Chandra 
Sarkar could not plead his right as reversioner 
against a suit by the heirs of Hara Kumari to 
eject him as a trespasser, even though the gift 
should fail. Hara Kumari Dasi v. Mahim Chandra 
Sarkar, 12 C. W. N. 412 ; 7 C. L. J. 540, referred 
to. Held, further, that the power of alienation,, 
which, though perhaps analogous to what was 
known as a power of appointment in English law,, 
could not be governed by the rules of English 
law relating to such appointments. Bai Motivahu 
V. Bai Mamuhai, 1. L, R. 21 Bom. 709, referred 
to. Mahim Chahdba Sahkah v. Haha ^Kumaei 
Dasi (1914) . . 1. L. R. 42 Calc. 661 

2. Construction of 

will — Bequest in favour of two brothers — Legatees 
to take in equal shares — Tenancy in common or 
joint tenancy. A Hindu who had been adopted 
made will authorizing Ms wife to make an adop- 
tion, and in case she failed to do so, leaving his 
property to Ms two own brothers ‘‘ in equal shares.”' 
Held, that the brothers took as tenants in common 
and not as joint tenants. Gopi v. Jaldhara, 
1. L. R. 33 All. 41, followed. Mankamna Kun- 
war V. Balkishan Das, I. L. R. 28 All. 38, dis- 
tinguished. J ogesswar Narain Deo v. Ram Chandra 
Dutt, I. L. R. 23 Calc. 670, referred to. Hae 
Peas AD v. Suehbevi Kxjhwae (1915) 

I. L. R. 37 All. 241 

3. Construction — Gift- 

over repugnant to previous gift — S. 116 of the Suc- 
cession Act, scope and meaning of — Gift-over on the 
failure of prior bequest when such failure did nof 
occur in manner contemplated by testator. A Hindu 
testator governed by the Mitakshara School of 
Hindu Law died leaving a will and leaving him sur- 
viving his widow, two daughters and a minor son. 
The testator also left a brother and the two sons 
of Ms brother who were the defendants. The son 
of the testator died having survived his mother 
by a few days. The eldest daughter died in the 
lifetime of her mother leaving a daughter who' 
died unmarried. The plaintiffs were the two ■ 
surviving sons of the other daughter of the test- 
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ator. The testator by his will had made his 
minor son the malik of all his properties. The 
will provided that he should succeed to and enter 
upon possession and occupation of the whole of 
his estate and appointed the widow as the manager 
and legal guardian of the infant son. After pro- 
viding for the management of the property during 
the son’s minority the will provided — “ If after 
my death the said minor son dies, the mother of 
the said son shall in his stead become the malih 
in possession and occupation when like myself the 
said Musammat shall acquire all the proprietary 
powers and aU kinds of properties, moveable and 
immoveable, and after the death of the widow the 
property was to go to the testator’s two daughters 
in equal shares.” Heldy that the gift-over in 
favour of the widow in the event of the son dying 
without having attained majority was not a void 
gift as being repugnant to the form of the gift 
that was previously made in favour of the son. 
The provisions of the Indian Succession Act ren- 
dered such a gift perfectly good. That s. 16 of 
the Succession Act which merely incorporated the 
rides of the English Law provides clearly that the 
gift-over shall take effect on the failure of the 
prior bequest, although the failure may not have 
occurred in the manner contemplated by the 
testator. The mere fact that the testator con- 
templated that if his son died a minor and the 
widow survived him, she would acquire the pro- 
perty before the two daughters and that that event 
did not take effect in that order, because the widow 
predeceased the son did not deprive the daughters 
of the benefit of the legacy given to them by the 
testator. The gift in favour of the daughters 
was a valid bequest to them and the defendants, ; 
who claimed as being the next heirs of the testator’s 
son, had no interest in the estate of the testator. 
Dukga Peeshad V. Raghunakdai? Lal (1914) : 

19 C. W. N. 489 

4. Construction — 

Indian Succession Act {X of 1865), s. Ill, rule of 
construction in — Legacy with •power to sell, make a 
gift, etc., in respect of properties bequeathed, if 
absolute gift to legatee. A Hindu in his will pro- 
vided as follows I bequeath to both of you 
(the testator’s widow and his brother’s daughter) 
the rest of the properties . . .You will 

become entitled to sell or make a gift or heha, 
etc., in respect of the said properties and hold and 
enjoy the same . . . If by the will of God 

one of you should die before the other, whoever wiU 
survive will hold and enjoy the whole of the pro- 
perty as malih: ^ Held, that the case fell within 
s._ 111 of the Indian Succession Act and the 
widow not having predeceased her husband and 
having survived the period of distribution took 
an absolute interest under the will. That the 
ordinary rule of construction when the testator 
has given an absolute gift to a legatee and then * 
has made a gift-over simpliciter on a contingency 
of death is that he was referring to death before 
the period of distribution. This is clearly pro- 
vided for in s. Ill of the Indian Succession Act 


HINDU LAW— WHIr-coTi^d. 

which applies to Hindu wills. The rule in this 
section is an absolute rule of construction and 
not a rule of construction which may be contra- 
dicted by other evidence appearing on the face 
of the will. Nistaeiei Debya v. Behaey Lal 
Mttkheejee (1914) . . , 19 C. W. N. 62 

5. Execution of a will 

by a Hindu widow — Suit for declaration by rever- 
sioner — Cause of action — Whether suit maintain- 
able. A Hindu widow executed a will and thereby 
bequeathed her husband’s property in her hands to 
a certain person purporting to do so under the 
oral directions of her husband. The next rever- 
sioner brought this suit for a declaration that the 
will in question was void and inflectual as against 
his interest. Held, that the mere execution of 
the will did not afford a sufficient reason for grant- 
ing a declaratory decree. Bam Bhajan v. Gur- 
charan, 1 All. L. J. R. 468, followed, Jaipal Kunwar 
V. Indar Bahadur Singh, 1. L. B. 26 AIL 238, 
referred to. Umeao Kunwae v. Badei, (1916) 

I. L. R. 37 AU. 422 

6. — — Will — Birth of a 

son subsequent to the execution of the will, effect of, 
— Death of the son before the testator — No revoca- 
tion of the will under the Indian law — Revocation 
under the old English law prior to Wills Act — 
Statutory law in India — Indian Succession Act 
{X of 1865), s. 57 — Probate and Administration 
Act {V of 1881), s, 4, A will, executed by a Hindu 
testator disposing of his ancestral property, is 
not revoked in law by reason of the birth sub- 
sequent to the execution of the will of a son who 
died before the testator. The rule of English 
law that it was essential to the validity of a devise 
of freehold lands that the testator should be 
seized thereof at the making of the will, and that 
he should continue so seized without interruption 
until his decease, is no longer in force in England 
in consequence of the enactment of the Wills Act. 
The principle applicable in India is that adopted 
in the English Wills Act that a will has the same 
effect as S it were executed at the time of the 
testator’s death. The statutory law of wills in 
India has not adopted the principle that a will 
should be deemed to be revoked in consequence of 
a change in the circumstances of the testator or 
a change with respect to his rights to the property 
disposed of by the will. {See s. 57 of the Indian 
Succession Act). Survivorship has the effect of 
rendering a will invalid only with respect to the 
property which the testator could not dispose of at 
the time of his death. All other dispositions made 
by him are valid. Shih Sabitri Prasad v. The 
Collector of Meerut, /. L. B. 29 All. 82, and Subba 
Reddi v. Doraisami Bathan, */. L. B. 30 Mad. 
369, followed. Bom v. Venkatas ami ^Nailu 
(1913) . . . . I. L. R. 38 Mad. 369 

7. — — . Ancestral moveable 

property — Will — Bequest — Bequest by Co-parcener. 
One Pandharinath Hamchandra, a Hindu testator 
made a will by which he directed that Rs. 2,001 
should be paid to each of his three daughters out 
of the ancestral moveable property. He died 
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leaving a son surviving him. In a suit by one 
of the daughters to recover amount of the 
legacy from the estate of the testator : Heldj that 
the legacies were directed to be paid by the testator 
out of property which he had no power to dispose 
of by will- Vittla Butten v. Yamenamma, 7- L. 
M. 8 Mad. B. G. E. 6, followed. Hanmantapa v. 
Jivubai, I. L. B. 24 Bom. 647, distinguished and 
BacJioo V. Mankorebai, I. L. R. 29 Bom. 51, and 
I. L. B. 31 Bom. 373, distinguished. Pabvatibai 
V. Bbaowant Vishwanath Pathak ( 1916 ) 

I. L. R. 39 Bom. 598 

8. ..Will giving power 

to widow to adopt with consent of trustees where 
one declines to act. A Hindu testator by his will 
appointed five trustees of his property and gave 
power to his widow to adopt a son with their 
consent and advice ; and one of the trustees 
declined to act. Held, that the consent of the 
declining trustee was not necessary^ and the 
adoption made with the consent of the other four 
trustees was valid. Bal Ganoadhab Tilak v. 
Shriijivas Pandit ( 1915 ) 

I. L. R. 39 Bom. 441 

9. Probate applica^ 

Hon for — Locus standi to oppose — Mitakshara 
father, will by, in favour of widowed daughter — 
Widow of predeceased son if may contest wilh 
when no ancestral property — Bight to maintenance 
against devisee — Provision in will, if may be 
referred to. Where there is no ancestral pro- 
perty, a Hindu, governed by the Mitakshara 
law, is ordinarily under no legal obligation to 
maintain his predeceased son’s widow. His 
obligation is merely a moral or an imperfect 
obligation which however ripens into a legal 
obligation on the part of the heir who gets his 
estate after his death. Devi Proshad v. Gunwanti 
Koer, I. L. B. 22 Gale. 410, and Siddeshury Dasi 
V. Jonardan Sarkar, 6 G. W. N. 630 : s. c. I. L. B. 
29 Gale. 657, referred to, Queere : WThether such 
a right can be enforced against a devisee of the 
entire estate under a will executed by the father- 
in-law. Held, that as the daughter-in-law’s 
right to maintenance which could have been 
enforced in case of intestacy would be taken away 
by the will, she ought to be allowed to appear and 
oppose the grant of probate of the wiU. Where 
the right to maintenance is enforceable against 
the devisee. Queere : Whether the claimant of 
maintenance has sufficient interest to oppose the 
grant of probate in ail cases. In the goods of 
Sarat Ghunder Patro, 2 G. W. N. cclvi {1898), 
Garabini Dassi v. Pratap Ghandra, 4 G. W. N. 
602, and In the goods of Oobinda Ghandra Bahajee, 
17 G. W* W. 1141, referred to. The provisions 
of the will' may be looked at to see if the will 
really affects the right to maintenance. Where 
the will of the father-in-law directed that all the 
properties should be sold and a certain sum 
of money paid tp the widowed daughter-in-law 
and after payment of certain legacies, the balance 
was to be appropriated by his widowed daughter 
who was not his heir^ Held, that in this case 


HINDU LAW — WILL — concld, 
the will seriously affected the interest of the 
daughter-in-law and she had sufficient interest to 
oppose the grant of probate. Garabini Dassi v. 
Pratap Ghandra, 4 G. W. N. 602, referred to- 
Indubala Dasi v. Panohitmani Das ( 1914 ) 

19 C. W. N, 1169 


HINDU LAW— WOMAN’S ESTATE. 

1, . Woman's Estate — 

Hindu widow, debts contracted by, for costs of litiga- 
tion — Binding effect on reversioner — Legal necessity — 
Facts necessary to be proved by lender — Bate of 
interest must be proved necessary even when legal 
necessity for loan exists. The plaintiff, who was an 
assignee of a mortgage executed by a Hindu 
widow in respect of her husband’s property, of 
which she was in possession as a Hindu widow, 
sued to enforce the mortgage against the pro- 
perty in the hands of the reversionary heir, and 
it appeared that the money was borrowed for 
meeting the costs of litigation relating to certain 
suits brought by certain ex-managers of the 
estate for salary and it appeared that at the 
time the money was borrowed a portion of 
the estate was sold in execution of a decree 
obtained by one of the ex-managers and ^ other 
properties were going to be sold in execution of 
another decree obtained by him and there was 
a heavy claim against the estate by another 
manager : Held, that the debts contracted by^ a 
Hindu widow for meeting the costs of litigation 
in defending her life-estate in her husband’s pro- 
perty or for protecting the estate are binding 
upon the estate in the hands of the reversioner. 
That it was not necessary for the lender in the 
present case to show that the debt, which was in 
litigation, for meeting the costs of which he lent 
the money to the widow, was or was not her 
personal debt. It is sufficient, if it is shewn that 
there was pressure upon the estate, that there 
was necessity for borrowing money for the costs 
of the litigation or that the creditor made reason- 
able enc^uiries and was satisfied of the necessity for 
the loan. That although a loan by a widow may 
be necessary, the rate of interest at which she 
borrowed must be proved to be necessary before 
interest at that rate can be allowed. Stevens 
V. Janei Badlabh (1913). 19 C. W. N. 80 

2 Womards Estate — 

Decree against Hindu widow and next reversioner 
in respect of obligation personal to widow, if binds 
reversion-^Mortgage by widow and next rever- 
sioner, if binds reversion. A sale of property 
inherited by a Hindu woman in execution of a 
decree for costs obtained against her personally 
does not bind the reversioners. Jugal Kishore 
V. Jotindra Mohan, I. L. B. 10 Gale. 986, 991, 
followed. The fact that the decree was obtained 
against her and the next reversionary heir jointly 
does not give the purchaser anything more than 
the qualified interest of the woman. A mort- 
gao^e of a portion of the inheritance in the hands of 
a *Hindu woman executed by her jointly with 
next reversioner does not necessarily bind the 
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reversionary interest. It merely raises a presump- 
tion that the mortgage was entered into for 
legal necessity. Debi Prosad v. Qolap Bhagat, 
17 G. W, N. 701, referred to. Nabin Chanbea 
-Saha v. Hem Chandea Bay (1913) 

19 C. W. N. 265 

3. Woman^s estate — 

'Hind^u widow, alienation by — Rent of superior 
landlord — Legal necessity — Suit against Hindu widow 
— Reversioner whether necessary party — What passes 
at a sale in execution of a decree against Hindu 
widow — Limitation Act (XV of 1877), 8ch. II, 
Arts, Idl, 120 — Spectific Relief Act (I of 1877), 
.5. 42, The powers of a Hindu widow in respect 
.of alienation of the estate of her husband are 
isimiliar to those of the guardian of an infant 
JHunooman Persad v. Babooee Moonraj, 6 Moo, 
I, A, 893 ; 18 W, R, 81, Kameswar v. Run 
Bahadur L, R, 8 I. A, 8 : s. c, I, L, R, 6 Calc, 
r843, Lola Amarnath v. Achhan Kuer, L. R. 19 I, 
A. 196 : s, c. I. L. R, 14 All, 420, and Bhagwai 
Dyal v. Debi Dyal, 12 C* N, 393 : s, c, L, R, 
35 I, A, 48 ; I. L, R, 35 Calc. 420, foUowed. The 
mere fact that money is raised for payment of rent 
and applied for that purpose is not sufficient to 
prove legal necessity. The creditor to protect 
himself where he is not shown to have made a 
bond fide enquiry must prove that there was an 
actual pressure on the estate, such as an outstand- 
ing decree or an impending sale which the widow is 
not capable of meeting. Lala Amarnath v. Achhan 
Kuer, L, R. 19 L A, 196 : s. c. I. L, R. 14 All, 
420, Dharamchand v. Bliaoani Misrain, L, R. 24 
I, A, 183 : s. c, I. L. R. 25 Calc. 189 ; 1 C. W. N, 
i697, Sreenath v. Rutunmala, Beng. S. D, A. 421 
{1859), Sfimohun v. Brig Behary, I, L. R. 36 Calc, 
.753, Lala Byjnath v. Bissen, 19 W, R. SO, Mata 
Per shad v. Rhageeruthee, 2 All. H. C, R, 78, Ghan^ 
-shy am v. Badiydlal, I. L. R. 24 All. 547, and 
Lahshman v, Radha Bai, I. L. J?. 11 Bom, 609, 
.followed. Where a Hindu wido•^7 obtains a loan, 
^she is at liberty to bind herself personally or when 
the purpose for which she borrows is a necessary 
»one, she is at liberty to b|nd her husband’s estate 
and the intention must be gathered from the 
statement if any in the deed or from the surround- 
ing circumstances. Damodar v. Janhibai, 5 Bom. 
L. R. 350, and Prosunna v. Umedar Raja, 13 0, 
W. H. 3&3, referred to. A decree for rent which 
has accrued due after the death of her husband 
is primd facie a personal decree against the widow, 
Jibanhrishna v. Brajalal,, I, L. R, 30 Calc, 550 : 
s, c, 7 C, W. 425, Kristo Gobind v. Hem Chandra, 
I. L. R. 16 Calc. 511, Mohammed Sadat Ali v. 
Harasundari, 16 C. W. N, 1070, and Bireswar 
Y. Kama! Kumar 17 C. W. N. 337, followed. The 
mere fact that the widow intended to create a 
liability on the estate is not enough. The creditor 
has also to show that he intended to enforce such 
liability and the true test is to see whether the 
proceeding in which the sale was directed was 
brought against the widow personally or with 
;a view, to a:ffect the whole inheritance. Jugal v. 
Jotendra, L. R, 11 1. A, 66 : s. c. I, L. R. 10 Calc, 
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985, Court of Wards v. Ramaput Singh, 14 Moo* 

I, A, 605, Srinath v. Hari, 3 G, W, N, 637, Ramlal 

V. Ahhoy, 7 C. W. N, 619, Radha Kishen v. Nauro- 
tan Lai, 6 G. L. J, 490, Braja v. Joggeswar, 9 C, L, 

J, 346, Kistomoyee v. Prosunno, 6 1^. R. 304, Bisto 
Beharee v. Byjnath; 16 W, R. 49, Baijun v. Brij 
Bhoohan, L. R. 2 1. A, 275 : s, c. I, L, R, 1 Calc. 
133, Bireswar v. Kamal Kumari 17 C. W, N. 237, 
Sadat Ali v. Harasundari, 16 C, W, N. 1070, 
and Trilochan v. Bakkeswar, 15 C. L, J. 423, 
referred to. It is not necessary that a rever- 
sioner should be joined as party to the suit, but if 
he is so joined, the fact would afford clear indication 
that the creditor intended to make the inheritance 
liable. Bhagarathi Das v. Baleswar Bagerti, 19 
G. L. J. 155 : $. c. 17 C. W. N. 877 ; I, L. R. 
41 Calc, 69, Mohima Chandra v. Ramkishore, 23 

W. R. 174; 15 B, L. R, 142, Srinath Bass v. 

Haripada, 3 C. W, N. 637, Nugendra v- Kamini 
11 Moo, I, A. 241, 267, and Lloyd v. Jones, 
9 Ves. 37, 57, referred to. Eameswab MojN-dal 
V, Peovabati Dabi (1914:). 19 C. W. N. 313 

4. — Woman^s Estate — 

Sradh expenses of widow of last holder, liability of 
reversioner to contribute. The reasonable expenses 
of sradh of a widow of a deceased Hindu should 
be paid out of the estate in the hands of the rever- 
sioners and the reversioners who inherit the estate 
should contribute rateably towards such expenses. 
Ba^idhaei Singh v. Peemanund Singh (1913) 

19 C. W. N. 1183 

HINDU WIDOW. 

See Gxjaedian. I. L. E. 42 Calc. 953 
See Hindu Law — Widow. 

See Limitation Act (IX of 1908), Sch. 
I, Arts. 125 and 120. 

L L. R. 37 All. 195 

alienation by — 

See Hindu Law — Alienation. 

I. L. R. 42 Calc. 876 

HOLDING. 

sale of — 

See Estates Land Act (Mad. I of 
1908), s. Ill, et seq. 

I. L. R. 88 Mad. 1042 

surrender or abandonment of — 

See Madeas Estates Land Act (I of 
1908) s. 8. I. L. R. 38 Mad. 608 

HOMESTEAD LAND. 

Suit for rent — Juris- 
diction — Protected under-tenure — Revenue Sale 

Act {XI of 1859) s. 37 cl, (4) — Garden — Incum- 
brances, annulment of, on sale of taluk for arrears 
of revenue — Provincial Small Cause Courts Act 
{IX of 1887) Sch. II, Art, 8 — Second appeal — 
Civil Procedure Code {Act V of 1908) s. 102. 
S. 102 of the Civil Procedure Code is no bar 
to second appeals in suits for rent other than 
house rent although the value thereof does not 

i2 
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exceed Rs. 500 : vide Art. 8 of Schedule II of the 
Provinicial Small Cause Courts Act. Soundaram 
Ayyar v. Sennia Naickan, I. L. JR. 23 J&lad. 547, 
distinguished. When land ceased to be garden- 
land about a quarter of a century ago, and tenants 
have been settled on the land since then, the tenure 
is not protected and does not fall within the 4th 
exception to • s. 37 of the Revenue Sale Act (XI of 
1859) and is liable to be annulled. The efEect of a 
sale is not ipso facto to avoid under -tenures ; 
the purchaser has the option of avoiding them or 
keeping them intact. Titu Bihi v. JMohesh Chander 
BagcTii, 7, L. R. 9 Calc. 683, followed. It is neces- 
sary therefore that the purchaser must by some 
unequivocal act indicate his intention to avoid 
under-tenures if he desires to do so and the 
election of the purchaser to avoid must be 
brought to the knowledge of the under-tenure 
holder. A formal written notice is not essential. 
Dursa% Singh v. Bhawani Koer, 17 O. W. N. 984, 
followed and explained. The facts, that the 
purchaser demanded rents from the tenants to 
the knowledge of the under-tenure holder, sued 
the tenants for rent, took out warrant's of attach- 
ment in execution of decrees and realized rents 
from the tenants in repudiation of the under 
tenure-holder’s title, go to show that the under 
tenure-holder had not only notice of unequivocal 
acts on the part of the purchaser indicating his 
election to avoid the mokarr.ari but the pur- 
chaser had in fact obtained possession of the 
estate. Mir Waziruddin v. Deoki Nandan, 6 C. 
L. J. 472, distinguished. Per N. R Chattebjea 
J- The mere fact that a garden was made on a 
piece of land a quarter of a century before the 
sale, would not make it land on which a garden 
has been made for all time to come. Per Beach- 
OKOET, J. Xo particular method of expressing 
an intention to annul an under-tenure is necessary. 
There must be established (i) a definite intention to 
annul, {ii) an indication of that intention to the 
under-tenure-holder. To afiord protection the 
work must still be in existence or the land be used 
for the purpose of the work. The perfect tense in 
leases of land whereon . . . gardens 

have been made ” denotes a present state. O^jiter : 
If the busti land is covered by the lease of the land 
on which the mill stands, or if the busti is an 
integral part of the mill, and exists only for the 
purposes of the mill, it is possible that it might be 
protected. Sahadoba Mudiali v. Nabut Ghand 
Bobal (1914). . . L L. R. 42 Calc, 638 


HONORARY SECRETARY. 

See Declabatobt Suit. 

L L. R. 37 AU. 313 


HOROSCOPE. 

admissibility of — 

See Hindu Law — Minoe. 

L L. R. 38 Mad. 166 


HORSE. 


^ Suit for damages for 

injury done by vicious horse — Liability of owner 


HORSE — concld. 

— Absence of negligence on owner’s part if can 
exonerate him when he knew of the animal’s vice. 
The plaintiff sought to recover damages for in-' 
juries suffered by reason of his having been bitten 
by the defendant’s horse. The finding was that 
the horse was a vicious animal and it (Bd bite the 
plaintiff but that the defendant was not guilty 
of negligence and on this ground the lower Court 
dismissed the suit. Held, that if the horse was a 
vicious animal and if that fact was known to the 
defendant and knowing this he kept the horse and if 
it injured the plaintiff, then the defendant must 
be held liable notwithstanding that he was not 
guilty of negligence. Negligence is not a necessary 
ingredient in a suit of this nature. Ganda Singh 
V . Chuni Lal Shaha (1915). 19 C. W. N. 916 

HUNDI. 

See Penal Code (Act XLV or 1860), s. 

405. . . I. L. R. 38 Mad. 639 

HUNDI SHAH JOG. 

Payment to the Shah — 

Fraudulent hundi — Duty of Shah to trace the 
drawer — Payment of hundi not as Shah but as 
indorsee for collection of the hundi — Custom of 
Marwari merchants — In case of fraud, notice, 
when to be given — Laches. On the 10th June 1912 
the defendants presented to the plaintiff for pay- 
ment a hundi for Rs. 3,000 purporting to be drawn 
by one R in favour of M on the plaintiff payable 
at sight to a Shah. The plaintiff having had no 
advice regarding the said hundi refused to pay the 
said sum of Rs. 3,000. On the next day the 
plaintiff received a letter purporting to be written 
by R from Harpalpur, enclosing a railway receipt 
for -300 bags of linseed, stated .to have been 
consigned by R from Ranipur Station, and asking 
the plaintiff to sell the goods and in the mean- 
time to accept and pay on presentment two 
hundis, each for Rs. 3,000 drawn by R in favour 
of M on the plaintiff, payable at sight to a Shah. 
The same day the plaintiff handed over the said 
railway receipt to one K and received payment 
of Rs, 5,600. _ The plaintiff thereupon paid 
Rs. 3,000 together with one day’s interest to the 
defendants in respect of the hundi which had 
been presented by the defendants to the plaintiff 
on the previous day as aforesaid and which was 
one of the hundis mentioned in fhe letter. 
The goods referred to in the railway receipt 
never arrived and K returned the said receipt to 
the plaintiff and was repaid the sum of Rs, 5,600. 
On inquiries being instituted it was found that no 
such person as R existed and that the hundi and 
the railway receipt were forged. The plaintiff 
sued to recover the money from the defendants 
relying on the custom prevailing among Marwari 
Merchants that the Shah who obtained payment 
of a Shah J og hundi was, in the event of the hundi 
turning out to be a false, fraudulent, stolen, or 
forged hundi, bound to refund the amount of the 
hundi with interest unless he “traced it. to its 
source,” i. e., produced the actual drawer or the 
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person who committed the fraud. Held, (i) that 
the defendants had been paid not as Shah but as 
indorsee for collection of a hundi purporting to be 
drawn against the security of a railway receipt, 
(ii) Assuming that there might be a liability 
imposed on the defendants by reason of the 
payment, to refund or to trace the hundi to its 
.source, this would only be the case provided 
notice was given within reasonable time of the 
discovery of the forgery, that is, provided the 
plaintiff lost no time in making this communi- 
^cation and claiming the refund, (iu) That the 
hundi had been “ traced to its source ’’ within 
rthe meaning of the Marwari Association Rules 
before the defendants received information of the 
ffraud. R. D. Sethna v. Jwalapeasad Gaya- 
PRASAD (1914). . . I. L. R. 39 Bom. 513 

HOUSE SEARCH. ^ 

See Penal Code (Act XLV of 1860), ss. 
332, 323. , I. L. R. 37 AU. 353 

HURT. 

See Penal Code (Act XLV of 1860), 
ss. 337, 338. I. L. R. 39 Bom. 523 

HUSBAND AND WIFE. 

See Hindu Law — Husband and wife. 


^HUSBAND’S ESTATE. 

right to get maintenaJice from — 

See Hindu Law — Maintenance. 

I. L. R. 38 Mad. 163 


IHYFOTHECATION. 


IMMOVEABLE PROPERTY. 

sale of — 

See Civil Procedure Code (Act V of 
1908), 0. XXI, B. 89. 

I. L, R. 38 Mad. 775 


IMPARTIBLE ESTATE. 

See Hindu Law — Inheritance. 

I. L. R. 42 Calc. 1179 

IMPROVEMENTS. 

See Landlord and Tenant. 

I. L. R. 38 Mad. 710 
See Malabar Tenants’ Improvements 
Act (Mad. I of 1900), ss. 3 and 5. 

I. L. R. 38 Mad. 954 


INADEQUACY OP PRICE. 

See Sale for Arrears of Revenue. 

I. L. R. 42 Calc. 897 

INALIENABILITY. 


INAM. 


See Limitation Act (XV op 1877), 
ScH. n. Art. 91. 

I. L. R. 38 Mad. ^1 


See Madras Regulation (XXV of 
1902), s. 4. 

1. L. R. 38 Mad. 620 


INAM AUTHORITIES. 


See Landlord and Tenant. 

1. L. R. 38 Mad. 155 


See Stamp Act (II of 1899), s. 2 (77), 
ETC. . . I, L. R. 38 Mad. 646 


INAM SETTLEMENT. 


See Landlord and Tenant. 

I. L. R. 38 Mad. 155 


INAMDAR. 


1 


iDENTITT OF TEANSACHON. 

See MrsJOiNDEB op Charges. 

I. L, R, 42 Calc. 1163 


IJMAII SHARE. 


See Madras Estates Land Act (I of 
1908), s. 8 (BXOBP.) 

I. L. R. 38 Mad. 608, 891 
See pRoviNoiAL Small Cause Courts 
Aot (IX of 1887), SoH. n. Art. 13, 

I. L. R. 89 Bom. 131 


INAMDAR AND RYOT. 


See Sale for Arrears of Revenue. 

I. L. R. 42 Calc. 897 


See Madras Estates Land Act (I of 
1908) . . I. L. R. 38 Mad. 33 


ILLEGAL COMPOSITION. 


INAMDAR AND ZAMINDAR. 


See Undue Influence. 

I. L. R. 42 Calc. 286 

ILLEGITIMATE CHILDREN. 

— right of — 

See Hindu Law — Inheritance. 

I. L. R. 38 Mad. 1144 

IMMORAL CUSTOM. 

of caste— 

See Hindu Law — ^Marriage. 

L L. R. 39 Bom. 538 


See Madras Estates Land Act (I of 
1908), s. 8, ETC. 

I. L. R. 38 Mad. 608 

INCAPACITY. 

to make a will — 

See Hindu Law — ^Minor. 

I. L. R. 38 Mad. 166 

INCOME TAX. 

— Executor^s, liability to 

imome tax — Suit, mairdainability of, for dedara~ 
tion of nonliability to tax — Collector, jurisdiction of, 
to assess imome tax — Income Tax Act (II of 1586)— 
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INCOME TPiKr-concU. 

' Contract Act (IX of 1872)^ s. 72. Income accruing 
to an executor under the will of a testator is * in- 
come’ as defined in s. 3, cl. (5) of the Income 
Tax Act, 1886, and is liable to be taxed under the 
Act. It is the Collector's duty to determine 
what persons are chargeable in respect of sources 
of income other than salaries and pensions, profits 
of companies and interest on securities. A suit 
brought by an executor of an estate for a declaia- 
tion that as executor he was not liable to pay 
income tax in respect of any income of the 
estate and that the Collector, in realizing 
the sums paid to him, acted without jurisdiction, 
arid for a decree for the amount so paid with in- 
terest, does not lie. Payment, of income tax by 
the executor of an estate, under protest, on the 
ground that as executor no tax was payable by 
him, may be regarded as paid under coercion 
within the meaning of s. 72 of the Contract Act, 
Kanhaya Lai v. National Bank of India, Ld. I. L. 
B. 40 Calc. 598 ; L. B. 40 I. A. 56 1 referred to. 
EoEBES V, SECEETiinY OF STATE FOE INDIA (1914). 

I. L. R. 42 Calc. 151 

INCOME TAX ACT (II OF 1886). 

See Income Tax. I. L. R. 42 Calc. 151 

INCUMBRANCE. 

See Homestead Land, 

I. L. R. 42 Calc. 638 

INCURABILITY. 

/8ee Hindu Law— Inheeitanoe. 

I. L R. 38 Mad. 250 

INDIAN HIGH COURTS ACT (24 & 25 VICT. 
c. 104). 

See High Couets Act. 

s. 15— 

See Madeas City Municipai/ AcT’'(in of 

1904) . . I. L. R. 38 Mad, 581 

INDIAN MARINE SERVICE. 

See Seevioe of Summons. 

I. L. R. 42 Calc. 67 

INFANT. 

See Mahomedan Law— Maeeiage. 

I. L. R. 42 Calc. 351 

INFRINGEMENT. 

See Trade Mark. I. L. R. 37 All. 446 

INHERITANCE. 

See Hindu Law — Inheeitance. 

L L. R. 42 Calc. 384, 1179 

See Hindu Law — Inheeitance. / 

I. L. R. 38 Mad. 1144 

See Occupancy Holding. 

I. L. R. 42 Calc. 254 

— by mortgagor of decree for sale on 

prior mortgage — , 

See Moe^gage . I. L. R. 37 All. 309 | 


INHERITANCE— co?2cZ^^. 

right of women to — 

See Civil Peoceduee Code (Act V of 
1908), 0. XXIII, E. 3. 

I. L. R. 38 Mad. 850 

INJUNCTION. 

See Civil Peoceduee Code (1908), s. 94^ 
0. XXXVIII, E. 5 ; O. XXXIX, e. 1. 

I. L. R. 37 AH. 423 

See Mine . . 19 C. W. N. 887 

See Municipal Council. 

I. L. R. 38 Mad. 6 

1. •- Limitation — Suit 

for damages for obtaining •per'peiual injunction 
maliciously and without reasonal^e cause — Limita- 
tion Act {IX of 1908), Sch. I, Art. 42. Ho suit 
lies for damages against a defendant for, mali- 
ciously and without reasonable or probable cause, 
obtaining a perpetual injunction which was subse- 
quently dissolved on appeal. Nand Coomar 
Shaha v, Gour Sunkar, IS W. B. SOS, doubted. 
Quartz Hill Mining Co. v. Eyre, 11 Q. B, Z>. 690, 
Smith V. Day, 21 Ch. D 421, Hari Nath Chatterjee 
V. Mothur Mohun Goswami, I. L. B. 21 Calc. 8 ; 
L. B. 20 I. A. 188, Chander Cant Mookerjee v. 
Bam Coomar Coondoo, 22 W. B. 138, Cotterell 
V. Jones, 11 C, B. 7 IS, T.urner v. Ambler, 10 Q. B, 
252, referred to. Under Art. 42, Sch. 1 of the 
Limitation Act (IX of 1908) time begins to run 
from the date when the injunction ceases. Mohini 
Mohan Misseb v. Suebndea Narayan Singh 
(1914) . . . . I. L. R. 42 Calc. 560 

2. Temporary In- 

junction when should be granted — Status quo, main^ 
tenance of — Indian High Courts Act {24 S 25> 
Viet, c. 104), s. 15 — Jurisdiction of Hhe High Court} 
to interfere. The plaintiffs were some of- the supe- 
rior landlords of the disputed property which con- 
sisted of two plots of land and claimed to have 
been in direct possession of about one-third of the* 
property. The defendants who were m occupa- 
tion of the remainder being alleged to have ob- 
tained a permanent lease from some of the co- 
sharers of the plaintiffs commenced to dig the 
foundations for an extension of their factory 
house. The plaintiffs sued for partition and 
applied for a temporary injunction. The defend- 
ants notwithstanding notice of the application) 
for injunction expedited the erection of the build- 
ing. It appeared that on partition the plaintiffs- 
could not conveniently be allowed any share of 
one of the plots, but must be limited to an allot- 
ment out of the other plot. Held, that there was^ 
a substantial question in controversy between, 
the parties and pending its determination the 
status quo should be maintained to the necessary 
extent. That it was desirable that the plot a 
share of which only could be allotted to the plain- 
tiff on partition should be retained in status quo> 
so that the Court might be free to grant such re- 
lief as it mght think proper and an injunctioDi 
should be granted re straining the defendants from 
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INJUNCTION— coTicZi?. 

bmldiag on tins plot for a period of one month 
during which the partition suit was to he tried 
out. That it was open to the High Court to give 
the necessary directions under s. 15 of the Indian 
High Courts Act and in a case of this description 
it was essential that the High Court should in- 
terfere to prevent what might otherwise place 
one of the litigating parties in an unfairly ad- 
vantageous position and thus turn out in the 
end to be the cause of an irremediable injustice 
to the other. Hemaitta Humar Roy v. Bara- 
E-AGOBE JtJTE EAgTOBY CO. (1914). 

19 C. W. N. 442 

INJUNCTION AND DECLARATION. 

8ee Declaration, etc. 

1. L. R. 38 Mad. 922 

INJURY. 

See Criminal Pbocedube Code, ss. 
345 AND 439 . I. L. R. 37 AU. 419 


INQUIRY. 

See Cbiivunal Peocedtjbe Code, ss. 

107 AND 117. . 1. L. R. 37 All. 30 

order passed without — 

See Limitation Act (IX oe 1908), s. 
28, Art. 47 , I. L. R. 38. Mad. 432 

INSOLVENCY. 

See CmL Peoceditbe Code (Act V oe 
1908), 0. XXII, E. 10. 

I. L. R. 39 Bom. 568 
See Insolvency Act (III oe 1907). 

See Limitation Act (XV oe 1877). 
SCH. n, Aet. 179. 

I. L. R. 39 Bom. 20 
See Minor . I. L. R. 42 Calc. 225 
See Provincial Insolvency Act (III oe 
1907), s. 36 . I. L. R. 37 All. 252 

of partner — 

See Minor . I. L. R. 42 Calc. 225 

transfer of petition for — 

See Presidency Towns Insolvency 
Act (HI oe 1909), s. 90. 

I. L. R. 38 Mad, 472 

1. — Attachment under 

Mortgage decree and order for sale of mortgaged 
^rojgerty — Vesting order under s. 7 of Insolvency 
Act {II 1% Vict.i c. 21)f effect of — Sale after vest- 
ing order — Sale by Official Assignee to plaintiff - 

Title of 'purch^er from Offiicial Assignee as against 
judgment-creditor purchasing at sole in execution of 
his own decree — -Notice* An attachment in exe- 
cution of a money-decree on a mortgage of land, 
followed by an order for sale of the interest of the 
judgment-debtor does not create any charge on 
the land. Sarkies v. Bundhoo Base, 1 N. W* P* 
172 f referred to. An attachment prevents and 


INSOLVENCY— confd. 

avoids any private alienation, but does not in- 
validate an alienation by operation of law such 
as is ejected by a vesting order under the Indian 
Insolvency Act (11 & 12 Viet. c. 21) ; and an order 
for sale though it binds the parties does not confer 
title. Previous to the 8th September 1904 a 
colliery leased to the judgment-debtors was 
attached under a mortgage decree by the respon- 
dents (judgment-creditors), and an order for sale 
on 5th September was made, but at the request 
of the judgment-debtors the sale was postponed 
until the 10th. On Sth September the judgment- 
debtors filed their petition in the Insolvency Court 
in Calcutta and the usual vesting order was made 
on the same day. On 12th September the execution 
proceediags were stayed. After issue of notice, 
on the application of the respondents, to the Offi- 
cial Assignee to show cause why he should not be 
substituted in the place of the judgment-debtors, 
the Subordinate Judge on 10th January 1905, find- 
ing that the notice had been duly served, made 
the order for substitution and fixed the sale for 
6th March 1905, on which day the property was 
sold, and purchased by the respondents who in 
June were put into possession. Meanwhile on 
23rd May 1905 the Official Assignee with leave 
from the Insolvency Court in March 1908 sold the , 
property to a purchaser, who on 24th June 1908 
sold it to the plaintiffs by whom on 16th July 
1908 the present suit was brought for possession 
of the colliery. Held (reversing the decision of the 
High Court), that the notice calling on the Official 
Assignee to show cause why he should not be 
substituted for the judgment-debtors was not a 
proper notice under s, 248 of the Civil Procedure 
Code, 1882. A notice under that section should 
have called on him to show cause why the decree 
should not be executed agaiust him. But assum- 
ing the notice to have been duly served (which was 
denied) the sale was altogether irregular and in- 
operative. The property having vested in the 
Official Assignee it was wrong to allow the sale 
to proceed at all. 'The judgment-creditors had 
no charge on the land, and the Court could not 
properly give them such a charge at the expense 
of the other creditors of the insolvents. In the 
second place, no proper steps had been taken 
to bring the Official Assignee before the Court and 
obtain an order binding on him, and accordingly 
he was not bound by anything which had been 
done. In the. third place, the judgment-debtors 
had, at the time of the sale, no right, title or 
interest which could be sold to or vested in a 
purchaser, and conse4uently the respondents 
acquired no title to the property. Malkarjun v 
Narhari,^ I. L. B. 2b Bom, 337 j L. B. 27 1* A. 216, 
distinguished. Xo proper notice was served under 
s. 248 of the Civil Procedure Code, and the respon- 
dents had fun notice, and were responsible for the 
irregularities of the procedure adopted. Raghd- 
NATH Das V* StiNDAR Das Khetri (1914) 

I. L. R. 42 Calc. 72 

2. — ^ — — Interim Beceiver 

— Insolvents monsy, attachment of, before the ad- 
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INSOLVENCY— co?zcZ(^. 

judication order — Provincial Insolvency Act {III of 
1907), s. 13, cl (2), s. 16, cl {6), s, 34, cl (1)^ 
Bankruptcy Act of 1883 {46 <& 47 Viet, c. 62), s. 40» 
An interim receiver is appointed for the protection 
of the estate of the debtor for the benefit of the 
entire body of creditors. Ex parte Fox, L. B, 17 
Q, B. D 4, referred to. CL {!) of s. 34 of the 
Provincial Insolvency Act restricts the operation 
of s. 16, clause (6) thereof. A creditor, who had 
attached a sum of money due to the insolvent be- 
fore his estate vested in the receiver appointed after 
the adjudication order, is entitled to apply it 
exclusively in satisfaction of his debt. Madhu 
Sabdae V, Khitish: Chandea Baneejee (1914) 

I. L. R. 42 Calc. 289 

3, Practice — Presi- 

dency Towns Insolvency Act {HI of 1909), s. 36, 
(4), {6), whether applicable to contentious matters, 
S. 36 {4) and (6) of the Presidency Towns Insol- 
vency Act, 1909, is intended to provide a summary 
procedure for ordering payment of debts due, 
and delivery of property belonging to an insolvent, 
where there is no dispute ; it is not intended for 
contentious matters or for following property the 
subject of fraudulent preference or dishonest con- 
cealment. In re J. M. LtrcAS abd Anothee 
(1914) . . . • L L. R. 42 Calc. 109 

INSOLVENCY ACT (11 & 12 VICT. c. 21). 

s. 7— 

Insolvency . I. L. R. 42 Calc. 72 

S. 86 — Judgment entered up under the 

above section — Insolvent absent After * due notice 
being served by the Official Assignee, an insol- 
vent failed to appear at the hearing. Judgment 
was entered up against the insolvent under section 
86 of the Indian Insolvents Act. In re Balchand 
S uEANA (1914). . . . 19 C. W. N. 433 

INSOLVENT. 

See Peovincial Insolvency Act (IH op 
1907), ss, 18, 36 AND 47. 

I. L. R. 37 AU. 65 

INSTALMENT BOND. 

See Limitation . I. L. R. 38 Mad. 374 

See Limitation Act (IX of 1908), Sen. 
I, Aet. 132 . I. L. R. 37 All. 400 

— Consent net to sue on 

failure to pay instalment, if would amount to waiver 
— Limitation Act {IX of 1908), Sch. 1, Art 76. 
Waiver is consent to dispense with or forego some- 
thing to which a person is entitled. Where it was 
proved that demand was made in three successive 
yeara in respect of three instalments due upon 
an instalment bond, but the plaintifi consented 
not to sue for the whole amount as he was entitled 
to do under the bond for default on the first two 
occasions hut refused to consent on the third : 
Held, that this amounted to a waiver of the pay- 
ment of the two earlier instalments. When the 
instalment bond was executed on the 6th of Novem- 
ber 1908 and provided payment of Rs. 10,000 by 


INSTALMENT miSH—concld, 

annual instalments of Bs. 400, commencing from 
the 30th of September 1909, and further that in 
case of default the whole amount payable on the 
bond was to fall due and the plaintiff waived 
the payment of the first two instalments as afore- 
said and filed a suit for the recovery of the whole 
amount on the 12th of November 1914 : Held, 
that his suit was not barred by limitation and 
it was decreed for Rs. 9,200. Ram Chxjndee 
Banka v. Rawatmull (1915). 

19 C. W. N. 1172 

INSTALMENTS. 

default in payment of — 

See Civil Peocedube Code (Act V of 

1908), s. 48 . I. L. R. 39 Bom. 256 

INSTRUMENT. 

See Attestation of Instetoent 

I. L. R. 37 AU. 350 


INTANGIBLE PROPERTY. 

See Palas oe. Ttjens op Woeship. 

I. L. R. 42 Calc. 455 

INTENT. 

^ee I Penal Code (Act XLV op 1860) 
S.456 . . I. L. R. 37 AU. 395 

INTENT AND KNOWLEDGE. 

See Penal Code (Act XLV op 1860), 
s. 86. . I. L. R. 38 Mad. 479 


INTEREST. 

See Mobtgagb . L L. R. 42 Calc. 1146 
See SlaveeyBond. 

I. L. R. 42 Calc. 742 

liability of trustee for — 

See Teustee . I. L. R. 38 Mad. 71 

1, Contract Act {IX 

of 1872), ss, 16, 74 — Undue influence, presumption 
of — Penalty — Excessive and usurious interest — 
Duty of the Court Where there is ample security, 
the exaction of excessive and usurious interest in 
itself raises a presumption of undue influence 
which it requires very little evidence to substan- 
tiate. The attempt to conceal the real rate of 
interest, by describing it as one pice in the rupee 
per mensem or, as in the present case, Rs. 5 per 
mensem is evidence of an intention to get the 
better of the debtor. The law lays down that 
there must be a footing of complete equality 
between debtor and creditor and they must be, 
so to speak, at arm’s length to make a bargain, 
which is in itself harsh and unconscionable, en- 
forcible at law. Carringtons, Ld. v. Smith, 

1 K. B, 79, In re a Debtor, [1903'] I K. B. 706, 
referred to. Where there is ample security, an 
excessive rate of interest has been held to b© any- 
thing over ten per cent. Where there is no se- 
curity, no rate of interest can be considered ex- 
cessive. There can be no standard rate on per- 
sonal loans, and where the parties are reasonably 
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INTEREST— 1 

on terms of equality, a Judge cannot do better than 
adopt what they themselves have agreed on though, 
of course, when that is not the case he has to judge 
what is reasonable, as best he can and under all 
the circumstances. Where the contract is for a 
temporary accommodation, the stipulation that 
interest is to run at Rs. 5 a month is one which 
necessitates the payment of Interest not at 60 
per cent, per annum, but at Rs 5 in each month 
and a stipulation that in default of 12 months’ 
instalments of interest, compound interest would 
begin to run, is in the nature of a penalty. 
However technical this may be, it is the duty of 
the Courts in India to enforce the letter of the law 
against obviously harsh and unconscionable bar- 
gains of this nature. The exploitation of the 
necessitous, of the careless and inexperienced, 
is a trade to be extirpated in the interest of the 
whole community as contrary to individual mora- 
lity, as well as to public policy. Muthu Kriahrm 
Iyer v. Sanicaralingam Pillai, /. X. J?. 86 Mad. 
229, Samuel v. Newbold, A. G. 461, Kesavulu 

Naidu V. Arithulai Ammal, 1. L. B. 36 Mad. 583, 
referred to. Abdul Majeed v. Khibode Chaijdba 
Pal (1914). . . 1. L. R. 42 Calc. 690 

2. Stimulation in 

mortgage bond for interest at 75 per cent, per annum, 
whether penalty — Liquidated damages — Undue In- 
Jluence — Unconscionable bargain — Contract Act {IX 
of 1872), ss. 16, 74, Ulus, (f), as amended by Act 
VI of 1899, s. 4 {l)-^Act XXV 11 1 of 1355, s. 2. 
Per Mookerjee J. {Beaghceoft, J. agreeing to 
as to penalty). Notwithstanding the small group 
of cases where a restricted view was taken of the 
a-uthority of the Court to relieve against a penalty, 
the tide has turned back, and the more modern 
oases repudiate the doctrine that any rate of in- 
terest, however exorbitant, cannot be deemed 
penal Motoji v. Sheikh Hasain, 6 Bom. E. C. 
S, Pava V. Govind, 10 Bom. H. C. 382, followed. 
Arjan Bibi v. Asgar Ali, I, L, JR. 13 Calc. 200, 
Gokul Chand v. Khaja AH, {1890) Punj. Pec. 32, 
Sankaranarayana Vadhyar v. Sankaranarayana 
Ayyar, I. L. B. 25 Mad. 343, Chinna v. Pedda, 
I. L. B. 26 Mad. 445, Periaswami v. Suhramanian, 
14 Mad. L. J, 146, not followed. This principle 
is fairly deducible from the modern decisions that 
the Court is competent to grant relief whenever 
the rate of interest appears to the Court to be 
penal. Miajan Patari v. Abdul Jubbar, 10 C. W. 
N. 1020, Velchand v, Flagg, I. L. B. 36 Bom. 164 : 
14 Bom. L. B. 18, Ganapathi v. Sundara, 22 Mad. 
Jj. J. 354, Muthukrishna v. Sankaralingam, I. L. 
B. 36 Mad. 229, followed. Although s. 74 of the 
Contract Act was originally framed to deal with 
the. doctrine of penalty and liquidated damages 
,as understood in the law of England, it is in its 
present form comprehensive enough to include the 
type of cases before the Court, because it covers all 
cases where the contract contains any stipula- 
tion by way of penalty.^'' It is obvious that each 
case must be treated on its own circumstances. 
The test is, was the agreement to pay damages for 
the breach of contract unconscionable and extra- 


INTEREST — concld. 

vagant, such as no Court ought to allow to be 
entered into. Webster v. Bosanquet, \,1912'] A. C. 
394, referred to. “You are to consider whether 
it is extravagant, exorbitant, or unconscionable 
at the time when the stipulation is made — that is to 
say, in regard to any possible amount of damages 
which may be conceived to have been within the 
contemplation of the parties when they made the 
contract.” Clydebank Engineering Co. v. Don Jose 
Castaneda, {19051 referred to. A stipula- 

tion for merely accelerating payment of the whole 
debt in default of pa3nnent of one or more instal- 
ments is not, by itself, by way of penalty. Ex- 
parte Burden, 16 Ch. D. 675, Sterne v. Beck, 1 
DeG. J. ds 8. 595, Wallingford v. Mutual Society, 

5 App. Cos. 685, referred to. But when the entire 
sum which the creditor had agreed to receive in 
instalments without interest, is not only repayable 
in one sum, but is also made to carry interest at an 
unusual rate, the Court may, in view of all the 
circumstances of the case, regard the stipulation 
for payment of iuterest at an exorbitant rate as 
penalty. When (on an account originally made up 
very largely of interest at an exorbitant rate) 
j the stipulation was made in the mortgage bond 
: (no interest being payable up to due date) that 
i upon default of payment of one or two instalments 
I not only would the w'hole balance due become 
1 forthwith payable, but would carry interest at the 
rate of 75 per cent, per annum : HeU, that the 
covenant for payment of interest at this rate was 
a penalty, i.e., it did not represent the damages 
which the creditors were likely to suffer by reason 
of the default of the debtors, but was rather in- 
tended as an effective means to secure punctual 
performance of the contract. Per Mookebjee, 
J. Where the facts make it clear that the credi- 
tors were in a position to take advantage of the 
embarrassment of their debtors and the bargain 
they made was unconscionable, there is a concur- 
rence of the two elements wMoh must combine 
to attract the operation of s.l6 of the Contract 
Act. Davis v. Maung Shwe Goh, I. L. B. 38 Calc. 
805 ; L. B. 38 I. A. 155, Kesavulu Naidu v. 
Arithulai Ammal, I. L. B. 36 Mad. 533, followed. 
Khagaeam Das v. Ramsaotab Das Reamanie: 
(1914). . . 1. L. R. 42 Calc. 652 

INTEREST ACT (XXXH OF 1839). 

Debt payable in kind — 

Interest allowable. A debt which is specifically 
expressed as payable in certain fixed measures of 
grain and payable at a specified time is a debt 
certain within the meaning of Act XXXII of 1839 
and interest is allowable on the same. Juggomo- 
hun Ghose v. Manickchand, 7 Moo. I. A. 263, 
referred to. Narayan v. Nagappa, 12 Bom. L. B., 
831, dissented from. GovxNDAisr Naiev. Cheeal 
(1913) . . . I. L. R. 38 Mad. 464 

INTERIM RECEIVER. 

See Insolveitcy . I. It. R. 42 Calc. 289 
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INTERLOCUTORY ORDER. 

See Jtjbisdiotiok'. 

I. L. R. 42 Calc. 926 

INTERNATIONAL LAW. 

rules o! — 

See Civil Peocebube Code (Act V or 
1908), s. 86 . I. L. R. 38 Mad. 635 

IRREGULARITY. 

See CEmrN-AL Peocedtjee Code, ss. 

145, 522 . I. L. R. 37 AU. 654 

See Sale eoe Aeeeaes of Revenue. 

I. L. R. 42 Calc. 765 


j 

7AI6IR. 

Sanad, construction of 

— Tenure created by document — Custom — Life estate 
— Use of the words ‘‘ ^utra ^outradi^ — Absolute 
and heritable estate — Regulation XXXVII of 1793, 
s. 15* A grant of a jaigir is a grant for life only, 
but in the absence of any custom to the contrary, 
the addition of the words “ putra poutradi ” in the 
grant implies an absolute and heritable estate and 
passes an estate of inheritance. Under a sanad 
patta the ancestor of the plaintiff granted a jaigir 
in the district of Hazaribagh to the grantee and 
his putra poutradi. On the death of the grantee 
and of his sons without any male issue, the plaintiff 
finding that the tenants of the jaigir stopped 
paying him the rents, brought a suit for resump- 
tion of the jaigir on the ground that according 
to custom the grant was a service grant and re- 
sumable by the grantor and his representatives 
on failure of male issue in the line of the grantee, 
and obtained a decree. On appeal to the High 
Court : — Held, that the original grantee took an 
absolute, heritable, and alienable estate and that 
all his heirs were capable of inheriting it. Ram- 
lal Mooherjee v. The Secretary of State for India, 
I. L. R. 7 Calc. 304 ; L. R. 8 I. A. 46, foUowed. 
Gulahdas Jugjivandas v. The Collector of Surat, 
I. L. R. 3 Bom, 186 ; L. R. 6 I A. 54, Bhujanga 
Rau V. Ramayamma, I. L. R. 7 Mad. 387, and 
Lalit Mohun Singh Roy v. Chuhhun Lal Roy, I. L, 
R, '24 Calc. 834 ; L. R. 24 I. A. 76, referred to. 
PerJcash Lal v. Rameshwar Nath Singh, I. L. R. 
31 Calc, 561, and Roopnath Konwar v Juggun- 
nath Sahee Deo, 6 S. D. A. Sel. Rep. 158, dis- 
tinguished. Ram Saean Lall v. Ram Naeayan 
Singh (1914) . . I. L. R. 42 Calc. 305 

JALKAR. 

right of — 

^ecFisHBEY. I. L. R. 24 Calc. 489 
JOINT BUSINESS. 

See Hahomedan Law — Joint Business. 

I. L. R. 38 Had. 109 


JOINT EXECUTION. 

See Feomissoey Note. 

I. L. R. 38 Mad. 680 

JOINT FAMILY BUSINESS. 

See Hindu Law — Joint Family. 

I. L. R. 39 Bom. 715 

JOINT FAMILY PROPERTY. 

if exists in Mahomedan Law — 

Wj See Mahomedan Law — Joint Business 

I. L. R. 38 Mad. 1089 

JOINT HINDU FAMILY. 

See Hindu law — Joint Family. 

See Registeation. 

I. L. R. 37 All. 105 

Ancestral property — 

Will — Probate — Payment of full probate duty.. 
In a case where there was admittedly a joint Hindu 
family consisting of a father and a minor son, the 
father made a will in effect bequeathing the whole 
property to his minor son. It was not disputed 
that the property covered by the will was joint 
family property. The executors contended that 
the deceased testator had no beneficial interest 
in any part of the property devised, and therefore 
they were exempted from the payment of any 
probate duty ; — Held, that where the matter 
in question was probate, the parties claiming 
under the will could not go behind its terms, or 
claim any exemption whatsoever upon allegations 
utterly inconsistent not only with the fact of the 
will itself, but with the express statements made 
therein and that the executors must pay fuU pro- 
bate duty upon the will. Collector of Kaira v. 
Ghunilal, I. L. R. 29 Bom. 161, distinguished. 
Kashin ATH Paeshaeam v. Goueavabai (1914) 

I. L. R. 39 Bom. 245 

JOINT POSSESSION. 

See Hindu Law — Husband and Wife. 

I. L. R. 38 Mad. 1036 

JOINT PROPERTY. 

See Hindu Law — Husband and Wife. 

I. L. R. 38 Mad. 1036 

See Paetition . I. L. R. 37 AU. 155 

JOINT TRADE. 

See Hindu Law — Husband and Wife« 

I. L. R. 38 Mad. 1036 

JOINT TRIAL. 

See Evidence Act (I of 1872), s. 30. 

I. L. R. 37 AU. 247 

See Misjoindee of Chaeges. 

1. L. R. 42 Calc. 1153 

JOINT VENTURE. 

agreement for — 

See Paetneeshie. 

I. L. R. 39 Bom. 261 
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JUDGE. 

See Civil Pboceduee Code (Act V of 
‘ 1908), 0. XLI, B. 27, CL. ( b ) 

I. L. E. 38 Mad. 414 

JUDGMENT. 

See Ees Judicata. 

' I. L. E. 88 Mad. 158 

— setting aside a, for fraud — 

See Ebaud. I. L. E. 38 Mad. 203 

— Mot pronounced — Be- 

cord lost — Procedure* Wiiere in a criminal case the 
accused was convicted and sentenced, the records 
in the case being at the time lost : Held, that it 
was unnecessary for the High Court to order a 
retrial especially' in the absence of an appeal by 
the accused person. There is no provision of law ! 
which enacts that unless all the records of a case | 
are in the court-house at the time of conviction i 
and sentence the conviction and sentence are void 
and should be quashed or that the Sessions Judge’s 
trial has been held or the sentence passed without 
jurisdiction. Where a judgment has been lost 
the appropriate course is for the Sessions Judge 
to rewrite it from memory, and from the materials 
before him and place it on record. Be Kahae:- 
SHAMMA (1913) 1. L. E. 38 Mad. 498 1 

JUDGMENT CEEDITOE. 

See Insolvency . I, L. E. 42 Caic. 72 

JUDGMENT-DEBTOE. 

Bee Assignee of a Money-decbee. 

I. L. E. 38 Mad. 36 

See Peovincial Insolvency Act (III of 

1907) , s. 34 . 1. L. E. 37 All. 452 

death of — 

See Civil Pboceduee Code (Act V of 

1908) , ss. 47 AND 60. 

I. L. E. 38 Mad. 1076 

JUDICIAIi ENQUIEY. 

See SuBETY . 1. L. E. 42 Calc. 706 

JUDICIAL NOTICE. 

See Maffillas of Nobth Malabae. 

I. L. E. 38 Mad. 1052 

JUEISDICTION. 

See JuBiSDioTioN of Civil Coubt. 

See JuBiSDiCTiON of Civil and Eevenue 
COUBTS. 

See JUBISDICTION of Cbiminal Coubt. 

See JUBISDICTION of High Coubt. 

See JUBISDICTION of Magistbate. 

See Agba Tenancy Act (II of 1901), 
s, 199 . . I. L. E. 87 AU. 95 

See Bengal, N. W. P. and Assah Civil 
CouBTs Act (XII of 1887), s. 22 (3). 

L L. E. 87 All. 232 


JUBISDICTION.— 

See Bombay Civil Coubts Act (XH" of 
1869), s. 16 . I. L. E. 39 Bom. 136 
See Civil Coubts Act (XII of 1887)^ 
ss. 21 AND 22 . L L. E. 37 All. 76 
See Civil Pbocedube Code (1908), s. 9. 

I. L. E. 37 All. 313 
See Civil Pbocedube Code (1908), 
s. 20 (c). I. L. E. 37 AIL 189 

See Civil Pboceduee Code (1908)^ 
s. 152. . . I. L. E. 37 AH. 323 

See CmL Pboceduee Code (1908), 
0. IX, B. 13 . I. L. E. 37 AU. 208 
See Criminal Procedure Code, (Act V 
of 1898) ss. 110 AND 526. 

I. L. E. 87 All. 20 
See C-BmiNAL Procedure Code, 1898. 

ss. 145 AND 522 . L L. E. 37 All. 654 
See Criminal Procedure Code, 1898, 
ss. 179 TO 188 L L. E. 38 Mad. 779 
See Criminal Procedure Code, 1898, 
s. 339 . . I. L. R. 37 AU. 331 

See Criminal Pbocedube Code, 1898, 
ss. 345 AND 439 I. L. E. 37 AU. 419 
See Criminal Procedure Code, 1898^ 
s. 476 . . I. L. R. 37 AU. 34A 

iSee Decree . 1. L, E. 39 Bom. 34 

jSee Evidence , L L. R. 38 Mad. 160* 
/See Forfeiture . 1. L. E. 42 Calc. 789 

See Guardians and Wards Act (VIH 
of 1890), ss. 12, 24, 25. 

I. L. E. 37 AU. 515 
See High Courts Act (24 & 25 Viot. 
0. 104), ss. 2, 9 AND 13. 

I. L. R. 39 Bom. 604: 

See Homestead Land. 

I. L. E. 42 Calc. 638 
See Madras City Municipal Act (Mad- 
m OF 1904) . L L. R. 38 Mad. 581 
See Penal Code (Act XLV of 1860), 
s. 405. L L., R. 38 Mad. 639 

See Provincial Small Cause Courts 
Aot (IX of 1887), s. 35. 

I. L. R. 37 AU. 450 
See Regulation (V of 1886), ss. 85, 141. 

I. L. E. 37 AU, 220' 

See Sanction fob Prosecution. 

I. L. E. 42 Calc. 667' 
See Trade mark . I, L. E. 37 Ail. 449 

of Municipal Courts — 

See Civil Procedure Code (Act V of 

1908), s. 86 . 1. L. E. 38 Mad. 635- 

1, Proceeding under 

8. 10, Givil H^ooedure Code — High Court's Jurist- 
diction to interfere with interlocutory orders — Civil 
Procedure Code {Act V of 1908), s, 10 — Charter 
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JURISDICTION— 

Act {2i 25 Viet c. 104), s. 15. The jurisdiction 

of a Court in a proceeding under s. 10 of the Code 
of Civil Procedure is limited to stopping a new 
isuit if the circumstances mentioned in that section 
as conditions precedent to the passing of the order 
be found by the Court to exist. Courts have no 
jurisdiction to decide the question of res judicata 
in such a proceeding. Where a Court has juris- 
diction to pass an order, but it has been exercised 
in violation of the provisions of the law and under 
a misapprehension of the questions at issue, the 
Court must be held to have acted with material 
irregularity in the exercise of its jurisdiction. 
Venhubai v. LaJeshman Venkoha Khot, I. L. R. 
12 Bom. 617, Sew Bux Bogla v. SMb Ghunder 
Sen, I. L. R. 13 Calc. 225, Jugohundhu Puttuch v. 
Jodu Ghose, I. L. R. 15 Calc. 47, Tarini Char an 
Banerjee v. Chandra Kumar Dey, 14 C. W. N. 788, 
Teferred to. The High Court is entitled to inter- 
fere under s. 15 of the Charter Act, if not under s. 
115 of the Code, with interlocutory orders, when 
-they might lead to failure of justice or irreparable 
injury. Dha'pi v. Ram Pershad, I. L. R. 14 
'Calc. 768, Gobinda Mohan Das v. Kunja Behary 
Doss, 14 C. W. N. 147, and Amjad Ali v. Ali 
Hussain Johar, 15 G. TF. N. 353, referred to. 
.SrvAPEASAD Ram v. Teicomdas Coveeji Bhoja 
(1915) . . . . I. L. R. 42 Calc. 926 

2. - — ' “ Suit for land or 

mother immoveable property construction of — Letters 
Patent, 1865, cl. 12 — Trespass — Compensation for 
wrong to land — Wrongful cutting and removal of 
xoal-^Oivil Procedure Code (Act V of 1908), s. 
IQ — Civil Procedure Code (Act VIII of 1859), s. 
M — Venue. The expression “ suits for land or 
other immoveable property ” in cl. 12 of the 
Charter of 1865 cannot be construed as being 
^limited to suits for the recovery of land In its strict 
sense, but must be construed as extending to a 
suit for compensation for wrong to land, where 
'the substantial question is the right to the land. 
SuDAMDiH Coal Co., Ld. v. Empiee Coal Co.,Ld. 
(1915). I. L. R. 42 Calc. 942 

3. Suit to enforce 

mortgage of land partly in Sonthal Parganas and 
partly in local jurisdiction of Bhagalpur Court — 
^Jurisdiction of Bhagalpur Court — Sonthal Parganas 
Settlement Regulation (III of 1872), ss. 5 and 6 — 
Sonthal Parganas Act (XXXVII of 1855), s. 2 — 
Sonthal Parganas Justice Regulation (V of 1893), 

, Part 2 and s. 10 — Consent of parties to jurisdiction 
of a Court — Usury provision relating to, in s. 6, 
Regulation III of 1872 — Question of Jurisdiction 
not taken in High Court — Scheduled Districts Act 
(XIV of 1874). In a suit in the Court of the 
Subordinate Judge of Bhagalpur, to enforce a 
mortgage bond for principal and interest amount- 
ing to oyer 5 lakhs of rupees, by far the greater 
-portion of the mortgaged property was situtated 
in the Sonthal Parganas, and the mortgagors 
.resided in that district the rest of the property 
Being situated within the local jurisdiction of the 
.Bhagalpur Court. The mortgage bond was exe- 


JURISDICTION— 

cuted at Bhagalpur, and contained a stipulation 
that the mortgagees might enforce it in the Bhagal- 
pur Court. The suit was instituted on 20th June' 
1904. On an objection taken that the Bhagalpur 
Court had no jurisdiction to entertain the suit : — 
Held, on an examination and consideration of the 
Acts and Regulations applicable to the Sonthal 
Parganas, that at the date the suit was commenced 
no suit would lie in any Court established under 
the Bengal Civil Courts Act (VI of 1871) or under 
the Bengal United Provinces, and Assam Civil 
Courts Act (XII of 1887) which has taken its 
place, in regard to any land, or any interest in, 
or arising out of land, but such suits must have 
been brought before Settlement Officers, or in 
Courts of Officers appointed under s. 2 of the 
Sonthal Parganas Act (XXXVII of 1855), and the 
Sonthal Parganas Justice Regulation (V of 1893), 
Part 2, so long as the land had not been settled, 
and the settlement declared by a notification in the 
Calcutta Gazette to have been completed and 
concluded. And, it being found that the land 
included in the mortgage in suit had not been 
wholly settled, the suit came within the provisions 
of s. 5 of the Sonthal Parganas Settlement Regula- 
tion (III of 1872), and was excluded from the 
jurisdiction of any but the special officers or Courts 
appointed under s. 2 of Act XXXVII of 1855, 
and therefore the Bhagalpur Court not being one 
of the special Courts had no jurisdiction to try it. 
The stipulation in the mortgage bond to the effect 
that the mortgagees might enforce it in the Bha- 
galpur Court was of no effect. As the suit was 
one with regard to land in the Sonthal Parganas 
which the Bhagalpur Court had no jurisdiction to 
entertain, the parties could not by consent give 
the necessary jurisdiction to the Court. To allow 
them to do so would be to nullify the express 
provisions of s. 5 of Regulation III of 1872, which 
was binding on any Court having jurisdiction 
in the Sonthal Parganas in the exercise of such 
jurisdiction. Held, also, that apart from the 
question of jurisdiction, any Court dealing with 
the subject matter of the suit would be bound to 
give full force and effect to the provisions of s. 

6 of Regulation III of 1872, relating to usury, 
and therefore to refuse to decree any compound 
interest arising from any intermediate adjustment 
of interest, or a total amunt of interest exceeding 
the principal of the original debt or loan. This 
provision of s. 6 was not one of procedure, but of 
substance, and so far as the Courts having jurisdic- 
tion within the Sonthal Parganas are concerned, 
it places all contractual stipulations as to Com- 
pound interest in a position of non-enforceability, 
and limits statntably the total interest which 
can be decreed on a loan or debt. The question 
of jurisdiction which depended on no disputed 
facts, was in issue in the suit, and had been ad- 
judicated upon in the first Court, was one which 
their Lordships were of opinion they could not 
decline to entertain though not specifically raised 
on the appeal, especially as it necessarily presented 
itself in argument. Semble : The provisions of the 
Scheduled Districts Act (XIV of 1874) have never 
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JURKDICTION— coTicZc?. 

been extended to the Sonthal Parganas. Maha 
Prasad Singh v, Bamani Mohan Singh (1914) 

I. L. R. 42 Calc. 116 

4. The Suits Valu- 

ation Act {VIL of 1887), s. 8 — Suit to eject a tenant 
holding over — Court Fees Act {VII of 1870), s. 7, 
cl. {xi) (cc) — Madras Civil Courts Act {III of 1873), 
s. 14. The effect of amendment of s. 7 of the 
Court Fees Act (VII of 1870) by adding to it cL 
{xi), {cc) is that a suit to recover immoveable 
property from a tenant is governed for purposes 
of jurisdidtion by s. 8 of the Suits Valuation Act 
(VII of 1887), and not by s. 14 of the Madras Civil 
Courts Act (III of 1873) ; so that in the 
case of such suits the valuation for purposes 
jurisdiction is the same as for court-fees. Cha- 
lasawmy Ramiah v. Chalasawmy Ramaswami, 11 
Mad. L. J, 165, distinguished. Seshagiri Bow 
V. Narayanaswami Naidtj (1914) 

I. L. R. 38 Mad. 795 

5. ; To entertain suit ; 

after remand — Suit originally tried by District i 
Judge, after remand tried with consent of parties by j 
Subordinate Judge — Irregular assumption of juris- ; 
diction no objection. Where a suit valued at Rs. ! 
1,368 was heard in the first instance before the | 
District Judge and dismissed as barred by limita- 
tion, but on appeal the High Court remanded it 
for trial on the other issues, and thereafter the 
case having been transferred to the file of the 
Subordinate Judge, the latter officer with the con- 
sent of the parties tried and disposed of the suit : 
Held, that if the order of the High Court did not 
place any restrictions on the power of the District 
Judge to transfer the case, the transfer was autho- 
rised by s. 24 of the Civil Procedure Code. But if 
the remand order was interpreted to have directed 
the District Judge himself to try the suit, it was 
not a case of the trying Court not having local 
or pecuniary jurisdiction but of that Court assum- 
ing jurisdiction in an irregular manner, and the 
parties having consented to the trial by the Subor- 
dinate Judge were not entitled to object to it on 
that ground on appeal ; and it was immaterial 
that as a consequence of such trial appeal from 
his decision on facts lay before the District Judge 
and not before the High Court. Protap Chandra 
Boy V. JuDHiSTiR Das (1914) 19 C. W. N. 143 

JURISDICTION OF CIVIL COURT. 

See Madras Estates Land Act (I of 
1908), s. 8 . L L. R. 38 Mad. 608 
See Pensions Act (XXIII of 1871), 
ss. 4, 5, 6 . . I. L. R. 37 AU. 338 

Fils’"' 

JURISDICTION OF CIVIL AND REVENUE 

COURTS. 

See Madras Estates Land Act (I of 
1908), s. 8. 

L L. R. 3$ Mad. 608, 843 

JURISDICTION OF CRIMINAL COURT. 

See Jurisdiction of Magistrates. 


JURISDICTION OF MAGISTRATES. 

See Criminal Procedure Code (Act 
V of 1898), s. 144. 

I. L. R. 38 Mad. 48^ 

JURISDICTION OF REVENUE COURT. 

See Madras Estates Land Act (I of 

1908) . . I. L. R. 38 Mad. 33 

JURY. 

See Criminal Procedure Code, 1898, 

s. 133 . . I. L. R. 37 All. 26 

See Pardon . I. L. R. 42 Calc. 866 

JURY TRIALS. 

Beference , I. L. R. 42 Calc. 789 
JUSTIFICATION. 

See Penal Code (Act XLV of 1860), 

ss. 40, 79 . I. L. R. 38 Mad. 773 


K 


KAMGHAT TEMPLE. 

See Palas or Turns of Worship. 

I. L. R. 42 Calc. 465 

KASBATIS. 

— History and status of 

Kasbatis in Gujarat — Ahmedahad Taluqdafs 
Act {Bombay Act VI of 1862)— Gujarat Talugdars 
Act {Bombay Act VI of 1888) — Bombay Lan$ 
i B,evenue Code {Bombay Act V of 1879), ss. 68, 73 — 

I Bights of Kasbatis after cession to and annexation 
I by British Government — Rights of lessees from 
Bombay Government — Onus of proof on claimant of 
rights of permaneni tenure — Lease implies no obli~ 
gation to renew at end of term- — Obligation to give 
up possession at end of lease. In this case their 
Lordships of the Judicial Committee held (revers- 
ing the judgments of the Courts below) that the- 
. respondent, the descendant of a family of Kasbatis- 
who were in possession of a village called Charodi 
in the district of Ahmedahad in Gujerat at the date 
of the cession of that district by the Peishwa to 
the British Government, and whose predecessors- 
in-title held thereafter under leases from the 
Government, were mere lessees of the Government 
of Bombay, bound to give up, at the end of each 
term of lease, possession of the village, and were 
never legally entitled as each lease terminated 
to have a new lease granted to the last lessee or 
representative, and therefore never acquired per- 
manent possession of the village. The only legal 
enforceable right the Kasbatis could have as 
against the British Government were those and 
those only, which that Government by agreement 
express or emplied, or by legislation chose to confer 
upon them. The relation in which they stood to 
their native sovereign, and the consideration of the 
existence, nature and extent of their rights before 
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XASBATlS—concld. 

the cession were only relevant matters for the 
purpose of determining whether and to what 
extent the British Sovereign had recognized their 
ante-cession rights, and had elected or agreed to he 
bound by them. The burden of proving that 
they had any such rights which the Bombay 
Government consented to their continuing to en- 
joy rested upon the respondent. The principle 
laid down in The Secretary of State for India in 
Council V, Kamachee Boye Sahaba, 7 Moo, I. A, 476, 
and Gooh V. Sprigg {1899} A, C, 572, foUowed. 
The just and reasonable inferences to be drawn from 
the evidence were that the respondent had failed 
to discharge the onus on her ; that the Bombay 
Government had never by agreement express or 
implied conferred upon her or any of her ancestors 
the proprietary rights in, or ownership of, the 
village claimed by her ; they never conferred 
upon any of the lessees of the village a legal right 
to insist, at the termination of the lease, upon a 
new lease being granted ; they were never under 
A legal obligation to grant any lease of the village, 
^nd the granting or withholding of a lease rested 
•solely in their discretion. The mere repetition 
■of acts of grace by the Government could not per se 
•create a legal right to their continuance. Primd 
facie a lease for a term does not import any right 
to a renewal of : on the contrary it primd facie 
implies that the lessees’ right to the premises ends 
with the term. There was no analogy between 
Sioldings of the Grassias and the Kasbatis ; they 
and the Mewassies were clearly distinguishable 
from the Kasbatis. The Ahmedabad Taluqdars 
Act (Bombay Act VI of 1862) did not apply to 
Kasbati lessees. They never were Ahmedabad 
Taluqdars in the true sense : they did not lose 
their ancient rights of ownership of land by taking 
leases as did the Grassias and therefore did not 
suffer the injustice which the statute was designed 
to remedy. The effect of ss 68 and 73 of the 
Bombay Land Revenue Code (Bombay Act V of 
1879) read with the Gujerat Taluqdars Act (Bom- 
bay Act VI of 1888) is that a lessee whether a 
true Taluqdar, or a Thakur, Mewassie, Kasbati, or 
Naik, is bound by the terms of his lease, one term 
of which is that he shall only occupy for the term 
of years for which a lease for years is granted, 
and primd facie no longer. Sbceetabt op State 
BOE India v, Bai Bajbai (1915) 

I. L. R. 39 Bom. 625 

KHORPOSH GRANT. 


— Sub-soil right. The in- 
terest of a hhorposhdar heritable in the male line 
was a limited interest liable to be defeated at 
any time by the failure of heirs and thereupon 
resumable by the proprietor for the time being, 
and would not be an interest su:ffiicient to carry 
with it the sub-soil rights. Biswanath Goeain 
S uEENDEA Mohan Ghose (1913) 

19 C. W. N. 102 

KIDNAPPING. 


See Penal Code (Act XLV of 1860), 
ss. 366 AND 372. 

I. L. R. 37 All. 624 


KING’S PREROGATIVE OF PARDON. 

See Peivy Council, eeaotioe of. 

I. L. R. 42 Calc. 739 

KNOWLEDGE. 

^eePEOBATE . I, L. R. 42 CalC. 480 

KNOWLEDGE AND INTENT. 

See Penal Code (Act XLV of 1860), 

s. 86 . . I. L. R. 38 Mad. 479 

of contents— 

See Attestation of Insteument. 

I. L. R. 37 All. 350 


KUDIVARAM. 

acquisition of — 

See Madeas Estates Land Act (I of 
1908), s. 8, EXCEP. 

I. L. R. 38 Mad. 843 

right to — 

See Madeas Estates Land Act (I of 
1908), s 8 (exoep) 

I. L. R. 38 Mad. 608, 843 

sale of — 

See Limitation Act (IX of 1908), s. 22, 

I. L. R. 38 Mad. 837 


L 

LACHES. 

See Hundi Shah Jog. 

I. L. R« 89 Hom. 513 

LAMBARDAR AND CO-SHARER. 

See Agea Tenancy Act (II of 1901), 
s. 164 . . I. L. R, 37 All. 595 

LAND ACQUISITION ACT (I OF 1894). 

ss. 9, 18, 25 — JSffect of omission of 

owner to state his claim under s. 9 — Reference under 
s, 18 — Limitation of powers of Judge, The facts 
that there had been previous negotiations between 
the Government and a person whose land the 
Government wished to acquire and that the Govern- 
ment was aware of the price which the owner had 
asked for the land would not afford a sufficient rea- 
son for the owner omitting to put in any claim 
under s. 9 of the Land Acquisition Act, 1894, 
nor relieve the owner from the consequence of 
such omission as set forth in s. 25. Xaeatn Dat 
V, The Supeetntendent of Dehea Dun (1914) 

I. L. R. 37 AH. 69 

■ — ss. 18, 30 — 

^eeMoETGAGE . I. L. R. 42 Calc. 1146 

ss, 31, 32 — Dehutter lands — Status of 

shebaits — Order for deposit of compensation money, 
there being person competent to alienate the lands. 
Where certain lands dedicated to an idol were 
acquired under the Land Acquisition Act and the 
application of the shebaits for payment of the 
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LAND ACQUISITION ACT (I OF V&U)-cmcld. 
s. 31 — conoid. 

compensation money was rejected and an order 
for deposit thereof in Court was made : Held, 
that a shebait has no power to alienate the dedicated 
property in the general character of his rights and 
the order made was a proper order. Ram 
PEASA irtTA Nandy V. Seoeetaet of State foe 
toiA (1913) . . . 19 C. W. N. 652 

SS, 35, 36 (2) — Compensation — Principle 

on which it should be awarded. Where ciiltnrable 
land in the hands of tenants was acquired tempo- 
rarily for the purpose of digging Imnkar: Held, 
that, having regard to s. 36 of the Land Acquisi- 
tion Act 1894, such portion of the compensation 
Es might he awarded to the owner for the purpose 
•of restoring the land to its original condition 
was not assessable until after the term of occupa- 
tion had expired. In the circumstances of the 
case also this amount was not rightly assessed 
on the probable value of the kankar which might 
hypothetically be extracted from the land. Secee- 
TARY OF State foe India v. Abdel Salam Khan 
(1915) . . . . 1. L. R. 37 All. 347 

s. 54 — Order allowing withdrawal of 

money deposited under 8. 31, if appealable. Under 
'S. 54 of the Land Acquisition Act there is no appeal 
against an order of the District Judge allowing a 
Hindu widow to withdraw the compensation 
money deposited by the Collector under s. 31 of 
the Land Acquisition Act. Biswa Nath Sinqha 
Bidhijmekhi Dasi (1915) 19 C. W. N. 1290 

LAND-ACQUISITION JUDGE. 

See Mortgage I. L. R, 42 Calc. 1146 


XAND-HOLDER. 


See Madeas Estates Land Act (I of 
1908) . . I. L. R. 38 Mad. 33 

See Madras Estates Land Act (I of 
1908), s. 3 I. L. R. 38 Mad. 1155 

LANDLORD AND TENANT. 


1. Alienation . 
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See Benami transaction. 

I. L. R. 37 Calc. 557 

See Fazendaei Teneeb. 

I. L. E. 39 Bom. 316 


1. ALIENATION. 

— Position of landlord 

purchasing raiyafs interest. The position of the 


LANDLORD AND TENANT— 

1. ALIENATION— cowcZd^. 

landlord purchasing the raiyat’s interest under a 
private alienation and of the landlord purchasing 
himself at a sale for arrears of rent, distinguished. 
Jan AKIN ATH Hoee V . Peabhasini Dasi (1915). 

19 C. W. N. 1077 

2. EJECTMENT. 


1, Suit by former 

in ejectment — Burden on latter to prove land held 
in tenancy. What was held in Pajendra Kumar 
Bose V. Mohim Chandra Ghose, 3 G. W. N. 763, 
was that when a tenant has been in possession 
of land ostensibly as part of an admitted tenure, 
it lies upon the landlord in a suit in ejectment to 
prove in the first instance that the land is his 
khas property. It is not the law that because a 
defendant is found to be a tenant of some land 
under the plaintiff, the burden is thereby cast* 
upon the plaintiff to establish that the land he 
seeks to recover is outside the tenancy of the 
defendant. The burden would ordinarily be on 
the defendant to prove the tenancy under which 
he claims to hold it. Nanda Lai Qoswami v. 
Jajneswar Haidar, 6 C. W. N. 105, and Sheodeni 
Boy V. Ghatterbhuj Boy, 12 C. L. J. 376, referred to. 
Protap Chandra Roy v. Jedhtstir Das (1914). 

19 C. W. N. 143 

2, Suit by former 

to eject latter from land alleged to be hhas — Onus, 
if on landlord or on tenant to prove tenancy. The 
mere fact that the defendant holds some land 
under the plaintiff as tenant would not be sufficient 
to throw upon the plaintiff the burden of showing 
that in respect of any other land in the zamindari 
which the defendant may be found to be in pos- 
session of, he has no right as tenant. The burden 
of proof in a case like this is on the tenant. The 
principle laid down in Bhidoy Krista Mistri^s 
Case, 12 C. L. B. 467, throwing the onus on the 
plaintiff should he held applicable to cases where 
the land sought to be recovered is admitted by the 
plaintiff to be contiguous to the holding of the 
defendant, or that it has come to his possessions 
by encroachment. Gopini Debi v Ram Taban 
Tewaey (1911) . . . 19 C. W. N. 140 

3. ENCROACHMENT. 

Bncroachment by ten- 
ant upon land not his landlord’s — Tenant , If may 
keep land in a suit by owner to recover — Bond- 
fide possession under a de facto landlord,” what 
amounts to — Possession by de facto landlord and 
settlement of erwroached land with tenant to he proved. 
The principle of the Full Bench decision in Binad 
Lai Pahrashi v. Kalu Pramanih, 1. L. B. 20 Calc. 
708, only applies where raiyats are settled upon 
land by a person in de facto possession as land- 
lord, who is afterwards found to have no title. 
It is not applicable in every boundary dispute 
or in every case where a question of parcel and no 
parcel arises. Where in a suit by the owner,- 
B, to recover land from C, who held other lands 
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LANDLORD AND TENANT— 

3. ENCROACHMENT— 

as A’s tenant, it was not found that the dis- 
puted land was eyer in A’s possession or that it 
was included in the area settled hy A with C, but 
C appeared to have encroached upon the land in 
such circumstances as to raise a presumption that 
the encroachment would enure to A’s benefit 
and become an accretion to C’s holding under A : 
Held, that though A might perhaps ‘be described 
as C’s de facto landlord, it could not be said that 
the land was settled with G by A, and there is 
nothing in the Full Bench decision to prevent B 
from suing to recover possession from A and C. 
Teptj Mahammad V. Teeayet Mahammad (1915) 

19 C. W. N. 772 

4. ESTOPPEL. 

— Estoppel — Tenant ad- 

mitted irdo possession, if may deny landlord's title 
and set up a different title derived from stranger, 

A tenant who has been let into possession cannot 
deny his landlord’s title, however defective it 
may be, so long as he has not openly restored 
possession by surrender to his landlord. Bilas 
Ktjnwab V. Desbaj Raitjit Sengh (1915) 

I. L. R. 37 AH. 557 
19 C. W. N. 1207 

5. IMPROVEMENTS. 

Tenancy, determina- 

tion of — Improvements, non-removal of during 
tenancy — Might to them or their value after determina- 
lion of tenancy — Transfer of Property Act (IV of 
1882), s. 108 (h). The plaintiS’s husband took 
a house site on lease from the predecessor in title 
of the first defendant in 1883. After 1883 and 
before 1st May 1898 the plaintiff built a house 
thereon to the knowledge of the landlord and the 
lease was renewed by the first defendant on 1st 
May 1898 in plaintiff’s favour who thereby agreed 
to vacate the land on a month’s notice. While 
the plaintiff was in possession under that lease, 
the first defendant filed a suit in ejectment in the 
SmaU Cause Court, Madras, and though the present 
plaintiff then set up the claim now advanced, viz,, 
a right to the superstructure built by her or its 
value, she was ordered without the determina- 
tion of the right set up by her, to deliver possession 
of the land on or before the 26th February 1907, 
and on her failure to do so the first defendant was 
put in possession on that date. On the 1st August 
following, the first defendant gave the plaintiff 
notice to remove the superstructure within a 
fortnight. She did not do so but in 1908 instituted 
the present suit for (a) a declaration that she was 
the owner of the house built by her and for its 
possession or (6) in the alternative to be paid 
compensation for it or (c) if that was not granted, 
to be allowed to remove the superstructure. Watt.ts 
«/., holding that the plaintiff was not entitled 
to any of the reliefs dismissed the suit. Held on 
appeal, confirming the judgment of Waiejs, J. 
(Sankabaet Nadr, J,, dissenting), that the plaintiff J 


LANDLORD AND TENANT— 

5. IMPROVEMENTS— cowc/d 

was not entitled to any of the reliefs asked for. 
Held by the Court, that the landlord was not es- 
topped from disputing the plaintiff’s right, if any, 
by the mere fact that the house was erected with 
his knowledge and without any protest by 
him. Held (White, 0. J,, dissenting), that the 
tenant was, for the purpose of removing her 
superstructure, entitled to a reasonable time after 
the determination of the tenancy whether it is 
by act of parties or by the order of Court. Held 
by Miller, J,, that the tenant having been given 
ample time to remove the building after giving 
up possession through Court she was not entitled 
to any further time. Per White, C, J. — S. 108, 
clause (h) of the Transfer of Property Act, govern- 
ed the case and the tenant was not entitled to 
remove the buildings after the termination of the 
tenancy. Per Sankarah Naib, J , — S.- 108 of the 
Transfer of Property Act is only an enabling sec- 
tion and it did not take away the pre-existing 
right of the tenant to compensation or to remove 
building even after the termination of the tenancy 
if he is not given compensation. The new lease 
having recognised the tenant’s ownership in the 
house, the plaintiff’s ownership thereto cannot be 
defeated by her failure to remove the house with- 
in a reasonable time and as such failure cannot 
effect a transfer of ownership, all that the land- 
lord was entitled to was an option to retain the 
building and pay compensation for it or to res- 
tore the land to its old condition by removing the 
building and claim damages. Per Mieler, J, 
The recognition by the landlord for the period 
of the new tenancy, of the tenant’s property in the 
building has no other necessary effect than to pre- 
vent the landlord from treating the building as- 
having been surrendered to him at the end of the 
previous term and it was only a piece of evidence 
of a contract to allow the removeable fixture to- 
remain as such upon the land for the new term. 
Ismai Kani Howthan v. Nazar ali Sahib, I L, B, 
27 Mad. 211, referred to. English and Indian Case 
Law on the subject, considered. Ahgammal v^ 
Aslami Sahib (1913) . I. L. R. 38 Mad. 710 

6. INAM LANDS. 

Inam Begister — Object 

of mentioning the tax payable for the land — Inam 
authorities, duties of — Bight of melvaramdar to trees- 
in case of lands which were topes at the Inam Settle- 
ment. In cases where the holding of a tenant 
was at the time of the Inam Settlement and has- 
subsequently been a tope consisting of trees the 
melvaramdar has a right to a portion of the value 
of the trees and the ryot is not entitled to cut 
them down for his sole appropriation, the portion 
due to melvaramdar being determinable accord- 
ing to the evidence. The incidents of the tenure 
of a tenant under an inamdar are governed by 
the law applicable to landlord and tenant and 
not by the Inam patta or the Inam Begister whose 
object in mentioning the tax payafte by the 
tenant was only to enable the Inam authorities to> 
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6. INAM LANDS— co?icZd 

fix tlie quit-rent payable to Government by the 
Inamdar. Bodda Goddeppa v. The Maharaja of 
V izianagram, 7. L. R. SO Mad. 155, Rangayya 
Appa Rao v. Kadiyala Ratnam, I. L. R. IS Mad. 
2i9, Apparau v. Narasanna, I. L. R. 15Mad. 47, 
Narayana Ayyangar v. Orr, I. L. R. 26 Mad. 252, 
and Kaharla Ahbayya v. Raja VenJcata Pappayya 
Rao, I. L. R. 29 Mad. 24, distinguished. Sm 
Rajagopalaswami Temple v. Jagannadha Pak- 
DiAJiAP (1913) . . 1. L. R. 38 Mad. 166 

7. RENT. 

1. Adjustment of ac- 

count between landlord and tenant — Wasihbahi — 
Portion of amount due on adjustme^it, kept in deposit 
with tenarvt for payment to superior laMlord — 
Such amount if contmues to be rent and if recover- 
able as such — Limitation Act {IX of 1908), ScJi. I, 
Art. 115. The plaintiff was the landlord and the 
defendant the tenant. There was an adjustment 
of accounts between them as regards rent in 1312 
F. S., the adjustment being embodied in a wasil- 
bahi, and the defendant was found Hable to pay 
a certain amount out of which Rs. 136-2 was left 
with the defendant as a deposit for payment to 
the superior landlord on account of rent payable 
by the plaintiff to the latter and the balance was 
stated as payable to the plaintiff’. The defendant 
did not make the payment to the superior landlord 
who sued the plaintiff and obtained a decree 
against him for the amount due from him. The 
plaintiff thereupon sued the defendant to recover 
the rent for the years 1313 to 1315 and the amount 
which he had to pay to the superior landlord with 
interest : Held, that the wasil-bahi showing that 
the amount which was to be paid to the superior 
landlord was left in deposit with the defendant, it 
must be held that there was a discharge for this 
portion of the rent. The assignee was no party 
to the contract but if, as the contract showed, 
the amount was left in deposit with the defendant 
for payment to a third party and it amounted 
to a discharge so far as that portion of the rent was 
concerned, the amount so kept in deposit ceased 
to be rent and recoverable as such and Art. 115 
of the Limitation Act was applicable to the case. 
LtrcHMi Missm v. Deoke Keab (1913). 

19 C. W. N. 174 

2. - Eviction, cons- 

tructive — Tenant never put in possession of entirety 
of demised land — Acquiescence — Payment of full 
rent — Suit for rent — Plea of suspensioii of rent, 
if sustainable — Abatement — Apportionment. Where 
a tenant who had not been put in actual possession 
of a portion of the demised land, nevertheless went 
on paying the full rent agreed to in the lease ; 
in a suit for recovery of arrears of rent by the 
landlord : Hdd, that the tenant cannot in such 
circumstances claim suspension of rent, but the 
rent payable to the landlord was liable to abate- 
ment. Annada Prosad v. Mathuranath, 13 C, W. A". 
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702, followed, Saeada Peosad Bhattachaejee 
V. Rai Monmatha Nath ^Iittee (1914). 

19 C. W. N. 870 

8. TITLE. 

Dispute between, as to 

possession of specific plot — Onus of proof — Zerait, 
necessity of proving disputed land — Khas land other 
than zerait — Tenure or holding — Lease to ticcadar 
to cultivate — Lands cultivated if raiyati land of tic- 
cadar — Ticcadads possession of land outside ticca, if 
adverse to landlord. The owner of a tauzi is en- 
titled to recover possession of lands within it, un- 
less the defendants whom he sues can prove a 
subordinate interest that derogates from his title. 
The fact that he has failed to prove certain speci- 
fic titles which he in addition asserted in the dis- 
puted lands, does not deprive him of this initial 
presumption in his favour. The onus which 
is on the defendants must be discharged by them. 
The fact that the defendants were raiyats holding 
other lands of the village would make them settled 
raiyats of the disputed lands if they proved that 
these lands were held by them as raiyats, but 
not, if they fail to prove this. Rajendra Kuar v. 
Mohwi Chandra, 3 0. W. N. 763, did not apply to 
this case, in which the defendants held a number 
of separate holdings and did not claim to hold 
the land in suit as part of any specific holding. 
"Where a ticcadar took a lease of lands far exceed- 
ing 100 bighas in area to “ cultivate by sowing 
indigo or other crops either by means of khas 
cultivation or through tenants Beld, that it 
w'as a tenure. A tenure-holder does not become 
a raiyat with respect to all land that comes into 
his direct possession, because the lease authorises 
him to cultivate these lands. A proprietor may 
hold other lands besides zerait lands in khas pos- 
session, and because he recovers possession of lands 
on the basis of the presumption arising from his 
proprietorship, it does not follow that the land is 
zerait, nor does the fact that he fails to prove the 
land to be zerait prevent him from claiming the 
land, if the defendant fails to establish a subordi- 
nate interest in it. Where the proprietors having 
purchased certain holdings suffer them without any 
arrangement to be taken possession of by their 
ticcadars, the ticcadars’ possession of such hold- 
ings does not become adverse to the proprietors. 
Mannees V. Haeihab Koee (1914). 

19 C. W. N. 149 

LAND REGISTRATION ACT (BENG, VII OF 
1876). 

S. 78 — Suit for rent — Dismissal for 

non-registration of plaintiffs’ names under the Act — . 
Registration pending appeal, effect of — Costs. Where 
a suit failed by reason of non-registration of the 
laintiffs’ names under Act VII of 1876, s. 78, 
ut registration was obtained during the pendency 
of the plaintiffs’ appeal, the High Court, on se- 
cond appeal, directed the case to be disposed 
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LAND REGISTRATION ACT (BENG. VH OF 

1876) — conoid. 

• s. 78 — concld. 

of by the Trial Court on the merits, it appearing 
that no portion of the claim was barred on the 
day when the land registration was really taken. 
The plaintiffs were dh‘ected to pay the costs of the 
defendants of the original trial, and were not 
allowed costs of either Court of Appeal. Chtjllait 

Singh Madho Singh (1915) 19 C. W. N. 794 ! 

1 

LAND REVENUE CODE, BOMBAY (BOM. V 
OF 1879). 

— : s. 10— 

See Mamlatdabs’ Couets Act, Bombay 
(Bom. II of 1906), s. 23. 

I. L. R. 39 Bom. 552 

ss. 65, 66 — Possession of land as owner 

for fifty years — User of land as graveyard and also 
as timber depot — Order by Government for disconti- 
nuing the user as timber depot — Order ultra vires — 
Land Revenue Code {Bom. Act V of 1879). ss. 65, 
66. The plaintiffs were in possession of the land 
in dispute as owners ever since 1860 and used a 
portion of it as a graveyard, and on another portion 
of it they built a shed which was used as a timber 
shop. In 1871, Government assessed the land 
and entered it in the Revenue Registers as “Govern- 
ment waste land.” The plaintiffs paid no assess- 
ment on the land. In 1908, the District Deputy 
Collector passed an order directing the Mamlatdar 
to “ cause the building and the wood to be re- 
moved forthwith from the said land.” This order 
was finally confirmed by the Commissioner on the 
24th April 1909. The plaintiffs filed the present 
suits on the 2nd February 1910, to obtain a de- 
claration that they were absolute owners of the 
land, to have set aside the order of 1909, and to 
get a permanent injunction restraining Govern- 
ment from disturbing the plaintiffs in their posses- 
sion of the land. The lower Court dismissed the 
suits holding that the plaintiffs were not absolute 
owners but occupants only, and that the suits 
were barred under Article 14 of the first schedule 
to the Limitation Act, 1908. The plaintiffs having 
appealed : Held, that as the land in dispute 
was not used for the purpose of agriculture, neither 
s. 65 nor s. 66 of the Land Revenue Code (Bom. 
Act V of 1879) applied to the case, and the orders 
passed by the Revenue Authorities to evict the 
plaintiffs were ultra vires. Rashlehan Hamah - 
KHAN V. SbCEETAEY OF STATE FOE INDIA (1915). 

I. L. R. 39 Bom. 494 

Chap. XII— 

See Ceiminal Peocedtjee Code (Act V 
OF 1898), s. 191 (1) (c). 

I. L. R. 39 Bom. 310 

LEADING QUESTIONS. 

^eeCHAEGE. . I, L. R. 42 Calo. 957 


LE ASE. 

See Madeas Estates Land Act (I of 
1908), s. 42, CL. (a) and (b) and 2. 

I. L. r: 38 Mad. 624 

See Stamp Act (II of 1899), s. 59, Sen. 

I, aet. 35, CL. {a), STJB-CL. (iii), 

I. L. R. 37 Bom. 434 
See Teansfee of Peopeety Act"'(IV of 
1882), s. 10 I. L. R. 38 Mad, 807 
See Teansfee of Peopeety Act (IV of 
1882), s. 108 (j) L L. R. 37 All. 144 

by wife, repudiation of — 

See Teansfee of Peopeety ActJ(IV of 
1882), s. 10. I. L. R. 38 Mad. 867 

construction of — 

See Resumption. 

1. L. R. 39 Bom. 279 
forfeiture of — 

See Civil Peoceduee Code (Act V of 
1908), 0. XXII, E. 10. 

I. L. R. 39 Bom. 568 

of palmyra juice — 

See Registeation Act (III of 1877), 
s. 17 (i), etc. I. L. R. 38 Mad. 883 

repudiation of — 

See Limitation Act (XV of 1877), Sch- ii, 
Aet. 91 . I. L. R. 38 Mad. 321 

— Reclamation of — Rent 

if enhancihle beyond the maximum fixed. When 
land was let out for purposes of reclamation to be 
effected by the lessees at their expense, though the 
I lessors also undertook to make a contribution 
thereto, and was to be held for the first four years 
without rent which was thereafter to be progressive 
till a maximum was reached, and there was no 
provision for a further rise, the reasonable inference 
to draw from these circumstances was that the 
parties intended that when the specified maximum 
was reached, there would be no further increase. 
Katyayani Debi V. Poet Canning and Land 
Impeovement Co. (1914) . 19 C. W. N. 66 

LEASE IN PERPETUITY, 

validity of — 

See Mutt, head of. 

I. L. R. 38 Mad. 356 

LEAVE TO APPEAL TO PRIVY COUNCIL. 

. — — Application— -Civil Pro" 

cedure Code {Act V of 1908) s. 110 — Computation 
of time — Limitation Act {IX of 1908) s. 12, whether 
ultra vires — Legislative powers of the Governor- 
General in Council — Order in Council, 1838 — 
Government of India Act, 1858 {21 22 Viet. c. 

106) s. 64 — Indian Councils Act, 1861 {24 <Ss 25 
Viet. c. 67) — Letters Patent, 1865, ss. 39, 44. S. 
12 of the Limitation Act of 1908 applies to appli- 
cations for leave to appeal to His Majesty in Coun- 
cil. S. 12, sub-cl. (2) which enacts that “ in com- 



261 ) 


DIGEST OF CASES. 


( 262 ) 


LEAVE TO APPEAL TO PRIVY COUNCHr- 

concld, 

puting the period of limitation prescribed for an 
application for leave to appeal . . . the time 

req[uisite for obtaining a copy of the decree 
. appealed from . . . shall be ex- 

cluded ” was within the legislative powers of the 
Governor-General in Council, not being in contra- 
vention of s. 64: of the Government of India Act 
1858, and is not ^iltra vires. Eastern Mortgage and 
Agency Company, Limited v. Puma Chandra Sar- 
hagna, I. L. E. 39 Calc. 510, Lalcshmanan v. Perya- 
sami, I, L. E, 10 Mad. 373, Anderson v. Peria- 
saini, I. L. E. 15 Mad. 169, In re Sita Earn Kesho, 
I. L. E. 15 All. 14, Thurai Eajah v. Jainilabdeen 
Eowthan, I. L. E. 18 Mad. 484, Moroha Earn- 
cliandra v. Ohanasham NilJcant NadJcarnt, I. L. E. 
19 Bom. 301, Motichand v. Oanga Parshad Singh, 
I. L. E. 24 All. 174 ; L. E. 29 I. A. 40, referred to. 
Abdullah Hosseih Chowdhuby v. Adminis- 
trator-General OE Bengal (1914). 

I. L. R. 42 Calc. 35 

LEGfACy. 

vesting of — 

See Succession Act (X oe 1865), s. 187. 

I. L. R. 38 Mad. m 

LEGAL NECESSITY. 

See Hindu Law— Alienation. 

I. L. R. 42 Calc. 8^6 

See Hindu Law— Alienation. 

I, L. R. 87 Ail. 869 

LEGAL REPRESENTATIVE. 

See Civil Procedure Code (Act XIV 
OE 1882), s. 373. 

I. L. R. 38 Mad. 643 

See Civil Procedure Code (Act V op 
1908), ss. 47 AND 50. 

I. L. R. 38 Mad. 1076 

See Dependant, death of. 

I. L. R. 38 Mad. 682 

LEGATEE. 

disclaimer by — 

See Succession Act (X op 1865), s. 

187 . . I. L. R. 38 Mad. 474 

LEGITIMACY. 

Divorce . I. L. R. 38 Mad. 466 

LEPROSY (ANCESTHETIC). 

See Hindu Law — Inheritance. 

I. L. R. 38 Mad. 250 

LESSEE. 

See Madras Assessment op Land Re- 
venue Act (I OE 1876), s. 2. 

I. L. R. 38 Mad. 1128 

LESSEE OF RENT. 

suit by — 

See Transfer of Property Act (IV op 
1882), s. 10 . I. L. R. 38 Mad. 867 


LESSEES FROM BOMBAY GOVERNMENT. 

rights of — 

See Kasbatis . I. L. R. 39 Bom. 625 

LESSOR. 

See, Malabar Tenants’ Improvements 
Act (Mad. I of 1900), ss. 3 and 5. 

I. L. R. 38 Mad. 954 

LESSOR AND LESSEE. 

1. Assignment by 

lessee — Assignee's right to apportionment, as agamst 
lessor — Transfer of Property Act {IV of 1882), ss. 
36 and 108 — Apportionment in English Law, under 
Statute Laio in England and under the English 
Common Late — Pent— ^Interest accrues dc die in 
diem, English Statute Law, principle of, to be fol- 
lowed in India — No Statute Law in India — Ap- 
portionment as betioeen lessor and lessees assignee. 
An assignee from a lessee is entitled to claim as 
agamst the lessor apportionment of rent accru- 
ing due after the date of assignment to him up 
to the time of a transfer (if any) of his interest 
as assignee to a third person. There is privity of 
estate between the lessor and the assignee, and 
the latter is bound to perform the covenants of the 
lease after the assignment. Possession is not the 
ground of his liability but the privity of estate 
which is created by the assignment itself. It is 
settled law that the privity of estate between 
the lessor and the lessee’s assignee is terminated 
by an assignment by the latter of his interest to a 
thii’d person. On principle there seems to be no 
reason why an assignee should not be entitled to 
apportionment as between himself and the lessor, 
and why rent should not be deemed to accrue due 
from day to day as between them. In England 
the Law of apportionment has long been regulated 
by statutes, and all rents, etc., are, like interest on 
money lent, considered as accruing from day to 
day and apportionable m respect of time accord- 
ingly. In India there is no reason for not apply- 
ing to rent the principle adopted in England in 
the case of interest. Kunhi Sou v. SIulloli 
Chathu (1912) . . I. L. R. 38 Mad. 86 

2, Forfeiture for 

non-payment of rent — Joint lessors — Separation 
of their ownership in the lands — Eeceipt by 07ie of 
the joint lessors of his share of rent from the lessee— 
Eight of the other joint lessor to enforce the forfeiture 
— No act done by the lessor previous to the institu- 
tion of the suit to determine the lease — Election pre- 
vious to suit rmt necessary — Waiver — Transfer of 
Property Act {IV of 1882), s. Ill, cl. {g)— 
Eight of re-entry under the old English Common 
law. One of several joint lessors who had become 
separately entitled to his share of the lands leased, 
is entitled to enforce the forfeiture clause in the 
lease-deed separately as regards his share of the 
lands. Sri Eaja Simhadri Appa Eao v. Prattipati 
Eamayya, I.L.E. 29 Mad. 29, followed. Oopal 
Earn Mohuri v. Dhalceswar Per shad, I. L. E. 35 
Calc. 807, dissented from. Mere breach by the 
lessee of a covenant involving forfeiture contained 
in a lease of lands executed for agricultural 

k2 
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DESSOE AND LESBE'E—concld. 
purposes, gives a sufficient cause of action to 
the lessor to bring the suit in ejectment, and it 
is not necessary that the lessor should do some 
act showing his intention to determine the lease 
before he brings his suit in ejectment. Venkata- 
ramana Bliatta v. Oundaraya, L L. It. SI Mad. 
403, distinguished. Padmanabhayya v. Ranga, 
1. L. B. Si Mad. 161, followed. Per Sadasiva 
Ayyae, J. As the breach of the condition gives 
rise to a cause of action at once, there is strictly 
no question of election between two different 
rights but there is only an election whether the 
lessor is to retain the right created by the breach 
or to give up the right. The retention requires 
no definite physical act while the waiver does. 
Korapaltt V . Naeayana (1913) 

I. L. R. 38 Mad. 445 

LETTERS OF ADMINISTRATION. 

See Administrator -GENEBAn’s Act (II 
OE 1874), ss. 20, 52, 54. 

I. L. R. 38 Mad. 1134 

See Probate and Administration Act 
(V OF 1881), s. 60. 

I. L. R, 37 AU. 380 

LETTERS PATENT, 1865. 

See Amended Letters Patent. 

cl. 12— 

See Jurisdiction. 

I. L, R. 42 Calc. 942 

cl. 15— 

See Appeal . I. L. R. 42 Calc. 735 

cl. 26 — ^Review of criminal case decided 

by High Court in Original Criminal Jurisdiction 
on certificate of Advocate-General. Kinc-Empe- 
BOR V . Dpendra Nath Dass (1914) 

19 C. W. N. 653 

cl. 32— 

See Arrest of Ship. 

I. L. R. 42 Calc. 85 

els. 39, 44— 

See Leave to Appeal to Privy Council. 

I. L. R. 42 Calc. 35 

LIABILITY. 

See Bill of Lading. 

I, L. R. 38 Mad. 941 
See Varthamanam. 

I. L. R. 38 Mad. 660 

LICENSE. 

See Easements Act (V of 1882), ss. 
59 AND 60. I, L. R. 37 All. 91 

/S'ee Trade-mark. I. L: R. 42 Calc. 262 
See Transfer of Property Act (IV of 
1882), s. 108 (j). 

I. L. R. 37 AH. 144 

LIFE ESTATE. 

^SeeJAiGiR . I. L. R. 42 Calc. 305 


LIFE INTEREST. 

See Hindu Law — Will. 

I. L. E. 42 Calc. 661 

LIGHT AND AIR. 

Easement . I, L. R. 42 Calc. 46 

LIGHTERS OR BOATS. 

See Bill of Lading. 

I. L. R. 88 Mad. 941 

LIMITATION. 

See Cheque, payment by. 

I. L. R. 42 Calc. 1043 

>866 Civil Procedure Code (1908), s. 48. 

I. L. R. 37 All. 688 

See Criminal Procedure Code, s. 476. 

I. L. R. 37 All. 344 
>866 Decree NISI. I. L. R. 89 Bom. 175 
See District Municipal Act (Bom. Act 
III OF 1901), ss. 2, 46 AND 167. 

I. L. R. 39 Bom. 600 

See Execution of Decree. 

I. L. R. 37 All. 527 

See Execution Proceedings. 

I. L. R. 37 All. 518 

See Hindu Law — Inheritance. 

L L. R. 42 Calc. 384 

See Hindu Law — Mortgage. 

I. L. R. 42 Calc. 1068 
>8ce Injunction. L L. R. 42 Calc. 550 
See Limitation Act (XV of 1877). 

>866 Limitation Act (IX of 1908). 

See Limitation Act (IX of 1908), Sch. 

I, Art. 62. L L. R. 37 Ad. 40, 233 
See Madras Land Encroachment Act 
(III of 1905) I. L. R. 38 Mad. 674 

1. . Apjplication made 

out of time, entertained by Court without adjudica~ 
lion of question of limitation — Revision by High 
Court. Where the Court entertained an applica- 
tion which on the face of it was time-barred with- 
out adjudication of the question of limitation it 
acted with material irregularity in the exercise 
of its jurisdiction, and the High Court could in such 
a case interfere in revision, though it might not 
do so if the Court had considered the question 
of limitation and decided it erroneously. Tara 
Sankar Ghosh v Basiruddi (1915) 

19 C. W. N. 970 

2, — j ' Admission in a 

previous suit of liability for a debt — Debt barred 
at the date of admission — No estoppel from pleading, 
in a subsequent suit — Plea of limitation, agreement 
against or waiver of — Estoppel against an act 
of the legislature — Difference between the English 
and the Indian law — Limitation Act {Act IX of 
190$), s. 3, arts. 74, 76, 80 and 120 — Instalment 
bond^Default in payment of instalments, meaning 
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of — Tender hy debtor — Befusal of acceptance by 
creditor, no default — Waiver. The plaintiS released 
his interest in a certain business in favour of the 
defendants for a consideration of Bs. 30,000, 
for which the defendants executed to the plaintiS 
on the same date (12th December 1904) a 
promissory note payable by monthly instalments 
of Bs. 1,000, the whole sum being recoverable 
in the event of three successive defaults. After 
sixteen instalments were paid, the plaintifi refused 
to receive further instalments tendered by the 
defendants but brought a suit in August 1906 
to set aside the release deed on the ground 
that it had been obtained by fraud. The suit 
was dismissed and, on appeal, this dismissal 
was confirmed on 19th January 1910. In the 
Appellate Court an oral application was made 
on behalf of the plaintiff that a decree might be 
passed in that suit for the amount of the balance 
of the instalments. The defendants stated in 
the Court of Appeal that they were always ready 
and willing to pay the amount but pleaded that no 
decree could be passed in that suit for the amount 
and the Appellate Court refused to pass a decree 
for the same. The plaintiff then made a demand 
on the defendants on 25th January 1910 for the 
balance of the instalments duo on "the promissory 
note and on refusal by the defendants brought the 
present suit. The defendants pleaded the bar of 
limitation. The Trial Judge held that the de- 
fendants who had admitted their liability for 
the amount in resisting the plaintiff’s application 
In the previous suit were estopped (though not 
under s. 115 of the Indian Evidence Act) on general 
principles of law and equity from pleading that 
the suit for the amount of the instalments was 
barred by limitation. The defendants appealed : 
Bdd (on appeal), that the defendants were not es- 
topped from pleading that the suit was barred by 
limitation. Rangayya Appa Eau v. Narasimha 
Appa Eau, J. L. E. 19 Mad. 416, Khetra Mohan 
Chatterfee v. Mohim Chandra Dos, 17 C. TF. N. 
618, referred to. Seshachala Naicker v. Varada 
Chariar, I. L. E. 25 Mad. 55, and JBaij Kath Earn 
Coenka v. Bern Ohunder Bose, 10 C. W. N. 959, 
distinguished. Mohummud Zahoor Ali Khan v. 
Mussumat Thakooranee Eutta Koer, 11 Moo. I. A. 
468, explained. There can be no estoppel against 
an act of the legislature. Jagadbandhu Saha v. 
Eadhakrishna Pal, I. L. E. 36 Calc. 920, and Abdul 
Aziz V. Kanthu Mallick, I. L. E. 38 Calc. 512, 
referred to. Under the Indian law parties cannot 
waive or contract themselves out of the law of 
limitation. Art. 75 of the second schedule of the 
Limitation Act (Act IX of 1908) is not applicable 
to the case because there was no default within 
the mfeaning of the article on the part of the de- 
fendants in the payment of the instalments but 
there was only a refusal on the part of the plaintiff 
to receive the instalments tendered by the de- 
fendants. Art. 74 of the Limitation Act, and not 
art, 120 was applicable to the case and accordingly 
the suit as to nine out of the fourteen instalments 
was barred by limitation. Difference between 
the English and the Indian law as to the plea of 


LIMITATION — contd. 

limitation pointed out. Per White, C. - J 

Assuming there was default, the plaintiff waived 
the benefit of the provision when he repudiated 
the agreement which gave him the benefit of the 
provision. Per Oldfield, J. — Mere absence of 
completed payments for which the debtors have 
not been responsible, cannot be treated as equi- 
valent to the default referred to in the first column 
of art. 75. Where there is no default in pay- 
ment the question of waiver of the benefit of the 
provision for immediate payment does not arise. 
Art. 75 must be held applicable only to the class 
of suits in which a default has occurred and in 
which the provision as to waiver may be material. 
Article 74 or the more general article 80 is appli- 
cable to this case. Sithaeama v. Keishnaswaaii 
(1913) . . . . L L. R. 38 Mad. 374 

3. . _ . Limitation Act 

(IX of 1908), Sch. I, Art 124^{Act XV of 1877), 
Sch. II, Art. 124 — Bereditary office of shebait-^ 
Successor of shebait -when bound by decree against 
2)redecessor in sliehaitship — Decree-holder and pur- 
chaser at sale in execution who by reason of low 
caste is 'not competent to hold office of shebait — Ad- 
verse misappropriation of temple income hy tres- 
passer incompetent to be shebait — Wrongful posses- 
sion not constituting wrongful holder shebait — Ees 
judicata. This was an appeal from the decision 
of the High Court in the case of Jharula Das v, 
Jalandhur Thahur, I. L. E. 39 Calc. 887, in which 
the widow of the shebait of a temple (the shebaits 
of which were Brahmin Pandas) who succeeded 
her deceased husband in that office, mortgaged 
land together with her interest in the income 
of the temple to the defendant (who was not a 
Brahmin). The defendant obtained a decree on 
his mortgage on 24th September 1880, in execu- 
tion of which he put up for sale the share of the 
temple income, purchased it himself, and got 
delivery of possession in 1892. The widow died 
in May 1900. In a suit brought on 2Sth January 
1910 for the land and mesne profits, and for a 
declaration that the plaintiff was entitled to re- 
ceive the share of the temple income as it was in- 
alienable, the defence was that the suit, so far as 
it related to the temple income, was barred as being 
res judicata, and by limitation. Beld, by the Ju- 
dicial Committee (reversing the decision of the 
High Court), that Art. 124 of the Limitation Act 
was not applicable. The suit was not one for 
an hereditary office which could not be held by a 
person who was not a Brahmin, and the defendant 
was therefore not competent to hold the office 
of shebait, and had not taken possession of it. 
By adversely taking and appropriating to his own 
use a share of the surplus daily income from the 
offerings, the defendant acquired no title, and 
no right to a share of that income. On each occa- 
sion on which he received and wrongfully appro- 
priated to his own use a share of the income to 
which the shebait was entitled, the defendant 
committed a fresh actionable wrong in respect of 
which a suit could be brought against him by the 
shebait ; but it did not constitute him the 
shebait for the time being, or affect in any way 
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the title to the office. Held, also, that the defence 
(which had been upheld by the High Court) that 
the suit was barred as res judicata by the decision 
in a former suit brought by the widow to set 
aside the sale of the temple income, was not 
maintainable. Jalandhar Thaktib v. Jharttla 
Das (1914) . . I. L. R. 42 Calc. 244 

4. Mortgage suit — 

Civil Procedure Code {Act V of 190S),O, XXXIV, 
TV, 3 and 6 — Limitation Act {IX of 1908) Sch, I, 
Art. 181 — Transfer of Property Act (/F of 1882) 
s, go — Personal covenant. The plaintiff in a mort- 
gage suit, who has his personal remedy at the date 
of the institution of the suit, would not lose his 
personal right by reason of his not having made the 
application for personal decree under O. XXXIV, 
r. 6 within three years of the date of the confirma- 
tion of the mortgage sale, since applications under 
0. XXXIV, r. 6, are not governed by Art. 181 of 
the Limitation Act any more than an application 
for order absolute under 0. XXXIV, r. 3. Pahmat 
Karim v, Abdul Karim, I. L. P. 34 Calc. 672, and 
Madhabmoni Dasi v. Pamela Lambert, 12 C, L. J. 
328, referred to. Biswambhae Shaha v. Ram 
S xjNDAB Kaibabta (1914) 

I. L. R. 42 Calc. 294 

5. — Limitation Act 

(IX of 1908), s. 15 {2), applicability of -Special Acts, 
suits under — Madras Revenue Recovery Act {II of 
1864), s. 59, suits under. S. 15, cl. (2) of the Limi- 
tation Act (IX of 1908) which excludes from the 
computation of the period of limitation, the time 
occupied by the notice legally necessary to be 
issued before instituting certain actions is applica- 
ble to suits brought under s. 59 of the Madras 
Revenue Recovery Act (II of 1864). Venlcata v. 
Cheng adu, I. L. B. 12 Mad. 168, and Iswara Pat- 
tar v. Karuppan, 3 Mad. L. J. 255, followed. Abu 
Baher Sahib v. Secretary of State for India, I. L. P. 
34 Mad. 595, distinguished. The q^uestion whether 
the general provisions of the Limitation Act should 
be applied to oases where a special period 
of limitation is prescribed by a special or 
local Act depends on whether the provisions 
of such Act should be regarded as enacting 
a complete body of provisions with regard to limi- 
tations of suits coming within the purview of the 
Act. In other words the question is whether the 
special or local Act should be construed as exclud- 
ing the applicability of the general provisions of 
the Limitation Act. Srinivasa Ayyangar v. 
Secretary oe State (1912) 

L L. R. 38 Mad. 92 

6 . — Madras Estates 

Land Act (7 of 1908), ss. 210, 211, cl. (2), Art. 8 of 
Sch., Part A — Suit for rent under registered agree- 
ment, more than three years but less than six years of 
the Act coming into force — Statutes — Construction — 
Retrospective operation, when — Limitation Act {XV 
of 1877), art. 116, applicability of suits for rent in a 
Revenue Court. A suit to enforce an inamdar’s 
right to rent under a registered agreement which 
accrued due more than three years but less than 
SIX years before the Estates Land Act came into 
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force is not barred by the Limitation of three 
years enacted by its provisions but is governed 
by art. 116 of the Limitation Act. S. 210 and 
art. 8 of Part A to the schedule of the Madras 
Estates Land Act (I of 1908) have no application 
to cases where the period of three years thereby 
provided had expired before the 1st July 1908 
when the Act came into force and where to apply 
them would be to deprive the plaintiff of a right 
of action which was then vested in him. The rule 
regarding vested rights is not confined to sub- 
stantive rights but extends equally to remedial 
rights or rights of action including rights of appeal. 
Retrospective operation of statutes considered. 
Colonial Sugar Refining Company v. Irving, [19051 
A. C. 369, applied. Ramakrishna Chetty v.. 
SuBBARAYA Iyer (1912) 1. L. R. 38 Mad. 101 

7. Preliminary Mort- 

gage-decree — Limitation Act {IX of 1908) Sch. I, 
Arts. 180, 183 — Application for sale of mortgaged 
property under decree — Transfer of Property Act 
{IV of 1882) ss. 85 to 89 — Civil Procedure Code 
{Act V of 1908), 0. XXXIV, rr. 4, 5. In this case 
their Lordships of the Judicial Committee affirmed 
the decision of the High Court in AmlooJc Chand 
Parrach v. Sarat Chunder Mukerjee, I. L. P. 38 
Calc. 913, that an application for an order absolute- 
for sale under a mortgage decree is an application 

to enforce a judgment or decree ” within the- 
meaning of Art. 183 of Sch. I of the Limitation 
Act (IX of 1908), and is therefore barred if not 
made within the period prescribed by that Article. 
Munna Lal Parrach v. Sarat Chunder Mueerji 
(1914) . 1. L. R. 42 Calc. 776 

8. Registration Act 

{XVI of 1908), s. 77 — Thirty days after passing of 
decree, under — Computation of, for the purpose of 
that section — Civil Procedure Code {Act V of 1908), 
O. XX, r. 7. For the purposes of s. 77 of the Regis- 
tration Act (XVI of 1908) the period of thirty 
days within which a document has to be present- 
ed for registration after the passing of a decree of 
Court directing its registration, is to be reckoned 
not from the date the decree bears but from the 
time it was actually drawn up and signed by the 
Judge. Per Curiam. It is desirable that in 
decrees of this nature the Judge should put the 
date on which they are signed by him under 0. XX,. 
r. 7, Civil Procedure Code (Act V of 1908). Mu- 
THiA Chetti V. SuppAN Servai (1913) 

' 1. L. R. 38 Mad. 291 

LIMITATION ACT (XV OF 1877). 

. ss. 7 and 8 and Art. 44 — Alienation by 

guardian of the property of two wards, members of 
an undivided Hindu family — Suit by both more 
than three years after eldePs majority but within 
three years of the younger attaining majority — 
Limitation. According to ss. 7 and 8 and art. 44 
of the Limitation Act (XV of 1877), a suit brought 
by two brothers of an undivided Hindu family to- 
set aside an alienation by their guardian, more 
than three years after the elder attained majority 
is barred by limitation not only as regards the elder 
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LIMITATION ACT (XV OF m^)—conid, 

s. 7 — condd. 

brother’s share but also in respect of the younger 
brother’s though the latter attained his majority 
within three years prior to the institution of the 
suit. Dokaisami Sertjmadan- v. Nondisami, 
Saluyak (1912) . . 1. L. R. 38 Mad. 118 

Sch. n, Art. 12— 

See Mtttt, head oe. 

I. li. R. 38 Mad. 366 

Arts. 86, 115 and 120 — Contract to sell 

another’’ s goods without authority, breach of — Cause of 
action only in contract and not in tort as on mis- 
representation — Contract Act {IX of 1872), s. 235, 
A suit against a person for breach of contract 
to seU to the plaintiff certain goods of another 
on the implied representation that he had 
authority from his principal to sell them, when 
in fact he had none, is not one arising in tort or 
independent of contract but one arising out of 
and incident to a contract and is governed by 
Art. 115 of the Limitation Act (XV of 1877) 
and not by Art. 36 or 120. S. 235 of the 
Contract Act, discussed. Vaikavah v, Avicha 
(1913) . . . .1. L. R. 38 Mad. 275 

Art. 91 — Undue influence — Lease, suit 

to set aside, on the ground of, — Applicability of the 
Article — Suit for p>ossession — Whether setting aside 
lease by decree of Court necessary — Repudiation of 
lease by the plaintiff, if sufficient — Suit for setting 
aside lease if barred, sidt for possession also barred — 
Trusts Act (II of 1SS2), ss. 86, 89, 90, 91 and 
9$ — Transfer of Property (IT^ of 1SS2), 

s, 126 — Contract Act {IX of 1872), ss. 64 and 
QQ — Custom of inalienability in a zamindari, onus 
of proof as to — Evidence, nature of. Where the 
plaintiff sued in 1904 to recover possession of cer- 
tain lands which had been leased by his deceased 
father under two registered lease-deeds, dated 
5th Hovember 1889 and 2nd June 1893, respectively 
to the deceased father of the defendants, on the 
ground that the leases were obtained by undue 
influence exercised by the father of the defendants 
on the plaintiff’s father, and the father of the 
defendants had died in 1899 : Held, that the suit 
was barred by limitation under art. 91 of the 
Limitation Act (XV of 1877). A transfer which 
is voidable and which can be effected only by a 
registered instrument can he avoided only by a 
formal re-transfer or by a decree of Court. Janlci 
Kunwar v. Afit Singh, I, L, B. 15 Calc. 58, ex- 
plained and applied. S. 86 of the Indian Trusts 
Act, even ff it were applicable to the case, is not 
available to the plaintiff because there was no 
allegation in the plaint that a notice of rescission 
was given to the defendants or theic father before 
the suit, and the suit, itself can operate as a notice 
to the defendants only when a copy of the plaint 
was served on them after the suit was duly insti- 
tuted. The defendants therefore were not trustees 
at the date of the suit, and the right to immediate 
possession had not then vested in the plaintiff by 
virtue of the said section. Ss. 86 and 89 of the 
Indian Trusts Act are not applicable because 


LIMITATION ACT (XV OF 1877) — contd. 

Sch. II — contd. 

Art. 91 — condd. 

s. 96 of the said Act will operate to prevent their 
application as it enacts that no obligations under 
Chapter IX of the Trusts Act (which contains 
ss. 86 and 89) can be created in evasion of the 
provisions of any law. Per Sadaswa Ay yae, J. — 
A unilaterai expression of a rescission of a contract 
by one of the parties to the contract does not 
relieve him from his obligation to have the con- 
tract rescinded by Court under the substantive 
law of the land and within the time allowed by the 
statutory law, if he wants, as plaintiff, the assist- 
ance of the Court in obtaining certain reliefs on 
the basis that the contract has ceased to exist. 
The wide phrases ‘ hold the property ’ (s. 86, 
Trusts Act), or ‘ hold the advantage ’ (s. 89, Trusts 
Act) for the benefit of the transferor do not create 
at once an enforceable as distinguished from an 
establishable trust in favour of the transferor. 
Property in the hands of a mere constructive 
j trustee does not become the property of the bene- 
j ficiary under the constructive trust so as to enable 
him to treat it as such without a judicial declara- 
tion of trust. A defendant, though his right 
to bring a suit for rescission of a contract or lease 
may be barred, might be permitted to defend his 
possession of properties by showing that the con- 
tract or lease so voidable at his instance has been 
repudiated by him. LaJcshmi Doss v. Eoop Laul, 
1. L. R. 30 Mad. 169, referred to. The onus of 
proving inalienability in the case of a zamindari 
lies on the person who alleges it. Sundaram v. 
Sitammal, I. L. R. 16 Mad. 311, dissented from. 
A perpetual lease, reserving no rent to the Zamin- 
dar except a sum which was payable wholly to the 
Government towards the revenue due on the 
leased lands, is reaUy an absolute conveyance of 
the properties. The case law on the subjects re- 
viewed, Raja Rajeswaba Doeai v. Abu'^a- 
CHELLAH Chettiab (1913) 1. L, R. 38 Mad. S21 

— Art. 120 — Suit by an ex-trustee for re- 

imbursement, governed by — Rights of bond fide 
de facto trustees for bond fide expenses. A trustee 
of a public trust has a &rst charge on the trust 
properties for the purpose of reimbursing himself 
advances properly made for the trust and 
art, 120 and not art. 132 of the Limitation Act 
(XI of 1877) is the one applicable to a suit for 
recovery of monies so spent ; and the right to sue 
does not accrue before the date on which he 
judicially declared to be no longer a lawful trustee 
(though it may well be that it does not accrue 
till he is dispossessed of the trust estate in pur- 
suance of the judicial declaration). Peary Mohun 
Mulcerjee v. Narendra Nath Muherjee, I. L. R. 
37 Calc. 229, followed. The expenses of a suit 
in which a person posing himself to be a trustee 
unsuccessfully resists another’s right to be the 
trustee cannot be allowed as a proper charge on 
the trust property. Obiter : The time occupied 
in defending such a suit as the rightful trustee 
when no counter-claim is made therein for reim- 
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Soh. II — aoiitd. 

Art. 120 — contd, 

bursement of tbe expenses made by bim but only 
a claim to remain in possession for such expenses 
cannot be deducted in his favour under s. 14 of the 
Limitation Act. Maharajah Jugutendur Bunwaree 
V. Din Dyal Chatter jee, 1 W, R. 309, followed. 
Per Sadasiva Ayyab, J. — Art. 61 is applicable 
only to an ordinary suit for a simple decree for 
money but not for a suit where the prayer of the 
plaint is for recovery of the plaint amount out of 
the mcome of and on the liability of certain pro- 
perties. Art. 120 is the proper article applicable, 
and the right of suit does not begin until the trustee 
is dispossessed. A trustee has not only got a right 
to reimburse himself out of the rents and profits 
of the trust property, but has also a charge thereon 
including its corpus,^ which can be enforced only 
by an order prohibiting any disposition of the trust 
property, without previous payment of expenses 
properly mcurred by him. He is not entitled to 
enforce his right by a sale of the trust property. 
A person, who is a de facto trustee, but who bond 
fide t h i n ks himself to be de jure trustee, is entitled 
to reimbursement of all expenses properly en- 
cumbered by him, just like a dejur^ trustee. Even 
a de facto trustee or a trustee de son tort is entitled 
to be reimbursed for all the necessary expenses in 
respect of the trust estate. Obiter : A trustee 
is entitled^ to remain in possession until he is re- 
imbursed in respect of all proper charges incurred 
by him. Abkan Sahib v, Sobah Brvi Saiba 
Ammal (1913) . . I. L. R. 38 Mad. 260 

Arts. 120, 125 — Applicability of^-^Suit 

by one adopted later to set aside Ms maternal 
grandmother's alienation after her death — Attestation 
and ratification by next presumptive reversioners to a 
female's alienation, effect of, A Hindu widow sold 
the suit properties in 1881 and 1889 and died in 
1899. Her daughter adopted the plaintiff in 
1903 and he sued in 1907 to set aside the sales 
during the life-time of his adoptive mother. Held 
that (a) the suit was not barred, (6) art. 120 and 
not 125 of the Limitation Act was applicable 
and (c) the cause of action for the plaintiff to ques- 
tion sales arose only from the date of his adoption 
when alone he became a reversioner. Of the two 
sales in this case, the first was assented to by the 
daughters and attested by the next male rever- 
sioner ; the second was acquiesced in by the daugh- 
ters and in 1894 ratified by the then presumptive 
male reversioner. Held, that the plaintiff was 
estopped under the circumstances from question- 
ing the sales as a reversioner. For the applica- 
tion of art. 125 of the Limitation Act, (a) the suit 
must be one brought during the life-time of the 
alienating female and (6) the plaintiff must be 
the person entitled to the possession of the land 
if the female died at the date of the institution 
of the suit. Chiruvolu Punnamma v. CMruvolu 
Perrazu,^ I. L R, 29 Mad. 390, explained and 
distinguished. Cajjala Veerayya v. Gajjala Can- 
gramma I9l2 Mad, W, N, 912, Abinash Chandra 


LIMITATION ACT (XV OF 1877) — concld, 

Sch. 11—concld. 

Art. 12G—concld, 

Mazumdar v. Harinath Shah, I. L. B. 32 Calc, 62, 
71, and Govinda Pillai v. Thayammal, I. L, R. 28 
Mad. 67, followed. Per Sadasiva Ayyab, J. Con- 
sent to an alienation by the next reversioner and a 
ratification of past alienations stand on the same 
footing. Effect of attestation by a reversioner 
to a female’s alienation considered. ISFabayana 
V . Rama (1913) . . I. L. R. 38 Mad. 396 

Arts. 120, 132— 

See Hindu Law— Mobtoage. 

I. L. R. 42 Calc. 1068 

Arts. 142, 144- 

See Mutt, head oe. 

I. L. R. 38 Mad. 366 

— Art. 146-A— 

See Municipal Council. 

1. L. R. 38 Mad. 6 

Art. 164— 

See Limitation Act (IX of 1908), Soh. I 

Abt. 164. . I. L. R. 87 AU. 697 

Art. 179— 

1. Limitation Act 

(IX of 1908), Sch. 1, Art. 182 — Civil Procedure 
Code (Act XIV of 1882), ss. 351 and 357— Decree 
on mortgage — Application for execution — Mortga^ 
gor's petition for declaration of insolvency — Opposi- 
tion by mortgagee judgment-creditor — Step-in-aid 
of execution — Limitation. An application by mort- 
gagee judgment -creditor in execution of his decree, 
opposing the insolvency proceeding of the mort- 
gagor judgment-debtor, is a step-in-aid of execu- 
tion under Art. 179, Sch. II of the Limitation Act 
(XV of 1877), and Art. 182, Sch. I of the Limita- 
tion Act (IX of 1908). Laxmibam Lallubhai v. 
Balashankab Venibam (1914) 

I. L. R. 39 Bom. 20 

2. — Bxecution, step-in- 

aid of — Application, oral, for adjournment. An appli- 
cation to take a step-in-aid of execution under 
Art. 179 of the Limitation Act need not be in 
writing. Amar Singh v. Tiha, I, L, R, 3 All. 139 
and Moneklal Jagjivan v. Nasia Raddha, I, L, R. 
15 Bom, 405, followed. An application by the 
decree-holder for an adjournment to enable him 
to produce records or evidence necessary to effec- 
tively conduct the execution proceedings further 
is an application to get an order in aid of execution. 
Sheshdasacharya v. Bhimacharya, 14 Bom. L, R, 
1204, Haridas Nanabhai v. Vithaldas Kisandas, 
I, L, R, 36 Bom. 638, Pitam Singh v. Tota Singh, 
I. L, R. 29 All. 301, and Kunhi v. Seshagiri, 
I. L. R. 5 Mad. 141, referred to. Abdul EIadeb 
Rowtheb V . KjaiSHNAN Malaval Xaib (1913) 

I. L. R. 38 Mad. 695 
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LIMITATION ACT (IX OP 1908). 

s. 4 — 

8ee Madbas Estates La3^d Act (I of 
1908), s. 192 I. L. R. 38 Mad. S95 

s. 4, Arts. 74, 75, 80 and 120— 

^ee LiMiTATioifr I. L. R. 38 Mad. 374 

s. 5 — 

See, Appeal. I. L. R. 42 Calc. 433 

1. Appeal filed out 

of time — Time taJceu by infructuous review if to 
be excluded — Laches — Courtis discretion if should be 
fettered by rules. The time taken by the appel- 
lant in an infructuous application for review will 
not be excluded if the grounds of review were only 
grounds of appeal, nor does a mere routine order 
registering an application for review constitute 
the bond fide prosecution of a civil litigation. The 
discretion of the Appellate Court to admit appeals 
filed out of time on cause shown ought not 
to be crystalised into definite rules so as to fetter 
that discretion. Held, in the circumstances of 
the present case, that the appeal should be re- 
gistered. SUDHAKAB RaUT V. SaLASIVA JhATAP 
Singh (1915) . . . 19 C. W. N. 1113 

g. — Limitation Ap^ 

peal — Discretion of Court — Barrister — Liability for 
negligence. Held, that an appeal will lie on the 
question of limitation where the lower Appellate 
Court in admitting the appeal to it under s. 5 
of the Indian Limitation Act has not exercised a 
judicial discretion. The mere fact that the papers 
of the case and a fee of some sort had been left 
with a legal practitioner in order that he might 
file an appeal, but that he had not done so and 
had returned the paper only after the expiry of 
the period of limitation, would not be in itself 
a sufficient ground for admitting an appeal 37 
days beyond time. Per Richabds, C. J. Semble : 
that if an advocate who is a barrister or other 
professional gentleman receives and accepts in- 
Btructions to file an appeal or make an applica- 
tion and the client loses his right to appeal or 
make the application as the result of the negli- 
gence of the barrister or practitioner to file the 
appeal or application within time, such barrister 
or vakil would be liable to his client in a Court of 
law. BiJLDHir V. Diwan (1915) 

I. L. R. 37 All. 267 

_ g. 6^ — 

See Civil Pbooedlbe Code (1908), s. 48. 

I. L. R. 37 All. 638 

gs. 6, 8, 9 — Disqualifications saving 

limitation — Management of estate by Court of Wards 
if save^ limitation. Under the Limitation Act, 
1908, no other cause of disqualification than those 
mentioned in the Act can be admitted to save 
limitation and the only disqualifications that ss. 
6, 8 and 9 of the Act recognise are minority, in- 
sanity and idiocy and the suit as regards the pro- 
perties comprised in the hobala of 1890 was barred 
by Ihnitation under Arts. 91 and 142 of the Act. 


LIMITATION ACT (IX OF 1908) — contd. 

— s. 6 — concld. 

The fact that the plaintiff was a disqualified pro- 
prietor whose estate was under the charge of 
the Court of Wards did not prevent the running of 
time against her during the period the Court 
remained in charge. Kuabmoni Singha v. Wasif 
Ali Meebza (1915) . . 19 C. W. N. 1113 

s. 10, effect of — 

See Civil Pbocedtjbe Code (Act V of 
1908), ss. 92 AND 93. 

I. L. R. 38 Mad. 1064 

s. 10, Sch. 1, Arts. 14, 120 — Deposit — 

Order of the Collector refusing payment vested in 
trust — Specific ptirpose — No bar of time for recovery 
In 1835, C, an ancestor of the plaintiffs, had his 
immoveable property sold to satisfy his debt 
by the then Maharaja of Satara. Out of the 
sale-proceeds the debt was paid off and the balance 
of Rs. 1,793-0-5 was credited in the Government 
Treasury in the name of C. Subsequently when the 
Satara Principality ceased in the year 1848 the 
said amount came to be credited in C*s name in 
the 'British Treasury. In 1859 C’s descendants 
apjplied to the British Government for a refund 
of the amount when it was ordered that the amount 
be refunded after production of heirship certifi- 
cate by the applicants and the order was com- 
municated to the then applicants. Subsequently 
for a number of years there were litigations in 
Civil Court between C’s descendants and the pur- 
chasers of C’s property as regards the validity of 
sale. Ultimately in 1906 M, the father of the 
plaintiffs, made an application to the District 
Court for a certificate of heirship and an order 
for the issue of a certificate was passed on the 23rd 
March 1907. M then made an application on 
16th October 1907 to the Collector of Satara re- 
questing for a refund of the amount of Rs. 1,793-0-5 
standing credited in C’s name. This application 
was decided against the plaintiffs by the Collector 
on 6th March 1911. The plaintiffs then appealed 
to the Commissioner and the appeal was rejected 
on 17th July 1911. A further appeal to the 
Government met with a similar fate. Plaintiff, 
therefore, on loth June 1912 filed a suit against 
the defendant as trustee for the recovery of the 
amount alleging that the cause of action arose on 
17th July 1911, the date when the Commissioner’s 
order was received by the plaintiffs. The defen- 
dant contended that the cause of action arose on 
6th March 1911 when the Collector rejected the 
plaintiffs’ application and the suit was barred 
under Arts. 14 and 120 of Sch. I of the Limitation 
Act (IX of 1908). The lower Court being of opi- 
nion that the money was at most held by the 
defendant on an implied trust held that s. 10 of 
the Limitation Act ^d not apply to the case and 
that the plaintiffs’ claim could only be decreed on 
the ground that it was within time under Art. 120 
of the Limitation Act. The defendant having ap- 
pealed to the High Court. Held, that the money 
being vested in the Government when it took over 
the Satara Treasury in 1848 and the purpose of 
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LIMITATION ACT {IX OF 1908)— 

S. 10 — concld. 

the credit in the name of C, being specific, s. 10 
of the Limitation Act did apply. Held, further, 
' that the plaintiffs were entitled to succeed on the 
ground not only that their claim did not fall 
within Article 14 and would be within time 
if it fell within Art. 120, but that it was one to 
which the bar of limitation could not be pleaded. 
Secretaey of State fob India v. Baptjji Maha- 
DEO (1915) . . . 1. L. R. 39 Bom. 672 

s. 12— 

See Leave to appeal to Privy Council. 

I. L. R. 42 Calc. 35 

s. 16 (2)— 

/See Limitation . I. L. R. 38 Mad. 92 

. s. 18 — Conditions to be fulfilled before 

invoking section — Application for setting aside sale 
on the ground of fraud — Fraud subsequent to sale 
if necessary to be established, S. 18 of the Limita- 
tion Act provides that where a person having a 
right to make an application has by means of 
fraud been kept from the knowledge of such right 
of the title on which it is founded the time limit- 
ed for making the application against the person 
guilty of the fraud or accessory thereto shall be 
computed from the time when the fraud first 
became known to the person injuriously affected 
thereby. Consequently whoever desires to avail 
himself of s. 18 has to establish in the first place 
that there has been fraud ; and in the second 
place that by means of this fraud he has been 
kept from the knowledge of his right to make an 
application, but it is not essential to prove that 
there has been fraud subsequent to the date of 
sale. Jatindra Mohan Rai Ghaudhubi v. 
Brojendra Kumar Datta (1914). 

19 C. W. N. 553 

s. 19— 

1. — Acknowledgment 

of debt. A letter to the effect that the writers 

after looking into the account will sign it ” is 
not an acknowledgment of liability on an account 
stated within the meaning of s. 19 of the Limita- 
tion Act. Bhairo Prosad v. Gojadhar Prosad 
Sahu (1914) 19 C. W. N. 170 

2. — — ; Acknowledgment 

of plaintiff^ 8 title in statement of boundary of neigh' 
bouring land in kabuliyat executed by defendant in 
favour of third party. Where in stating the bound- 
aries of lands included in a kabuliyat executed by 
the defendant in favour of a third party, he des- 
cribed the land in suit as plaintiff’s : Held, that 
the statement amounted to an acknowledgment 
within the meaning of s. 19 of the Limitation 
Act. It is now settled that an acknowledgment, 
to whomsoever made, if it be an acknowledgment 
pointing with reasonable certainty to the liability 
in dispute or the right out of which that liability 
arises as a legal consequence is an acknowledgment 
of liability within the meaning of that section, 
Maniram Seth v. Seth Hupchandb 10 C* Tf. N. 


LIMITATION ACT (IX OF 1908)— 

S. 19 — concld. 

874 : s. c. I. L. R. 34 Calc. 1047, Majumdar Hira^ 
lal V. Desai Narasilal, 17 C. W. N. 573, Imam Ali 
V. Baif Nath, I. L. R. 33 Calc. 613, and Mylapur 
lyasawmy Moodaliar v. Yeo Kay, I. L. R. 14 Calc. 
801, considered. Guru Ch. Saha v. Surendra 
Krista Ray Chowdry (1913). 

19 C. W. N. 263 

SS. 19, 21 — Debt contracted by deceased 

co-parcener for no immoral purpose — Infant son if 
bound — Limitation — Acknowledgment of debt by 
karta if binds infant — Acknowledgment, if must be 
expressed as made by karta. The karta of a joint 
Hindu family of which the defendant was a minor 
co-parcener was an agent duly authorised on his 
behalf so as to give an acknowledgment under s. 
19 of the Limitation Act of a debt contracted by 
the Defendant’s father for other than an immoral 
purpose. The decisions in Wajibun v. Kadir 
Buksh, I. L. R. 13 Calc. 292, and Chhato Ram v. 
Bilto Ali, 3 C. W. N. 13, to the contrary bemg 
inconsistent with the provisions of s. 21 of Act IX 
of 1908 are no longer good law. Such an acknow- 
ledgment need not be expressed as made in the 
capacity of karta. Chinnaya Nayudu v. Gurunatham 
Chetty, I. L. R. 5 Mad. 160, followed. Har Pro- 
sad Das v. Bakshi Harihar Prosad Sinoh (1915) 

19 C. W, N. 860 

s. 20— 

See Cheque, payment by. 

I. L. R. 42 Calc. 1043 

s. 20, Proviso — 

See Presidency Small Cause Courts 
Act (XV of 1882), s. 69. 

I. L. R. 38 Mad. 438 

SS. 20, 57, Sch. 1, Art. m.-Suit for 

money payable for money lent — Payment of interest 
saving limitation — Creditor's discretion to apply 
money received to oldest debt — Second appeal — Ten- 
der of evidence {bahi khata) at hearing. The plaintiff 
brought a suit on the 28th May 1909 for money 
due on an adjustment of accounts. The plaintiff 
alleged that the last adjustment took place within 
three years from the date of the institution of the 
suit when the defendant promised to pay. The' 
Courts below dismissed the suit. The District 
Judge in appeal however found that the defendant 
took a loan of Rs. 50 from the plaintiff on 21st 
June 1906, but he refused to give a decree for that 
amount, because the defendant paid Rs. 52 in 
1907, although he believed the plaintiff’s books 
and evidence to be genuine, and there was at the 
time of payment over Rs. 700 due from the de- 
fendant. In the High Court at the time of the 
hearing of the appeal the plaintiff produced an 
entry in his bahi khata showing that Rs. 43 was 
paid by the defendant on account of interest in 
1907. Edd, that a creditor cannot claim the 
benefit of s. 20 of the Limitation Act unless he 
can show that the payment was made on account 
of interest as such : there must be either some 
express declaration by the debtor or there must be 
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LIMITATION ACT (IX of 1908) — contd. 
S. 2/0—concld. 

circumstances from which such an intention on 
the part of the debtor may be inferred and in the 
absence of either, the payment of Bs. 52 did not 
operate to save limitation under s. 20. That 
under ss. 60 and 61 of the Contract Act the credi- 
tor may exercise his discretion and apply any 
money paid to him by the debtor in discharge of 
the oldest debt and the lower Appellate Court 
was in error in treating the Bs. 52 as a repayment 
of the recent loan of Bs. 50. That the High Court 
could not receive the entry in the plaintiff’s baki 
khata relating to the payment of Bs. 43 at this 
stage and could not pay any attention to it, in- 
asmuch as it was not put in evidence before either 
of the lower Courts. Bitaei Bam v. Kanji Singh 
(1913) . , , , 19 C. W. N. 237 

s. 22- 

1. Mortgage — Sale 

of mortgaged property — Suit against one of the 
heirs of the mortgagor — Subsequent addition of 
parties — Limitation Act {IX of 1908), s. 22, One 
K, a Mahomedan, effected a simple mortgage in 
favour of V on the 23rd of June 1899, the mort- 
gage debt becoming due on demand which was 
made on the 1st January 1900. K having died, 
a suit for sale of the mortgaged iDroperty was 
instituted by Y against his minor son as a party 
in possession of the property on the 23rd of June 
1911. The minor's guardian having alleged that 
K left other heirs, a widow and two daughters, 
applied on the 29th of January 1912 to have them 
added as parties and they were so added on the 
12th February 1912. It was contended by the 
added defendants that the suit was barred as 
against them under s. 22 of the Limitation Act, 
1908. This plea found favour with the lower Courts 
and the suit for sale was dismissed so far as the 
shares of the added defendants were concerned. 
On appeal to the High Court by the mortgagee. 
Reid, that the money was specifically charged on 
the whole mortgaged property and the property 
was liable to be sold in satisfaction of the mort- 
gage in priority to the satisfaction of any interest 
derived from the mortgagor subsequent to the 
date of the mortgage. The suit as originally filed 
was not instituted to enforce claims against shares 
in the hands of heirs ; it was to enforce a mortgage 
lien binding on the whole property, in the hands 
of any heir of the mortgagor, and the addition of 
parties after the expiry of the time did not involve 
the dismissal of the suit under s. 22 of the Limita- 
tion Act (IX of 1908). Gurnvayya v. JDattatraya, 
I. L. B. 28 Bom, 11, followed. Vikchand Vaji- 
haeanshet u, Kondtj (1915) 

I. L. R. 39 Bom, 729 

2. Transference of 

party from one category to another. The rule that a 
party transferred from the side of the defendants 
to that of the plaintiffs is not a new party to whom 
the provisions of s. 22 of the Limitation Act apply 
is an absolute rule. Dwarha Xath Las v. Mon- 
MOHAN Tafadae (1915) . 19 C. W. N. 1269 


LIMITATION ACT (IX OF 1908)— 

s. 22, Cl. s. (1) and (2)— 

See Civil PEocEnuEE Code (Act Y of 
1908), 0. XXI, B. 63. 

1. L. R. 38 Mad. 535 

S. 22, Art. 12, Cl. (b) — Madras Befit Be- 

covery Act {VIII of 1885), ss. 33, 85, 39 and 40 — 
Sale for arrears of rent — Sale ofkudivarem right — Stiit 
to set aside sale — Parties to the suit — Purchaser, 
necessary party — Beceiver of melvaramdars, added as 
supplemental defendant — Lapse of one year — Suit 
not barred — Execution sales — Proceedings to set aside 
— Decree-holder, necessary party — Civil Procedure 
Code {Act V of 1908), 0. XXI, rr. 90, 91 and 93. 
In a suit instituted under the Madras Bent Be- 
covery Act, by the owners of the kudivaram right 
in certain lands to set aside a rent-sale of the 
kudivaram right, the purchaser at the rent-sale 
and the melvaramdars were originally joined as 
defendants ; but on objection taken by the defen- 
dants a receiver appointed on behaK of the mel- 
varamdars was added as a supplemental defendant 
more than one year after the date of the sale. 
The defendants thereupon pleaded that the suit 
was barred by limitation. Held, that in a suit 
under the Act neither the receiver nor any of the 
melvaramdars was a necessary party to the suit 
but only the purchaser at the rent-sale and that 
consequently the suit was not barred by limita- 
tion under s. 22 and art. 12, cl. (5) of the Limitation 
Act. In proceedings under the Civil Procedure 
Code to set aside a sale in execution of a decree, 
the decree-holder is a necessary party. Annamalai 
i\ Mtjkugappa (1914) . 1. L. R. 38 Mad. 837 

s. 23— 

See Habeas Estates Land Act (I of 
1908), s. 192. L L. R. 38 Mad. 655 

s. 28, Art. 47 — Suit to recover posses- 

sion of lands — Magistrate, order of, under Criminal 
Procedure Code {Act V of 1898), s. 145 — Order 
passed without proper inquiry — Notice not legally 
served on the plaintiff — Plaintiff aware of pro- 
ceedings — Order not without jurisdiction — Appli- 
cability of Art. 47 — Tenant for a term — Landlord 
treating tenant as a trespasser after the expiry of 
the term — Subsequent registered notice to quit — 
Cause of action, when. Art. 47 of the Limitation 
Act (IX of 1908) is applicable to a suit for recovery 
of possession of lands in respect of which an order 
had been passed by a Magistrate acting under 
s. 145 of the Code of Criminal Procedure, although 
the Magistrate might not have made the proper 
inquiries which he ought to have made before he 
passed the order, if the plaintiff had notice of the 
proceedings, though the notice was not served on 
the plaintiff in accordance with law. Gangadaram 
Aiyar v. Sanharappa Naidu, 9 Mad. L. T. 91, 
followed. Where the defendants were tenants 
for a term under the plaintiff and continued in, 
possession of the lands after the expiry of the 
term hut the plaintiff did not treat the defendants 
as tenants holding over but as trespassers after 
the date of the expiry of the term, and the magis- 
terial order under s. 145 of the Code of Criminai 
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LIMITATION ACT (IX OF lQQS)—contd. 

S. 28 — concld. 

Procedure was passed in the defendant’s favour 
subsequent to the said date, Heldf that the suit 
for recovery of possession of the lands brought by 
plaintiff more than three years after the said 
order was barred under art. 47 of the Limitation 
Act. Tukaram v. Hari, 7. L. H. 28 Bom. 601, 
Bapu bin Mahadaji v. Mahadaji Vasudeo, I. L. R. 
S Bom. 348, and Wise v. Ameerunissa Khatom, 
L. B. 7 I. A. 73, referred to. Bolai Chand Ghosal 
V. Bamiruddin Mandal, I. L. B. 19 Calc. 646, 
distinguished. Paeastjeamayya v. Ramachaedeit- 
DV (1913), L L. R. 38 Mad. 432 

Sch. I, Arts. 12, 95, 166— 

Bee Civil Peocedtjee Code (Act V oe 
1908), ss. 47 AND 50. 

I. L. R. 38 Mad. 1076 

— Art. 14 — Possession of land as owner 

for fifty years — User of land as graveyard and 
also as timber depdt — Order by Government for 
discontinuing the user as timber depot — Order ultra 
vires — Land Revenue Code {Bom. Act V of 1879), 
ss. 65, 66. The plaintifis were in possession of the 
land in dispute as owners ever since 1860 and used 
a portion of it as a graveyard, and on another 
portion of it they built a shed which was used as a 
timber shop. In 1871, Government assessed the 
land and entered it in the Revenue Registers 
as “ Government waste land.” The plaintiffs paid 
no assessment on the land. In 1908, the District 
Deputy Collector passed an order directing the 
Mamlatdar to cause the building and the wood 
to be removed forthwith from the said land.” 
This order was finally confirmed by the Commis- 
sioner on the 24th April 1909. "The plaintiffs 
filed the present suits on the 2nd February 
1910, to obtain a declaration that they were ab- 
solute owners of the land, to have set aside the 
order of 1909, and to get a permanent injunction 
restraining Government from disturbing the plain- 
tiffs in their possession of the land. The lower 
Court dismissed the suits holding that the plain- 
tiffs were not absolute owners but occupants 
.only, and that the suits were barred under Art. 
14 of the first schedule to the Limitation Act, 
1908, The plaintiffs having appealed: Held, 
that as the land in dispute was not used for the 
purpose of agriculture, neither s. 65 nor s. 66 of 
the Land Revenue Code (Bom. Act V of 1879) 
.applied to the case, and the orders passed by the 
Revenue Authorities to evict the plaintiffs were 
uUravires. Held, further, that the suits were 
not barred by Art. 14 of the Limitation Act (IX 
of 1908), inasmuch as it was not necessary for the 
plaintiffs to have the order set aside. Rastjlksan 
Hamadkhan V. Seoeetaey of State foe India 
(1915) . . . . I. L. R. 39 Bom. 494 

— ^ Arts. 29, 36, 49— 

Bee Aeebst of Ship. 

I. L. R. 42 Calc. 85 

— Arts. 29, 62 and 120 — Attachment of 

■debt — Wrongful seizure of moveable property — Suit 


LIMITATION ACT (IX OF 1908) — contd, 

• ■ Sch. I — contd. 

Art. 29 — conoid. 

by claimant to the debt against the decree-holder 
— Article, applicable. Neither attachment of a 
debt nor voluntary payment of it into Court, 
constitutes seizure of moveable property under 
legal process within the meaning of art. 29 of the 
Limitation Act. A suit by a claimant to the debt 
attached against the decree-holder to whom the 
amount of the debt was paid is governed by either 
art. 62 or 120. Narasimha Bao v. Gangaraju, 
I. L, B. 31 Mad. 431, distinguished. Ybllammal 
V. Ay YAPP A Naiok (1914) 

I. L. R. 88 Mad. 972 

Art. 42 — 

Bee Injunction. I, L. R. 42 Calc. 560 

Art. 44 or 144 — 

Bee Hindu Law — Guaedian. 

I. L. R. 38 Mad. 1125 

Arts. 48 and 49 — Suit for goods misap- 
propriated — Indian Contract Act (IX of 1872), 
ss. 108 and 178. One K took a jewel of the plain- 
tiff in May 1907, to find a purchaser for it, stating 
that he would settle the price in the presence of 
the plaintiff ; but instead of doing so, K in June 
1907 pledged it with the third defendant who 
bond fide lent, on its security Rs. 175. Plaintiff 
came to know of K^s conversion in 1909 and sued 
in 1911 for the jewel or its value, the third defend- 
ant and the widow and son of K who died at the 
end of 1907. Held, that Art. 48 and not 49 of the 
Limitation Act (IX of 1908), was applicable and 
that the suit was not barred by limitation. Held, 
also that the bond fides of the third defendant does 
not preclude the plaintiff from recovering the jewel 
without paying the third defendant the amount 
of loan. Effect of ss. 108 and 178 of the Indian 
Contract Act, considered. Seshappiee v. Subea- 
MANiA Chettiae (1914) . I. L. R. 38 Mad. 783 

Art. 60 — Limitation — Suit to recover 

money deposited with banking firm. There is no 
doubt, since the passing of the Indian Limitation 
Act, 1908, that a suit for the recovery of money 
deposited with a banker and repayable on de- 
mand is governed by Art. 60, and not by art. 
59, of the first schedule to the Act. Bharam Bos 
V. Ganga Bevi, I. L. B. 29 All. 773, referred to, 
JuGGi Lal V. Kishan Lal (1915) 

I. L. R. 37 All. 292 

Art. 62— 

Bee Bhagdaei and Nabwadaei TENUEEt* 
Act (Bom. V of 1862), s. 3. 

I. L. R. 39 Bom. 368 

1. Limitation — Bebt 

due to all the heirs of a deceased recovered by some 
of them — Suit by remaining heir far recovery of her 
share. Some of the heirs of a deceased Muham- 
madan brought a suit upon a mortgage in his 
favour impleading as a defendant the remaining 
heir. The plaintiffs obtained a decree, and in 
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LIMITATION ACT (IX OF imS)-^corJd. 
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execution thereof brought the mortgaged property 
to sale on the 21st of May, 1906, and purchased 
it themselves for a sum sHghtly in excess of the 
amount of the decree and costs. The decree- 
holders auction purchasers paid in the excess and 
got possession. On the 1st of June, 1912, the 
remaining heir sued 'to recover her share in the 
mortgage money,' or, in the alternative, a share 
in the property purchased. Held, that the plaint- 
iff had no cause of action so far as the property 
was concerned, and that as to the money her 
suit was barred by art. 62 of the first schedule 
to the Indian Limitation Act, 1908. Mahomed 
Wahib V. Mahomed Ameer^ I. L. R. S2 Calc. 527, 
followed. Umardaraz Ali Khan v. W Hay at Ali 
Khan, I. L. R. 19 All. 169, and Mahomed Riasat 
Ali V. Hasin Banu, I. L. R. 21 Calc. 157, referred 
to. Amika Bibi V. ISFAJM-UN-isnssA (1915) 

I. L. E. 37 All. 233 

2. Limiiaiion — Suit 

Jot money had and received — Suit by heir to recover 
share of inheritance from person appointed to loind 
up estate. Where, pending arbitration in respect 
of the distribution of the estate of a deceased 
person amongst his heirs, the estate was by their 
consent put in charge of a third party who was 
to realize the assets and pay the debts, it was 
held that a suit by one of the heirs to recover from 
such person her share by inheritance was a suit 
for “money had and received” and was governed 
by art. 62 of the first schedule to the Indian Limi- 
tation Act, 1908. Masih-ud-din" v. Ditiaz-un- 
mssA Bibi (1914) . , I. L. R. 37 Ali. 40 

3 ^ Lmitaiion — Suc^ 

cession certificate obtained by one of the heirs of a 
deceased person — Suit by remaining heir for re- 
covery of her share. A certain Mahomedan in 
the year 1903 obtained a succession certificate 
to realize debts due to his deceased uncle and 
realised some of those debts. In the year 1913, 
the widow of his brother, who had cUed subse- 
quent to the death of his uncle, brought the present 
suit for her husband’s share of the money realised. 
Held, that Art. 62 of the first schedule to the Indian 
Limitation Act, 1908, governed the suit, and as 
no money had been realised by the holder of the 
succession certificate within three years of the 
suit, it was barred by limitation. Amma Bibi 
V. Najm-un-nissa Bibi, I. L. R. 37 All. 233, Bar- 
soiam Rao Tantia v. Radha Bai, 1. L. R. 37 All. 
318, Mashi-ud-din v. Imiiaz-un-nissa Bibi, I, L. 
R. 37 AIL 40, Mahomed Wahib v. Mahomed Ameer, 
I. L. R. 32 Calc. 527, followed. Umardaraz Ali 
Khan v. Wilayat Ali Khan, I. L. R. 19 All. 169t 
distinguished. ABBBli Ghafbaii v. Nue Jahan 
Beoam (1915) . . I. L. R. 37 All. 434 

4 ^ ^ Suit for refund 

of consideration money where there is a 
toted failure of consideration^ When there is 
total failure of consideration with regard to a 
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Sch. I — contd. 
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lease, a claim to a refund of the consideration 
money is governed by Art. 62 of the First Schedule 
of the Limitation Act. Biswaistath Goeain v. 
SuEENDEO Mohax Ghose (1913) 19 C. W. N. 126 

— ^ Arts. 62 and 971— Sale of land by o-m 

having a voidable title and putting purchaser in pos- 
session thereunder — Dispossession by person entitled to- 
avoid — Cause of action for return of purchase money, 
only on dispossession. A who had a title to certain 
immoveable property voidable at the option of 
C sold it to B and put B in possession thereof. 
C then brought a suit against A and B, got a de- 
cree and obtained possession thereof in execution* 
Held, that B’s cause of action for the return of 
the purchase money arose not on the date of the 
sale but on the date of his dispossesion when alone 
there was a failure of consideration and that the 
article applicable was Art. 97 of the Limitation 
Act. Cases on the subject reviewed. Subbaeoya 
V. Eajagopala (1914) . 1. L. R. 38 Mad. 887 

Arts. 62, 120 — Separate Hindu family 

— Broperty managed by one member — Receipt of 
money by that member — Suit for partition. Three 
brothers w'ho had been living with their father 
as a joint Hindu family obtained under the will 
of their father, in whose hands it was separate 
property, a considerable amount of movable and 
immovable property. The property bequeathed 
w^as divided by the wiU into three lots ; but the 
legatees still continued to live as a joint Hindu 
family and the property of all was managed for 
a series of years by one member of the family 
acting as if he were the harta of a joint Hindu 
family. Held, on suit by the widow of one of 
the members of the family to recover from 
the manager her deceased husband’s share of 
money received by the defendant as manager 
but owmed by ali the three members of the family 
in equal shares, that the suit was not a suit for 
“ money had and received,” but was one to which 
Art. 120 of the first schedule to the Indian Limita- 
tion Act applied. Pabsotam Eao Tantia v. 
Radha Bai (1915) . I. L. E. 37 All, 318 

Art. 89 — Death of principal — Agent 

continuing in service of heir— -Old agency if subsists 
— Contract Act {IX of 1872), ss. 209, 253 — 
Demand of accounts — Agent failing to comply, if 
refusal — Age?it not responding to demand for expla- 
naiion of account papers submitted, if refusal — 
Obligation to explain papers. The death of the 
principal terminates the agency. Where on the- 
death of the principal, the agent continued in the 
service of his successors in interest. Held — That a 
new agency not governed by the original contract 
was created. Where, under such new arrange- 
ment, parties agreed that account should be 
submitted from year to year, a suit against the 
agent would not be governed by Art. 115 but by 
Art. 89 of Sch, I of the Limitation Act. Basin 
Baroda Kishore, 11 C. L. J. 43, not followed^ 
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Shih Chandra Bay v. Chandra B'arain Muherjee, 
/. L. B. 32 Calc. 719 : s. c. 1 0. L. J. 232, and 
Asghar Ali Khan v. KJmrshed Ali Khan, I. L. B. 
24 All. 21, relied on. If there has been a demand 
for accounts and the agent has not respondecl to 
the call, there is, by implication, a refusal with- 
in the meaning of Art. 89. This is the case also 
where the agent has submitted accounts but has 
failed to respond to the principars demand to 
explain them. Chandra Madhab Barua v. Nctbin 
Chandra Barua, I. L. B. 40 Calc. lOS, not followed. 
AlADHUSuDAisr Sen V . Rakiial Chandua Das 
Basax (1915) . . . 19 G. W. N. 1070 

Arts. 91, 120 — Stilt to set aside a 

mortgage — Mortgage deed executed without considera- 
tion and not intended to he operative — Cause of 
action. A suit to set aside a mortgage-deed was 
brought nine years after its execution on the 
ground that the defendant only .recently threaten- 
ed to bring a suit on the basis of it, though when 
it was executed it was never intended to be acted 
upon, no consideration having passed for it. Held, 
that the suit was barred by limitation, no matter 
whether Art. 91 or Art. 120 of the first schedule 
to the Limitation Act applied to the suit, the fact 
entitling the plaintiff to have the document set 
aside having been known to him from the very 
outset. Singarappa v. Talari Sanjivappa, 1. L. 
B. 28 Mad. 349, and Vithai v. Bari, I. L. B. 25 
Bom. 78, referred to. Qasim Beg- v. Muhammad 
.Z iA Beg (1915) . . I. L. R. 37 All. 640 

Art 116— 

See Sale-deed. I. L. R. 38 Mad. 1171 

Art. 120 — Pre-emption, right of — 

Knowledge of sale when essential for the article to 
^apply. In a suit by an ottidar to enforce his 
right of pre-emption, the right to sue cannot be 
said to arise unless the plaintiff has the necessary 
knowledge of the sale. Such a right can only 
be exercised when the ottidar knows first of all that 
the property is sold or attempted to be sold to 
.another person and what the terms on which it 
is proposed to be sold. Without such knowledge 
he is not in a position to elect. Bamasami Pattar 
V. Chinnan Asari, I. L. B. 24 Mad. 449, and Kurri 
Veerareddi v. Kurri Bapireddi, I. L B 29 Mad. 
.336, distinguished. Cheria Krishnan v. Vishnu, 
I. L. B. 5 Mad. 198, Vasudevan v. Keshavan, 
1. L. B 7 Mad. 309, and Ammotti Haji v. Kun- 
liayan Kutti, 1. L. B. 15 Mad. 480, commented on. 
Mammali V. Runbipaxki Haji (1912), 

I. L. R. 38 Mad. 67 

Arts. 120, 125 — Hindu law — Hindu 

widow — Suit for declaration that alienation by 
widow enures only for her life — Beversioners — 
Bight of suit. Held, that, although the existence 
of nearer reversioners may he a bar to a more 
remote reversioner suing for a declaration that an 
alienation made by a Hindu widow does not enure 
for a longer period than the life-time of the widow, 
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yet he is not entitled to wait until limitation has 
expired in respect of all the nearer reversioners 
for such a suit is, under Art. 125 of the first sche- 
dule to the Indian Limitation Act, 1908, twelve 
years from the date of the alienation for nearer 

and more remote reversioners alike. Kunwar 

Bahadur v. Bindraban (1914). 

1. L. R. 37 All. 195 

Art. 124— 

See LniiTATioN — S heeait. 

I. L. R. 42 Calc. 244 

Art. 131— to recover sums due 

under periodically recurring right, governed by. 
Art. 131 of sch. II of the Limitation Act (IX of 
1908) applies to suits to recover sums due under a 
periodically recurring right whether there is a 
prayer for a declaration of plaintiff’s right or not. 
Held, therefore, that a suit to recover arrears of 

adima ” allowance for a xDeriod of eight years 
was not barred as to any portion of it. Zamorin 
OF Calicut v. Achutha Menon (1914). 

I. L. R. 38 Mad. 916 

Art. 132— 

1. — — Limitation — Suit 

to enforce payment of money charged upon immove- 
able property — Instalment bond — Meaning of ‘‘ be- 
comes due.''' A mortgage deed executed on the 
16th July, 1890, provided that the mortgagors pay 
the principal amount secured in ten years by in- 
stalments of Rs. 625 yearly and that interest , 
should be paid monthly. There was this further 
clause : — ‘‘ If we fail to pay the interest aforesaid 
in any month, on the principal by the stipulated 
period, as specified above, or no payment is made 
in a year, the mortgagee shall under all those 
circumstances be at liberty to realise the entire 
amount with the interest aforesaid in a lump 
sum through the court by means of a suit from the 
mortgaged and other moveable and immoveable 
property and the person of us the executants.’’ 
There was also this further provision : — “ If the 
mortgagee in order to get interest, does not bring 
a suit in default of any instalment and we are 
unable to pay the money, the interest should 
continue up to the stipulated period of ten years 
and after it up to the date of realization.” No 
payment was ever made of either principal or 
interest and the mortgagees ultimately brought a 
suit on the mortgage on the 12th June, 1912. Held 
by Richards, G. J„ and Tudball, J. (Banbrji, 
J. dissenting), that the suit was barred under 
art. 132 of sch. I to the Indian Limitation Act, 
1908, the mortgage money having become due 
when the first default was made. Vasudeva 
MudaUar v. Srinivasa Pillai, I. L. B. 30 Mad. 
426, Beeves v. Butcher, 2 Q. B. D. 509, Sitab Chand 
Nahar v. Haidar Malla, I. L. B. 24 Calc. 281, 
and Perumal Ayyan v. Alagirisami Bhagavathar, 

I. L. B. 20 Mad. 245, referred to. Nettakaruppa 
Goundan v. .piumara Sami Goundan, I. L. B. 22 
Mad. 20, Maharaja of Benares v. Hand Bam, 
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B. 29 All. 431, Shanher Prasad v. Jalpa Prasad, 

1. L. M. 16 All 371, Ajudhia y. Kunjal, 1. L. R. 30 
All 123, and Jineswar Pas y. Mahabeer Singh, 

I. L. R. 1 Calc. 163, distinguished. Per Banehji, 

J. Haying regard to the second of the provisions 

above cited the suit was not barred by limitation. 
Where a creditor is authorized to wait for the full 
period stipulated for repayment, the money does 
not become due, within the meaning of art. 132 
of the first schedule to the Indian Limitation Act, 
1908, until that period expires. Gaya Dik v. \ 
Jhitmmait Lal (1915) . I. L. R. 37 All. 400 

2^ . Accounts, suit 

for, against agent — Stimulation to render accounts 
yearly— Limitation. A suit by the principal against 
his agent for recovery of sums to be found due upon 
adjustment of accounts by sale of immoveable pro- 
perties hypothecated by the agent is a suit to 
enforce a charge on immoveable property within 
the meaning of Art. 132 of the Indian Limitation 
Act. HafiziMin Mandal v. Jadu Nath Saha, 

I. L. R. 35 Calc. 298, followed. Jogesh Chandra 
V. Benode Lal Roy, 14 O. W. N. 122, not followed. 
Madhusijdan Sen v. Rakhal Chandea Das (1915) 

19 C. W. N. 1070 

Art. 134— 

— — — Mortgage — Sale 

hy mortgage — Suit for redemption by mortgagor 
against mortgagee and vendees — Plea of purchase for 
consideration — Omission of the u'ords “ in good 
faith ” in Art. 134. The omission of the words 
‘‘in good faith ” from the Art. 134 of the first sche- 
dule to the Limitation Act of 1908 does not entitle 
a person who purchases with full knowledge that 
his vendor’s title is merely that of mortgagee 
to the benefit of article. Dkigpal Singh v. IQhlu 
( 1915) . . . L L, R. 37 All. 660 

2 , Putni lease grant- 

ed by shebait, if “ transfer for valuable considera- 
— Non-payment of premium for creation of 
lease if alters nature of transfer-^Suit by shebait for 
recovery of possession-— Limitation— S. 30, when ap- 
plies. The grant of a putni lease of a property 
belonging to an idol by the shebait is a transfer 
for valuable consideration within the meaning of 
Art. 134, Sch. I, of the Limitation, Act, whether 
or not any premium was paid for the creation of 
the lease and a suit brought more than 12 years 
after the date of the lease by the then shebait 
to recover possession of the property is barred 
under Art. 134. S. 30 of the Limitation Act 
only applies when there is a period of limitation 
prescribed both by the Act of 1877 and the Act 
of 1908. Rameshar Malia v. Ram Chandea 
Achaeya Goswami (1915) . 19 C. W. N. 1082 

Art. 1^1— Dispossession in life-time 

of full owner — Adverse possession against limited 
owner before Limitation Act of 1871, effect of — 
Thah and survey maps, as evidence of title and 
possession^ Art. 141 oiily applies to cases where 
it is proved that the last full owner was in posses- 
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sion at the time of his death. If he himself was 
dispossessed and time began to run against him, 
the fact that on his death he was succeeded hy 
his widow, daughter or mother would not arrest 
the operation of the law of limitation. Under the 
law as it stood before the Limitation Act of 1871 
came into operation, adverse possession which 
extinguished the title of the female heir also 
extinguished the title of the reversioner and once 
the title was extinguished w'hile the Limitation 
Act of 1859 or Reg. Ill of 1793 or Reg. II of 1805, 
was in force, it could not be revived by the in- 
troduction of the Limitation Act of 1871. Mohen- 
DRA Nath Biswas v. Shamsunnissa Ivhatxjm 
(1914) . . . . 19 C. W. N. 1280 

Art. 142— 

See Hindu Law — Joint Family. 

I. L. R. 38 Mad. 684 

.. __ Arts. 142, 144 — Suit for possession — 

De facto possession with defendant — BurdeJi of 
■proof. Where the plaintiff alleges possession of 
land, and it is found that part of the land is de 
facto in possession of the defendant, the case falls 
under Art. 142, and not Art. 144, of Sch. II to the 
Indian Limitation Act (IX of 1908). Every suit 
for possession of immoveable property in which the 
plaintiff alleges that he has had possession must 
fall under Art. 142. It is only where the plaintiff 
does not allege that he has ever been in possession 
that the case will fall under Art. 144. In the for- 
mer class of cases the plaintiff is bound to show 
that the dispossession or discontinuance of posses- 
sion which gives rise to the starting point of limi- 
tation was within twelve years of the date of the 
suit. SUBAPPA V. Venkapfa (1914) 

L L. R. 39 Bom. 335 

Art. 164 — Application to set aside an 

ex parte decree passed when Act No. XV of 1877 
was in force — Limitation. The plaintiff obtained 
an ex parte decree on the 29th of November 1904, 
which was made absolute on the 24th of August, 
1907. The proclamation of sale was brought to 
the village on the 19th of December, 1912. The 
defendant on the 9th of January, 1913, applied 
to have the ex parte decree set aside. The 
plaintiff contended that the defendant had know- 
ledge of the decree prior to 1910, and, therefore, 
her application was barred by Article 164 of the 
Indian Limitation Act of 1908. The defendant 
contended that Art. 164 of the Limitation Act of 
1877, applied to her case, Hdd, that the defend- 
ant’s application was barred by Art. 164 of Act 
IX of 1908. Hope Mills, Limited v, Vithaldas 
Pranjivandas, 12 Bom. L. R. 730, referred to. Jia 
Bibi V, Ilahi Bakhsh (1915) 

I, L. R. 37 All. 597 

Arts. 164 and 18i — Bx parte decree, set- 
ting aside of — Defendant dead after decree — Bxecutor 
not brought on the record — Bxecutor, application by, 
to set aside ex parte decree — Application made more 



( 287 ) 


DIGEST OE CASES. 


( 288 ) 


LIMITATION ACT (IX OF 190S)-^co7itd. 

Sch. I — contd. 

— — ■ Art. 164 — condd. 

tlmi thirty days after decree — Ciml Procedure Code 
(V of 1908), 5. 146. Where a decree was passed 
ex parte against a defendant who died seven days 
after the decree, and an application to set it aside 
was made by the executor of the deceased defen- 
dant more than thirty days after the passing of 
the decree. Held, that Art. 164 and not Art. 181 
of the Limitation Act {IX of 1908) applied to the 
case and that the application was barred. On 
the true construction of Art. 164 of the Limitation 
Act read with s. 146 of the Code of Civil Procedure 
(Act V of 1908), the word defendant ” in the 
said Art. 164 is wide enough to indicate the exe- 
cutor of the original defendant, though the exe- 
cutor may not have been brought on the record 
when the application was made. Ganoda Prosad 
Roy V. Shih Narain M ulcer jee, I. L. R. 29 Gale. 
S3, referred to. Venkatasttbbayyer v. Keishna- 
MUETHY (1913) , L L. R. 38 Mad. 442 

Arts. 180, 183— 

Lbutatioit. I. L. R. 42 Calc. 776 

Art. 181— 

See Limitatioit . I. L. R. 42 Calc. 294 

Art. 182— 

See Civil Peooedtjee Code (Act V oe 
1908), s. 48. 

I. L. R. 39 Bom. 256 

See Executiois’ of Decbee. 

I. L. R. 37 AH. 527 
See Limitation Act (XV of 1877), Sen. 
II, Aet. 179. I. L. R. 39 Bom. 20 

Art. 182 (2) — Mortgage suit decreed 

against some defendants and dismissed against 
others who were allowed costs against plaintiff — 
Appeal hy the defendants against whom suit decreed, 
effect of, on application "by the other defendants for 
execution of decree for costs against plaintiff. The 
appellant was the plaintiff in a mortgage suit and 
obtained a decree except against two of the defen- 
dants whose property was exempted from liability 
and whose costs the plaintiff was directed to pay. 
The defendants against whom the suit was decreed 
appealed. The two other defendants applied 
for execution of their decree, for costs against 
the appellant. The lower Court held that limi- 
tation ran from the date of the decision of the 
appeal preferred by the defendants against whom 
the suit had been decreed : Held, that in dealing 
with the question of limitation in these cases, the 
Court should see whether the original decree was 
really one decree' or an incorporation of several 
decrees and whether the appeal against it imperilled 
the whole decree or not, for the execution of which 
the application is made. That ' the order dismissing 
the plaintiff’s suit with costs as against two of the 
defendants and the order decreeing it with costs 
as against the other defendants were not one and 
the same decree, because they were embodied in 
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one formal order. There was no appeal against 
the decree by which the plaintiff was directed 
to pay costs to two of the defendants and the 
fact that there was an appeal against an entirely 
different decree which was recorded in the same 
document did not affect the question of limitation 
when no order that could have been passed in that 
appeal could possibly have affected the decree 
sought to be executed. Law v. Bbnaeashi Peo- 
shad Chowdhuey (1914) . 19 C. W. N. 287 

_ Art. 183 — Revivor of decree of Original 

Side of the High Court — Revival of decree on notice 
to one only of two judgment-debtors, not operaimg 
as revival against the other. A revivor of a decree 
of the Original Side of the High Court made on an 
application for execution against one only of two 
judgment-debtors in the case does not keep the 
decree alive so as to enable the decree-holder to 
execute it against the other judgment-debtor 
after twelve years from the date of the decree. 
Mo Laebn V. Veeeiah XAiDTr (1915) 

1. L. R. 38 Mad. 1102 

LIMITATION AMENDMENT ACT (XI OF 
1900). 

See IVIadeas Disteiot Miotoipalities Act 
(IV OF 1884), s. 168. 

I. L. R. 38 Mad. 456 

See Municipal Council. 

I. L. R. 38 Mad. 6 

LianTED COMPANY. 

See Patni Lease. 

I. L. R. 42 Calc. 1029 
LIQUIDATED DAMAGES. 

See Inteeest. . I. L. R. 42 Calc. 652 
LIS PENDENS. 

See Assignee of a money-deoeeb. 

I. L. R. 38 Mad. 36 

See Civil Peooeduee Code (Act V of 
1908), 0. XXI, E. 63. 

I. L. R. 38 Mad. 635 

See Teansfee of Peopeety Act (IV of 
1882), s. 52. . L L. R. 38 Mad. 450 

Civil Procedure Code 

{Act XIY of 1882), ss. 248, 311, 313— Non-service 
of notice, if an irregularity — Sale of putni mahal 
for arrears of rent — Purchase of putni mahal by 
executor of deceased dar-putnidqP s estate in his 
personal capacity — Application under s. 311 for 
setting aside sale by executor as such and under s. 
313 by purchaser in personal capacity. D, the 
zamindar of a putni mahal, sold his interest in 
the property and then brought a suit against 
C, the putnidar for the arrears of the putni rent 
that had accrued prior to the sale and obtained 
a decree. Shortly afterwards D died after having 
assigned all his properties including this decree 
to certain trustees for the payment of his debts. 
The putni was then put to sale under Reg, VUI 
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of 1819 for non-payment of rent and E who was the 
executor to the estate of his deceased father who 
was dar-putmdar under 0 deposited the arrears 
for saving the dar-putni interest from the effect 
of the sale and obtained possession as mortgagee. 
The putnidari interest in the putni was then sold 
in execution of a money decree and purchased 
by S. The trustees appointed by D took out exe- 
cution and the putni was fixed for sale. F insti- 
tuted a regujar suit for a declaration that thfe decree 
under execution was not a rent-decree and for a 
perpetual injunction upon the decree -holders not 
to execute the same against the pnhii mdkaL 
The suit was decreed by the first Court but dis- 
missed by the High Court on the 8th April 1908. 

F applied for leave to appeal to the Privy Council 
which was granted on the 30th June 1908. The 
trustees applied for the sale of the putni maluxl 
and they impleaded C alone as judgment-debtor. 
The sale took place on the 6th July 1908 and the 
property was purchased by F in his personal capa- 
city. For setting aside the sale, an application 
under s. 311, Ci'^ Procedure Code, was made by 
S as also by F as executor to the estate of his 
deceased father. F also made an application 
in his personal capacity under s. 313, Civil Procedure 
Code. The District Judge allowed these applica- 
tions and set aside the sale. The judgment of the I 
Privy Council was subseq^uently delivered on the ' 
4th March 1914 and it was held that the suit ins- 
tituted by F should have been decreed. Held, 
that the facts were sufficient to attract the appli- 
cation of the doctrine of Us pendens and the act 
of the decree-holders in bringing about the sale j 
could not prejudice F and make the judgment of > 
the Privy Council nugatory. Sliivlal v. Shumhlm, | 
I. L. E. 29 Bom, 436, distinguished. That, al- 
though C, the former putnidar, had no subsisting ! 
interest in the property, the decree-holders having ; 
chosen to treat him alone as the judgment-debtor 
were bound to serve him with notice of the sale, 
though they were not bound to issue notice on 
S, the purchaser of the ptitni interest, whose suit 
failed, whom they were not willing to treat as the 
legal representative of C and against whom they 
did not want to execute the decree. That non- 
service of notice under s. 248, Civil Procedure 
Code, was not a mere irregularity and vitiated 
the sale. BaghunatJi Das v. Sunder Das, 18 G, W. 1 
N, 1058, followed. That the auction purchase , 
of the pvMi was made by F in his personal capa- j 
city and he was not debarred from applying under ■ 
s. 313, Civil Procedure Code, for setting aside the i 
sale. Mohabaj Bahadub Singh v. Sheenbiia > 
Nabain Singh (1914) . . 19 C. W. 152 

LOCAL CUSTOM. 

See Railway Receipt. 

I. L. R. 38 Mad. 664 

LOCAL GOVERNMENT. 

delegation of powers to — 

See Penal Code (Act XLV op 1860), 
ss. 188 AND 269. 

I. L. R. 38 Mad. 602 


LOCAL GOVERNMENT RULES. 

See Penal Code (Act XLV op 1860), 
ss. 188 and 269. L L. E. 38 Mad. 602 

LUNACY ACT (XXXV OP 1858). 

Scope of enquiry under 

— Pardaniskin lady, document executed by, under 
circumstances rendering it inoperative — Suit relating 
to lunatic's property how to be brought. The Lunacy 
Act contemplates only the question of lunacy or 
sanity at the time of the enquiry ; there is no 
provision dn it that the enquiry shall extend to the 
ascertainment of the period at which the alleged 
lunatic first became of unsound mind and the 
finding -of the District Judge in the lunacy pro- 
ceedings did not carry things back further than 
the enquiry which commenced in November 1906, 
and notwithstanding the result of that enquirj-^, 
the burden still rested on the plaintiffs of showing 
that N was of unsound mind on the 16th Septem- 
ber 1906 — the date of the execution of the lease. 
That N being of unsound mind at the time of 
the execution of the lease, it created no title in 
the defendant which barred the pi?, intiffs’ right 
, to possession. That even if lunacy at the date of 
I the execution of the lease was not established, the 
transaction could not stand, as it did not appear 
that the lease was explained to N, a pardanishm 
lady* of weak intellect, and was understood by 
her. JSdd (as to the contention that apart from 
lunacy the transaction would be voidable and not 
void and could not be avoided by any one but 
N and in a suit to which her manager was a 
party), that the Receivers were competent 
plaintiffs even if the lease was not void but 
voidable. That even if a lunatic’s manager can 
sue, still there is no established rule of practice 
in the Calcutta High Court that requires suits 
relating to the lunatic’s property to be brought 
by him and not by the lunatic. On the contrary 
the Code of Civil Procedure contemplates suits 
by persons of unsound mind whether so adjudged 
or not. It is true that a person so incapacitated 
has to sue by a next friend ; but a next friend is 
not a party and the absence of a next friend in 
the present suit was immaterial. That, in any 
case, as the objection did not affect the merits 
of the decision of the lower Court, under s. 99 Civil 
Procedure Code, it was not a ground for reversal 
of that decision. Casslu Mamooji v, K. B. Dittt 
(1914) 19 C. W. N. 45 

LURKING HOUSE TRESPASS. 

See Penal Code (Act XLV oe I860), 
s. 456, . . I. L. R. 37 AIL 395 


M 

MADRAS ACTS. 

1864— n. 

See Madeas Revenue Rbcoveey Act. 

1865— VII. 

See Madeas Ieeigation Cess Act. 

L 
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MADRAS ACTS— coTicR 

1865— vin. 

See Madras Bent Becovery Act. 

1873— ra. 

See Madras Civil Courts Act. 

1876—1. 

See Madras Assessment Act. 

1882— V. 

See Madras Forest Act. 

1884— IV. 

See Madras District Municipalities 
Act. 

_ 1884— V. 

iSee.MADRAS Local Boards Act. 

— 1895— in. 

See Madras Hereditary Village 
Offices Act. 

1900—1. 

See Malabar Compensation for 
Tenants’ Improvements Act. 

1904— m 

See Madras City Municipal Act, 

1905— in. 

See Madras Land Encroachment Act. 

1908—1. 

See Madras Estates Land Act. 

MADRAS ASSESSMENT OF LAND REVENUE 
ACT (I OF 1876). 

— S. 2 — “ Owner ” under, meaning of — 

Permanent lessee, not an owner — Non-liability 
to separate registration and assessment — Proprietor 
or owner under Begulation {XXV of 1802 ) — 
Madras Hereditary Village Offices (Act III of 
1895). Grantees, holding under perpetual grants 
subject to pajrtnent to the zamindar (the grantor) 
of a small rent under the name of jodi, 
hattubadi or poruppu, are not liable to have 
their lands separately registered and to have 
separate assessment imposed upon them, under 
the provisions of the Madras Act I of 1876. A 
permanent lessee is not included in the term 

owner ” as used in section 2 of the Madras 
Assessment of Land Revenue Act (I of 1876). A 
permanent lessee is not a proprietor or owner under 
Begulation XXV of 1802 or the Madras Hereditary 
ViUage Offilces Act (III of 1895). V enhateswara 
TeUiappah NaicJcer v. Alagoo MooUoo Servagaren, 
8 Moo. I. A. 327, Bari Narayan Singh v. Sriram 
Chakravarti, L. B 37 I. A, 136, Durga Prasad 
Singh v. Brojo Nath Bose, L. B. 39 I.A. 133, and 
Kshetrabaro Bissoyi v. Sohhanapuram Hari Krishna 
NayudUf I.L.B. 33. Mad. 341, followed. Robert 
Fischer v. The Secretary of State for India, LL.R. 


MADRAS ASSESSMENT OF LAND REVENUE 

ACT (I OF 1876) — concld. 

s. 2 — concld. 

22 Mad. 270, distinguished. Komalammal v. 
Raju Naicher, I. L. R. 19 Mad. 308, distingui- 
shed. Maharaja of Vizi anagram v. The Col- 
lector OF ViZAGAPATAM (1914). 

1. L. R. 38 Mad. 1128 

MADRAS CITY MUNICIPAL AUT (HI OF 
1904). 

1. — Final ”, meaning 

of, in section 287 (3) — Standing Committee, whether 
special tribunal, or independent body — New addi- 
tions to building — Whether mandamus or injunc- 
tion appropriate remedy to remove them. The 
plaintiff, as the owner of house and premises No. 36 
in Singana Chetty Street in the City of Madras, ob- 
tained permission from the Municipality of Mad- 
ras City to execute certain repairs therein. ' The 
President being of opinion that under cover of the 
permission granted, she had made considerable 
additions and alterations, made a provisional 
order under s. 287, clause (J) of the Madras City 
Municipal Act (III of 1904), directing their removal 
and subsequently confirmed that order under 
clause (2) of section 287. Any appeal by the 
plaintiff to the Standing Committee having prov- 
ed ineffectual, she filed a suit in the City Civil 
Court for the issue of a perpetual injuction res- 
training the Corporation from demolishing the 
alleged additions. Held, that when a right and 
an infringement thereof are alleged, a cause of 
action is disclosed, and unless there is a bar to the 
entertainment of a suit, the ordinary Civil Courts 
are bound to entertain the claim ; and that a suit 
for injunction will therefore lie. Held, further, 
that the Standing Committee cannot be held to 
be an independent body or a special tribunal autho- 
rised to settle finally disputes as between the tax- 
payers, or house-owners and the Corporation of 
wMch they are the members. Instance of “ Spe- 
cial tribunal,” pointed out. Bhai Shankar v. The 
Municipal Corporation of Bombay, 1. L.R.Zl Bom. 
604, referred to. Held, also, that the word “ final ” 
in s. 287 refers to proceedings before the Corpora- 
tion and is intended to bar an appeal from the 
Standing Committee to the general body of Com- 
missioners, but not to shut out the jurisdiction 
of the courts. The suit was properly brought 
against the President as he was acting on behalf 
of the Corporation. Bholaram Chowdhry v. Cor- 
poration of Calcutta, I. L. R. 36 Calc. 671, dis- 
tinguished. Valli Ammal V. The Corfora- 
TioN OF Madras (1912) . I. L. R. 38 Mad. 41 

2. _ - — - Presidency Magis- 

trate holding an inguiry under rules framed'^jander, 
not a Court under Charter Act (24 25 Viet., 

c. 104), s. 15 — Jurisdiction — The Indian High 
Courts Act (24 <& 25 Viet, c. 104), s. 15. The 
High Court has no jurisdiction to revise an 
order passed by a Presidency Magistrate in an 
inquiry held by virtue of the rules framed by 
Government under the Madras City Municipal 
Act (III of 1904), whereby a Magistrate may de- 
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MADRAS CITY MUNICIPAL ACT (HI OP 
1904) — concld, 

cide as to the competency or otherwise of a can- 
didate for a Municipal election. The Magistrate 
is not a Court subject to the appellate jurisdiction 
of the High Court within the meaning of that 
word in s. 15 of the Charter Act (24 & 25 Viet, 
c. 104). He is in the position of a referee between 
the President of the Municipal Corporation and 
■the candidate. Vijiaraghavul'c Pillai v. 
Theagoraya Chetti (1914). 

I. L. R. 38 Mad. 581 

.MADRAS CIVIL COURTS ACT (HI OF 1873). 
— __ s. 14 — 

8ee Jurisdiction. 

I. L. R. 38 Mad. 795 

s. 16-> 

See Mappillas op North Malabar. 

I. L. R. 38 Mad, 1052 

— ; — ; s. 17 — Original suit tried partly by a 

District Munsif — Subsequent appointment as 
Subordinate Judge — Decree passed by suc- 
>cessor in the Munsif s Court — Appeal from the decree 
— Competency of the Subordinate J udge to hear the 
•appeal — Disqualification under the common law 
and statutory law, nature of — Objection %vhen to be 
.taken — Waiver — Mere bias or prejudice, ground of 
disqualification, tvhen — Appropriate remedy. Where 
a District Munsif tried an original suit in part and 
was promoted to be a Subordinate Judge and 
his successor in office as a District Munsif com- 
pleted the trial of the suit and passed a decree 
therein, and an appeal preferred against the 
decree was heard and disposed of without objec- 
tion, by the Subordinate Judge who had tried 
the original suit in part : Held, that the disposal 
of the appeal by the Subordinate Judge was not 
legally invalid and ought not to he set aside by 
the Appellate Court. S. 17 of the Madras Civil 
■Courts Act introduces a statutory disqualification 
as regards District and Subordinate Judges but 
is confined to the case where the appeal to be 
heard in the Appellate Court is against the decree 
•or order passed by the District or Subordinate 
Judge himself in another capacity. S. 17 of the 
Madras Civil Courts Act does not make any dis- 
tinction between the Judge being a nominal party 
or a really interested party. The interest which 
disqualifies a Judge must be pecuniary interest or 
•one which involves some individual right or pri- 
vilege or it must be an interest arising out of the 
near relationship of the Judge to a party to the 
‘Cause. Mere bias or prejudice on the part of a 
Judge does not disqualify him in the absence of a 
statutory provision. Even as regards relation- 
ship to a party to the cause, a Judge was not 
under the common law disqualified by such rela- 
tionship and it is only by statute law such a dis- 
qualification could be imposed on a Judge. Under 
the common law, there is no ffisqualifica- 
tion imposed on a Judge to sit in his own Court in 
review of his own decision (it is so under the statute 
law also) or even to review it on appeal in the 


I MADRAS CIVIL COURTS ACT (IH OF 1873). 

— concld. 

■ S. 17 — concld. 

Appellate Court, if he become an Appellate Judge 
having appellate jurisdiction over the tribunal 
in which he decided the cause as Original Judge, 
Where there is no statutory or common law dis- 
qualification in the Judge of the Court below, 
an Appellate Court should not set aside the judg- 
ment of the Lower Court on the mere ground 
that it might have been swayed by bias or pre- 
judice. Even in such a case unless objection was 
taken before the Judge of the Lower Court itself 
at or during the trial of the cause to his hearing 
the suit or appeal, the Appellate Court should not 
interfere except in a strong or clear case of failure 
of justice in the Lower Court through bias or 
prejudice. The appropriate remedy in such cases 
was for the party to have applied to the proper 
superior Court to have the case transferred to 
another Court. Venkatapathi Nayanivabu v. 
Mahomed Sahib (1913). I. L. R. 88 Mad. 531 

MADRAS DISTRICT MUNICIPALITIES ACT 
(IV OP 1884). 

See Municipal Council. 

I. L. R. 38 Mad. 6 

ss. 53 and 60 — ‘ Holds office^ meaning 

of. M, a District and Sessions Judge, whose 
usual place of business was within the Muni- 
cipality of C. resided for sixty days within 
the Municipality of K, during the annual 
recess and during that period did some adminis- 
trative but no judicial work. Held, (a) that M 
‘ held his office ’ during that period, within the 
Municipality of K, within the meaning of s. 53 
of the District Municipalities Act (IV of 1884) * 
and (b) that a payment by him of profession tax 
for the half-year covering the sixty days to the 
Municipality of K was a lawful payment which 
would exempt him under s. 60 of the Act from 
liability to pay the tax again for the same half 
year to the Municipality of C. Chairman, Ongole 
Municipality v. Mounsey, I. L. B. 17 Mad. 463, 
distinguished. Mobeei.y v. The Municipal Coun - 
CIL OF CUDDALORE (1914). 

I. L. R. 38 Mad. 879 

s. los- 
ses Mortgage. I. L. R. 38 Mad. 18 

S. 168 — Adverse possession against 

Municipality — ‘Lawful encroachment, meanirug 
of — Righl of Municipality to remove encroachments, 
etc., after title barred— Limitation Act {XV of 
1877) — Limitation Amendment Act {XI of 
1900). Adverse possession by a person for twelve 
years before the Limitation Amendment Act of 
1900 came into force, of some portion of a street 
vested in a Municipality is sufficient to give the 
person a clear title as against the Municipality. 
Under s. 168 of the District Municipalities Act the 
Municipal Council is not entitled to remove the 
projections and encroachments made by a person 
, who has acquired full title to them and to the site 
1 ou which the encroachments stand by adverse 

l2 
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MADRAS DISTRICT MUNICIPALITIES ACT 

(IV OF ISZ^D—concld. 

S. 168 — concld. 


MADRAS ESTATES LAND ACT (I OF 1908) - 

co%td. 

S. 3 — contd. 


possession for tiie statutory period. Basaveswara 
Bwami V. Bellary Municipal Council, /. L. B. 38 
Mad, 6 ; s. c. 23 Mad, L. ■ J. 478, distinguished. 
Chaibmait, Municipal Council, Seieangam, v. 
SUBBA Panlithab (1913). 

I. L. R. 38 Mad. 456 

MADRAS ESTATES LAND ACT (I OP 1908). 

Inamdar and ryot — 

Suit for rent in a Bevenue Court — Bevenue Court 
jurisdiction of — Landholder under s. 3, clause (3) 
— Estate — 8, 3, clauses (2) (d) and (e) — S. 189 and 
schedule A, No, 8 — “ Landholders ” wider than 
owner of an estate,'’^ An inamdar of a portion 
of a Tillage, wiLere the inam consists only of some 
of the lands in a village granted by a Zamindar 
after the permanent settlement, is a landholder 
under s. 3, clause (3) of the Madras Estates Land 
Act, though the inam may not be an estate under 
B. 3, clauses (2) {d) and (e) of the said Act. A 
suit brought by such an inamdar for arrears of 
rent against a ryot is cognisable by a Revenue 
Court under the said Act. The test which is 
decisive on the question of jurisdiction is whether 
the plaintiffs are landholders under the Act. The 
term “ landholder ” is wider than the expression 
the owner of an estate,” and- includes every 
person entitled to collect the rents of any portion 
of an estate by virtue of any transfer. Appala- 
NAEASIMEULU V. SaNYASI (1912) 

I. L. R. 38 Mad. 33 

s. 3 — ^ Byoti land"" — ‘‘Byot^ Bent — 

Pasture land not ryoti land — Bent for pasturing, 
not ‘ rent ’ under the Act — Ss, 189 and 77 of 
the Act — Suit for ejectment and recovery of 
pasture rent, cognisable, only by Civil Courts, 
Land usually fit only for pasturing cattle and not 
for cultivation, i,e., ploughing and raising agri- 
cultural crops is not ‘ ryoti ’ land, though it may 
have been ‘ old waste ’ and a tenant of such land 
is not a ‘ ryot ’ and any amount agreed to be 
paid for pasturing cattle is not ‘ rent ’ within the 
definitions of s, 3 of the Madras Estates Land 
Act (I of 1908) : hence a suit to eject such a tenant 
from the land or to recover the amount due for 
pasturage is cognisable only by a Civil Court and 
not by a Revenue Court, as the jurisdiction of 
Civil Courts exists in all cases where it has not 
been expressly taken away. Raja op Venka- 
TAGmi V, Ayyapabeldi (1913). 

I. L. R. 38 Mad. 

s. 3, cl. (2) (c), (d) and 3- Land- 
holder — Grantee of a portion of mdvaram in an estate, 
a landholder — Cultivating tenant under the grantee, a 
ryot. An alienee of a part of the melvaram 
due from the lands which form a part of an es- 
tate’s^ ryoti lands is a “landholder” within the 
meaning of s. 3, clause 5 of the Madras Estates 
Land Act (I of 1908), though what he thus awns 
may not be an “estate” under the Act; and the 
tenant holding ryoti land under him for purposes 
of agriculture is' a ryot under the Act ; hence a 


suit to eject such a tenant can be brought only' 
in a Revenue Court and Civil Courts have no 
jurisdiction. Brundavanachandra Horischandra’ 
Baja V. Bamayya, 26 Mad. L, J. 600, followed. 
Venkanna V. Sm Raja Rama Row (1914). 

I I. L. R. 38 Mad. 1156 

I s., 3, cl. (2) (d) ; s. 8, excep.— Gram* 

I of village as inam — Village composed of cultivated 
lands and waste lands — Grant of mdvaram — Tenant 
of waste lands, without occupancy right — Village, an 
estate — Surrender Ly tenant — No acquisition of Tcudi- 
varam by inamdar — Suit in ejectment — Jurisdic- 
tion of Civil Courts. A village, granted as an 
inam in A. D. 1748, was comprised at the time of 
the grant partly of lands under cultivation and 
partly of waste lands. The waste lands were 
subsequently given by the inamdar for cultivation 
from time to time to different sets of tenants with- 
: out occupancy right. The inamdar brought the- 
i present suit in the Civil Court to eject the tenant 
: whose period of tenancy had expired prior to the 
I suit. The defendant contended that the Civjl 
! Court had no jurisdiction to entertain the suit, 
j Bdd, that the -village as a whole must be con- 
! sidered to be an ‘ estate ’ within the definition of 
i s. 3, clause (2) (d) of the Estates Land Act. Sur- 
! render by a tenant is not one of the modes in 
which the kudivaram right can he acquired by 
an inamdar within the terms of the exception tO' 
s. 8 of the Estates Land Act. An inamdar cannot 
acquire the kudivaram right by surrender from a 
tenant, who had himself no occupancy right in 
the holding. Held, consequently, that the Civil 
Court had no jurisdiction to entertain the suit.. 
i Venkata Sastbulu v. Sitaeamudu (1914). 

I. L. R. 38 Mad. 891 

ss. 3 (7), 6, 23, 153 and 167— 

^ Old waste,’ ejectment from — Onus of proving 
‘ old waste ’ on landlord. A landholder 
claiming to eject a tenant under S. 153 
and 167 of Madras Estates Land Act (I, of 
1908) on the ground that he is a non-occupancy 
ryot of old waste ’ is by s. 23 of the Act bound 
to prove that the land is ‘ old waste” within the 
meaning of s. 3, clause (7) of the Act. If neither 
sub-clause (i) nor the latter part of sub-clause (2) 
of the definition of ‘ old waste ’ would apply to 
the facts of the case, the first part of sub -clause 
(2) cannot be used to prove that the land is ‘ old' 
waste ’ as that refers to a state of facts subsequent 
to the passing of the Act, and as s. 6 of the Act 
vested in the tenant in possession occupancy 
right from the date of the passing of the Act in 
aU ryoti lands not being ‘old waste.’ Sabava-- 
BAYUBU V. VeNKATABAJU (1913). 

1. L; R. 38 Mad. 459 

ss. 3 (7), 153 and 157 — Proviso to s. 

153, effect of — ‘ Old waste,’ tenant of — Ejectments 
from, grounds of. The combined effect of s. 163 of 
the Madras Estates Land Act (I of 1908) even as 
added to by s. 8 of Madras Act IV of 1909,. and of 
s. 167 of the Estates Land Act is that a ryot of 



( 297 ) 


DIGEST OE CASES. 


( 298 ) 


MADRAS ESTATES LAND ACT (I OF 1908). 

contd, 

S. 3 — concld, 

"Old waste cannot be ejected on the ground of ex- 
piry of a term of lease contained in a contract 
entered into before the Act came into force, At- 
' CHAPABAJU V. Rajah Veltjgoti Govihda Krishna - 
YACHENDBXJLAVARH (1913). 

I. L. R. 38 Mad. 163 

^ ss. 8 (exeep. 3), cl. (2) (d) — Inamdar 

— Right to hvdivamm — No presumption in favour of 
inamdar — N o distinction between zamindar and inam- 
dar as to presumption — Surrender or abandonment of 
holding, not an acquisition by landholder of right 
to hudivaram — Suit in ejectment — Jurisdiction of 
Civil or Revenue Court The presumption is 
that an inamdar like a zamindar is not the owner 
of the kudivaram right. Per Sadasiva Ayyae, 
J. — Surrender or abandonment of the holding by 
the tenant, is not a case of acquisition of the 
kudivaram right by the landholder within the 
terms of the exception to s. 8 of the Estates Land 
Act and such land does not therefore cease to be 
part of the estate ; consequently the Civil Courts 
have no jurisdiction to entertain suits in eject- 
ment brought by inamdars against the defend- 
ants who were tenants in possession, but the plaints 
should be returned for presentation to the Revenue 
Courts. Per Spencer, J. — A narrow interpreta- 
tion should not be placed on the w'ord ' acquired’ 
in the exception to s. 8, so as to exclude acquisi- 
tion by an inamdar by surrender or abandonment 
■of the kudivaram right by a tenant. Sury'ANa- 
rayana V. Patanna (1913). 

I. L. R. 38 Mad. 608 

— s. 8, excep. ; s. 153, proviso ; ss. 

157 and 163 — Shrotrieindar — Right to hudivaram — 
Presumption as to — Acquisition of hudivaram right — 
Surrender or abandonment, effect of — Suit in eject- 
ment — Jurisdiction of Civil or Revenue Courts — 
Tenant for a term — Tenant in possession after expiry 
■of term — No subsequent recognition by landholder as 
tenant, effect of — Trespasser. The plaintiff, who was 
i/he shrotriemdar of a certain village, brought a suit 
dn the Gvil Court to eject the defendant who was 
a tenant of some lands forming old waste under a 
lease for a period of three years which had expired 
before the Madras Estates Land Act came into 
iorce. It was found that the defendant had no 
occupancy right in the holding, and that 
he was not recognised as a tenant by the 
landholder after the expiry of the period of 
the lease. The defendant contended that the 
Gvil Court had no jurisdiction to entertain 
the suit. Meldt that the Gvil Court had 
jurisdiction to entertain the suit. Per Miller, 
J. — Surrehder or abandonment by the tenant 
IS one of the modes in which the landholder 
can acquire the kudivaram right so as to attract 
the provisions of the exception to s. 8 of the Estate 
Land Act. When it is found that a tenant has no 
-oceupanoy right in his holding and that the land 
is not private land, the presumption, is that the 
•occupancy right is in the landholder either by the 
original grant or by prior or subsequent aoquisi- 


MADRAS ESTATES LAND ACT (I OF 1908)— 

contd. 

— — s. 8 — concld. 

tion. Per Spencer, J. — The provisions of s. 153 of 
the Estates Land Act are not exhaustive of all pos- 
sible cases of eviction ; cases of eviction of tenants 
under leases or terms not exceeding five years 
are taken out of the Act by the proviso to s. 153 
and consequently out of the jurisdiction of the 
Revenue Courts. A tenant in possession after the 
expiry of his term, who has not been recognised 
by the landholder as a tenant subsequent 
thereto, is a trespasser within the meaning of s. 
163 of the Act, and consequently a suit in eject- 
ment can be instituted against him in a Civil Court. 
PoNNusAAiY Padayachi V. Kaexjpphdayan (1914). 

I. L. R. 38 Mad. 843 

s. 42, cl. (1) (a) and (b), el. (2) — 

Enhancement or alteration of rent — Lease-deed — Pro- 
vision as to -payment of rent on excess of area of la^ids 
found on measurement — No enhancement or alteration 
of rent — Previous order of Collector not required — 
Bengal Tenancy Act {Till of 1S85), ss. 52 and ISS. ^ 
The proviso found in clause 2 of s. 42 of the Madras 
Estates Land Act (I of 1908) which requires the 
order of a Collector before enhancement of rent 
can be allo'wed, does not apply to the claim of a 
land-holder w’ho sues to recover arrears of excess 
Hrva due under a lease-deed which contained a 
provision for payment of triva at a specified rate 
on the excess lands found on measurement over 
the areas specified in the lease deed. It is only 
where the landlord wants to enhance the rent, 
basing his claim on the right granted and declared 
by s. 42, clauses 1 {a) and (6), that he should obtain 
under clause 2, the order of the Collector for such 
alteration of rent before he could claim the al- 
tered rent. Dintarini Dasi v. L, P. D. Broughton^ 

3 C. W. N. 225, and Rama Chunder Chuchrabutty 
V. Girdhur Butt, I. L. R. 19 Cede. 755, followed. 
SrvAGANGA Zamindary, Manageb to the Lessees 
OF THE V. Chedajvibabam Chetti (1913). 

I. L. R. 38 Mad. 524 

s. 53 (2) — Distraint for a ' higher 

rent than legally due, good for the amount legally 
due. S. 53 (2) of the (Madras) Estates Land 
Act (I of 1903) enables a Collector, in a 
suit to set aside a distraint to the extent 
of the amount legally due to the landlord by 
the tenant under the patta tendered by the 
landlord. The application of the clause is not 
confined to the enforcibility of the proper amount 
of rent, in suits for rent only. Raghttnatha 
Row Sahib v. Vellaimoonji Go-ctnean (1914). 

I. L. R. 38 Mad. 1140 

ss. 54 and 78, el. [2)~— Tender of 

patta by a landlord to his tenant at Ms house — 
Tenant, refusal by — Subsequent affixture of patta to 
the tenanfs house, not to his land — Terider, vali- 
dity of — Methods of tender under the Act — Delivery 
of patta, meaning of — Essentials of a valid tender 
under the Act. Where a patta was offered by a 
landlord to his tenant at his house but the tenant 
refused to receive it, and thereupon the patta was 
affixed to the tenant’s house but not to the land 
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MADRAS ESTATES LAND ACT (I OF 1908)— 

contd. 

— S. 54 — concld. 

in his holding : Held, that there was no valid tender 
of patta to the tenant as required by ps. 54 and 78, 
clause (2) of the Madras Estates Land Act (I of 
1908). An offer of a patta to the ryot is not 
delivery to him. When once an offer of patta is 
made and refused, the tender by delivery cannot 
be effected, and it then becomes necessary to affix 
the patta to the land in the ryot’s holding. If 
this is not done, there is no valid tender of patta. 
Meaning of ‘tender’ and ‘deliver’, considered. 
CHXNlS-ATHAMBIAit V. MiOHAEL (1913). 

I. L. R. 38 Mad. 629 

ss. 77 and 189— 

See Madeas Estates Land Act (I of 
1908), s. 3. . I. L. R. 38 Mad. 738 

s. 153 proviso — 

See Madeas Estates Land Act (I of 
1908), ss. 3 (7), 153 and 157 

I. L. R. 38 Mad. 163 

s. 192— 

1. Presentation of 

plaint to Head Cleric not authorized to receive — Limi- 
tation Act {IX of 1908), 5. 4 — Court not closed, if 
the officer on tour only and not on leave — Rule 14 of 
Civil Rules of Practice* Plaints under the Madras 
Estates Land Act (I of 1908) cannot be said to 
be validly presented, if presented to the Head 
Clerk of the Collector, unless the Collector has 
appointed him to receive them. A Court cannot 
be said, to be closed within the meaning of s. 4 
of the Limitation Act (IX of 1908) merely because 
the presiding officer is not in head-quarters but 
is in camp on tour. Rule 14 of the Civil Rules 
of Practice does not apply to proceedings before 
a Revenue Court. The Recetvee of the Nida- 

DAVOLE AND MeDUE ESTATES V. SUEAPAEAZH 

(1913). . . . 1. L. R. 38 Mad. 295 

2, — Suit under s. 213 — 

Appdlate decree — Second Appeal — Limitation Act 
(IX of 1908), s. 23 — Distraint, no continuing wrong 
— Cause of action. A second appeal lies to the High 
Court under the provisions of the Code of Civil 
Procedure from an appellate decree passed in a 
suit instituted under s. 213 of the Estates Land 
Act. S. 192 of the Act makes the provisions of 
Chapter XLII of the Code of 1882, applicable and 
the provisions that give a right of appeal cannot be 
struck out and those only which prescribe in 
what manner an appeal is to be heard and deter- 
mined, retained. Where the proceedings which 
give rise to a cause of action consist in wrongful 
distraint, that distraint is not a continuing wrong, 
and will not therefore give rise to a continuing cause 
of action under s. 23 of the Limitation Act. Pamu 
Sanyasi v. Zamindar of Jayapur, I. L. R* 25 
Mad. 540, followed. Continuing cause of action, 
under English law considered. Hole v. Chard 
Union, [18941 1 Ch. 293, referred to. Venka- 
TAEAMTEE V. VaiTHILINGA ThAMBIEAM (1913). 

I. L, R. 38 Mad. 655 


MADRAS ESTATES LAND ACT (I OF 1908)— 

concld. 

SS. 210, 211, cl. (2), art. 8 of sch. 

part A — 

See Lbiitation. I. L. R. 38 Mad. 101 
MADRAS FOREST ACT (V OF 1882). 
offence under — 

See Penal Code (Act XLV of 1860) 
ss. 40, 79. . I. L. R. 38 Mad. 773 

MADRAS HEREDITARY VILLAGE OFFICEa 
ACT (III OF 1895). 

s. 2 — 

See Madeas Assessment of Land Reve- 

HUE Act (I OF 1876). s. 2 ■ 

I. L. R. 38 Mad. 1128 

MADRAS IRRIGATION CESS ACT (VII OF 
1865). 

S. 1 — “ Engagements ” construction of 

— Undertahi'ng by Government to supply water for 
wet lands free of charge — Engagements at the time of 
the Permanent Settlement — Subsequent engagements,, 
express or implied, if included under the section — 
Unauthorised acts of subordinate officers, how far 
binding on Government — Ratification, essentials of — 
Communication of, to the other party, if necessary — 
When complete — Government Orders, how far rati- 
fications — Indian Contract Act (IX of 1812), ss*. 
196 to 200 and 3 to 6. In all cases of permanently 
settled estates, where the incomes derivable from 
wet lands have been taken into consideration in 
settling the peshkash payable to Government,, 
there is an implied undertaking of the nature of 
an enforceable contract on the part of the 
Government to ^llow the use of Government 
water to such wet lands without charge : 
and this implied undertaking amounts to an en- 
gagement within the meaning of the Act. There 
is a similar implied engagement as regards inams. 
The word ‘‘ engagements ” in s. 1 of Act VII of 
1865 is not qualified in any way and is not limited 
to the cases of engagements deducible from the 
circumstances under which the peshkash (or quit- 
rent in the case of an inam) was determined at 
the time of the Permanent Settlement, but in* 
eludes all engagements between the Government 
and the landholder that might have been made- 
or be deducible from the circumstances, at any 
time after the Permanent Settlement. Per Ayling 
J. — Held (on a construction of the Govermnent 
Orders and other proceedings), that nq impliedl 
engagement of the latter kind or a ratification 
thereof by the Government was established. An 
express ratification by one party within the meaning" 
of s. 197 of the Indian Contract Act, cannot be- 
come complete until it is communicated to the 
other party. TiU then it is liable to revocation.. 
This is in accordance with the principles embodied 
in the provisions of s. 3 to 6 of the Act, which 
deal with proposals, acceptances and revocations.. 
An order of Government which stated that an 
unauthorised act of a subordinate officer should 
not be repudiated must be treated as an incom- 
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MADRAS IRRIGATION CESS ACT (VII OP 

1865) — concld. 

s. 1 — concld, 

plete ratification before communication to the 
landholders concerned, and the same, having been 
revoked by a later Government Order, is not 
binding upon the Government. It is not advi- 
sable to interpret the plain words of an Act in 
the light of expressions of the views of Govern- 
ment before its enactment. Administrator -Gene- 

ral of Bengal v. Premlal Mullich^ I. L. JR. 22 Calc. 
788, Kadfir BakJish v, Bhavani Prasad, I. L. JR. 
14 All. 148, Queen-Empress v. Bal Gangadhar 
Tilah, I. L. R. 22 Bom. 112 and Hilder v, Dexter, 
{1902] A. C. 474, referred to. Per Sadasr^a 
Ayyae, J. — A deliljerate and considered ratifica- 
tion by Government reduced into a formal Gov- 
ernment Order is conclusive just as a person’s 
declaration in a registered document would stand 
even if not directly communicated to third persons. 
Ratification by a long course of conduct is not 
less effective than a ratification by a formal dec- 
laration. Construction of orders of Government 
and acts of public officers and ratifications of such 
acts as well as the mode of their communications 
considered. Chidambara Roiv v. The Secretary 
of State for India, I. L. R. 26 Mad. 66, Lutchmee 
JDoss V. Secretary of State for India, I. L. R. 32 
Mad. 456, Kandtikuri Malialakshmamma Gam v. 
The Secretary of State for l7idia, I. L. R. 34 2Iad. 
205, Sri Raja Venkata Rangoyya v. The Secretary 
of State for India, {1913) Mad. 17'. 2s. 417, Kesari 
y enkatasubbiah v. The Secretary of State for India, 
14 Mad. L. T. 131, Secretary of State for India, 
V. Amhalavana Pandarasannadlii, I. L. R. 34 
Mad. 366, Maria Susai Mudaliar v. The Secretary 
of State for India, 14 Mad. L. J. 350, The Secretai'y 
of State for India v. Permna Pillai, I. L. R. 24 
Mad. 279 and Venkata Rang ay y a Appa Row v. 
Secretary of State for India, 24 Mad. L. J. 680, 
referred to. Rajagopalacharyultt v. Secee- 
TAEY OF State (1913). L L. R. 38 Mad. 997 

MADRAS LAND ENCROACHMENT ACT (III 
OF 1905). 

ss. 3, 5 and 14 — Penal assessment, 

levy of — Suit for declaration of title and recovery of 
penal assessment — Suit brought after six months 
from dote of notice and levy of penal assessment — 
Suit barred — Limitation. Where the plaintiff 

brought a suit against the Secretary of State for 
a declaration of his title to certain immovable 
property and for recovery of penal assessment 
levied from him by Governndent under Section 5 of 
the Madras Act III of 1905, more than six months 
after the issue of notice and levy of the assess- 
ment from him : JBeld, that the suit for declaration 
of title as well as for recovery of penal assess- 
ment was barred under s. 14 of the Madras Act 
III of 1905. BhASEAEAJDTJ V. STJBBAEAYTJnir 
(1913). I. L. R. 38 Mad. 674 

MADRAS LOCAL BOARDS ACT (V OF 1884)* 

ss. 63, 66 and 73 — 

See Mutt, head of. 

I. L. R, 38 Mad. 356 


MADRAS REGULATION (XXV OF 1802). 

See Madeas Assessment of Land Reve- 
nue Act (I OF 1876) s. 2. 

I. L. R. 38 Mad. 1128 
See Madeas Pee^ianent Settlement 
Regulation. 

S. 4 — Pre-settlement inams — Lands 

held on service tenure in addition to payment of 
quit-rent — Service to Zemindar — Service quasi-public 
before settlement — Its discontinuance thereafter — 
Resumption by Government, right of — Presumption 
— Onus of proof, as to exclusion prior to Settlement 
— Evidence Act {I of 1872), ss. 106 and 114, 
ill. {g). Where lands in a Zamindari were pre- 
settlement inams granted on condition of ren- 
dering personal service to the zemindar and 
paying a favourable quit-rent, and the Gov- 
ernment resumed such inams on the ground of 
discontinuance of such services : Held, that as the 
grant was for services purely personal to the ze- 
mindar, primd facie the inams formed part of 
the assets of the zemindari and the zemin- 
dar, and not the Government, was en- 
titled to resume. Held, also, that where such 
service is renderedlin addition to quit-rent, the prc* 
viso to s. 4, Regulation XXV of 1802, has no 
application. The onus of proving that such lands 
were excluded from the assets of the zemindari, 
and that the Government had the right to resume 
lay on them. Per Tyabji, J. — The Government 
having special means of knowledge as to exclu- 
sion or otherwise, of these lands, at the settle- 
ment, from the Zamindari, the burden was upon 
them according to s. 106 of the Evidence Act and 
the necessary presumption against the non-pro- 
duction of the records in their possession should 
be drawn against them. Sei Raja Paethasaeathy 
Apfa Rao Bahadue v. Seceetaey of State 
(1913). . . . I. L. R. 38 Mad. 620 

MADRAS RENT RECOVERY ACT (VTH OF 
1865). 

ss. 33, 35, 39 and 40 — 

See LuvnTATiON Act (IX of 1908). s. 

22. I. L. R. 38 Mad. 837 

MADRAS REVENUE RECOVERY ACT (II OP 
1864). 

s. 69— 

See Limitation. I. L. R. 38 Mad. 92 
MADRAS WATER-CESS AQT (VII OF 1865). 

See Geant, consteuction of — 

I. L. R. 38 Mad. 424 
MAGISTRATES, BENCH OF. 

- Magistrate convicting 

who has 7U)t heard all the evidence — Criminal Pro- 
cedure Code {Act V of 1898), s. 530. Where the 
trial of the accused was commenced before a 
Bench of four Magistrates who heard part of the 
evidence and continued before the same four 
Magistrates and another who had joined as the 
fifth, and aH the five Magistrates deliver judg- 
ment convicting the accused. Held, that the con* 
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MAGISTRATES, BENCH O-^—concU, 
viction was vitiated and that there must be a re- 
trial. Be SUBRAMANIA AyYAE. (1913) 

I. L. R. 38 Mad. 304 

MAGISTRATES, DUTY OF. 

See Commitment. 

I. L. R. 42 Calc. 608 

power o! — 

See Criminal Procedure Code, ss.145 
AND 522, I. L. R. 37 All 654 

power and duties of — 

See Criminal Procedure Code, s.206 

1. L. R. 37 AU. 355 

MAHANT OF TEMPLE. 

See Hjndu Law — Endowment. 

I. L. R. 37 AH. 298 


MAHOMEDAN LAW, 


Dower 




Col. 

. 303 

Girt 




. 304 

■ Joint Business 




. 304 

Marriage 




. 305 

Mutawalli 




. 307 

Pre-emption 




. 308 

Wahp 




. 308 


See Mahomed AN Law — Pre-emption. 

See Pre-emption. I. L. R. 37 All. 472 

MAHOMEDAN LAW— DOWER. 

Marriage — Dower, widows* 

claim for, charge on estate left by husband^Widow 
in possession of estate, if can obtain a decree for 
dower without placing Court in possession of assets 
— Proper procedure, administration suit. Under 
the Mahomedan Law, when a widow is in possession 
of the undistributed property of her deceased 
husband, and her dower or any part of it is due 
and unpaid, she is entitled, as against the other 
heirs of her husband, to retain such posses- 
sion until her dower debt is paid, provided that 
her possession was obtained lawfully and without 
force or fraud. The widow in such a case may 
be required to account for the profits received by 
her, but she would be entitled to have set off 
against the sum received by her the income she 
might have made from her dower money if it had 
been paid to her immediately on the death of her 
husband. The claim for dower is a debt due from 
the entire estate of the deceased and ranks equally 
and rateably with the claims of other creditors. 
Consequently th© share taken by the widow by 
right of inheritance is liable proportionately for 
the satisfaction of her dower debt in the same 
way as the shares taken by the other heirs and 
the liability of each heir is limited to the extent 
of the assets in his or her hands. Where the widow 
has obtained and retained possession of the entire 
estate she has no cause of action for a money-decree 


MAHOMEDAN LAW— DOWER--^cw^c^d. 

against the other heirs. In such a case, if the widow 
desires to have the question of her dower settled, 
the proper course for her to follow is to institute 
an administration suit, in which the property can 
be placed in the hands of the Court, the amount 
of her claim, if disputed, investigated, and appro- 
priate directions given for the satisfaction of her 
claim by sale of the assets or otherwise. In a 
case in which the widow is in possession of no 
portion of the estate, she may sue the persons in 
possession to enforce her claim, obtain a decree 
for the entire amount and realise the sum due out 
of the assets in their hands. In a case where the 
widow is in possession of a portion of the estate 
and the other heirs have possession of the remain- 
der, she can seek to recover her dower by way of 
an administration suit, or by a suit against the 
other heirs provided she offers to surrender pos- 
session of the property in her hands. If she adopts 
the latter alternative the litigation really assumes 
the character of an administration suit. Shara- 
EAT Bahadur v. Sultan Begum (1914). 

19 C. W. N. 502 

MAHOMEDAN LAW— GIFT. 

1. Gift made in lieu 

of dower — Nature of such gift. The provisions of 
the Mahomedan Law applicable to gifts, made 
by persons labouring under a fatal disease, do not 
apply to a so- called gift made in lieu of a dower- 
debt which is really of the nature of a sale. Qh^^• 
lam Mustafa v. Hurmat, I. L. B. 2 All. 864, follow- 
ed. Abbas AU v. Karim Bakhsh, IS C. W. N, 
160, and Bibi Janbi v. Hazrath Saib, 21 Mad. 
L. J. 958, referred to. Esahaq Chowdhry v. 
Abedunnessa Bibi (1914). I. L. R. 42 Calc. 361 

3. — Registration of gift 

by Mahomedan if dispenses with delivery of posses^ 
Sion. Under s. 129 of the Transfer of Property 
Act, the registration of a deed of gift in accord- 
ance with s. 123 cannot make up for the want of 
delivery of possession required by the rules of 
Mahomedan Law. Rohim Buksh Mandal v. 
Shajad Ahmad Chaudhury (1914). 

19 C. W. N. 1311 

MAHOMEDAN LAW— JOINT BUSINESS. 

Joint business by two 

brothers — Death of one of them — Subsequent business 
ses by survivor a^ sons of the deceased — Properties 
purchased out of profits of joint business — Moneys 
collected by survivor — Suit by heirs of the deceased 
for their share — Nature of suit — Limitation Act {IK 
of 1908), Arts. 106, 123 and 127^Joint family pro- 
perty, if exists . in Mahomedan law—^Bxclusion, 
proof of, if necessary. Two Mahomedan brothers 
carried on a jomt business, and one of them died 
nineteen years before suit leaving three sons and 
three daughters. Some properties were purchased 
out of the profits of the joint business in the name 
of the surviving brothers ; the latter subsequently 
carried on several other businesses along with 
two of the sons of the deceased brother and with 
a stranger who died more than three years before 
suit. The heirs of the deceased brother brought 
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MAHOMEDAN LAW— JOINT BUSINESS — COTiCld. 
the present suit against the surviving brother and 
others to recover their share of the properties ac-' 
quired out of the profits derived from the several 
businesses and their share of the moneys collected 
in the same. Held, that the suit was one for an 
account and a share of the profits of a dissolved 
partner sMp and was barred under Art. 106 of 
the Limitation Act (IX of 1908). Under the 
Mahomedan Law there is no such thing as joint 
family property. If the members of a Mahom- 
medan family succeed to property on the death of 
a relation, each of them takes a share of each 
item of the property ; and a suit by such a member 
for a share is governed by Art. 123 and not Art. 
127 of the Limitation Act. Abdul Kader v. Aisha- 
mma, I. L, R, 16 Mad, 61, distinguished. Mohi- 
DEEN Bee V. Syed Meee Saheb (1915). 

I. L. E. 38 Mad. 1099 
MAHOMEDAN LAW— MARRIAGE. 

1. Marriage — Minor 

— Guardian for marriage, functions and position of 
— Marriage of minor ward, necessity of consent of 
Court for — Functions of Court in stick coses — Proce- 
dure to be followed by the guardian for marriage of 
Mahomedan infant — Guardians and Wards Act 
{VIII of 1890) ss, 4(2), 24, 25, 26, 41, sub-s, (1) cL 
(d),42 suh-s. (1)47 cl, (a) — Practice — Order of District 
Judge not appealable. In the case of Mahomedans 
the words “ disposal in marriage ” cannot be treated 
as included in the general words “ such other 
matters as the law to which the word is subject 
requires ” occurring in s. 24 of the Guardians and 
Wards Act. In the absence of express statutory 
provision to this effect, it cannot reasonably be 
held that the Mahomedan Law on the subject of 
guardianship in marriage has been abrogated by 
implication by s. 24 of the Guardians and Wards 
Act. Where the District Judge of Birbhum, in 
the matter of the disposal in marriage of a Maho- 
medan female minor in respect of whose person 
and property guardians had been appointed by 
him, proceeded to select a suitable husband for 
the minor from the preliminary list of possible 
■candidates prepared by his Hindu Nazir (the 
guardian of the property), in opposition to the 
selection of the guardian of the person (her mother), 
and of the guardian for marriage (her father’s 
step-brother), both of whom had initiated these 
proceedings : Held, that the proceedings before 
■the District Judge had been throughout irregular. 
It was not the function of the District Judge to 
act as match-maker. But a ward of Court could 
not marry without the consent of the Court. Eyre 
V. Shaftesbury, 2 P. Wms. 10 B, Jeffry s v. Vanfes- 
warstwarth. Barn Ch. 141, Tombes v. Elers, 1 
Dich 88, Subhadra Koer v. Dhajadhari Goswami, 
15 C. L, J, 147, followed. Bai Divali v. Moti 
Karson, I, L. R. 22 Bom, 509, disapproved, 
Held, further (after laying down the proper pro- 
cedure to be followed in cases of this description), 
that the choice had to be made in the first instance 
by the guardian for marriage, and if on the mate- 
rials before the District Judge he was satisfied 
that the marriage was not unsuitable, he was to 


MAHOMEDAN LAW— MARRIAGE— 

sanction it. Held, also, that the order of the Dis- 
trict Judge was not open to appeal, as s. 47 cl. 
(a) of the Guardians and Wards Act read with s. 
43, sub-s. (1) and ss. 24, 25 and 26 did not cover 
the case. Mak'ijan Bibi v. Disteict Jebge, Bib- 
BHUM (1914), . . L L. R. 42 Calc. 351 

2. — Marriage — Maho- 

medans — Shiahs — Muta and nikah marriage, diffe- 
rent consequences — Proof of marriage — Co-habita- 
tion — Declaration by the man — Appreciation of 
evidence in Trial and Appellate Courts, when neither 
has seen witnesses — Circumstances of suspicion cal- 
ling for scrutiny — Examination of evidence by Judi- 
cial Committee — Deference to experience of High 
Court Judges — Suit by one of several co-heirs — 
The right of others ibne-harr^ — Decree for share 
ady for plaintiff and for the balance for defendants. 
A muta marriage is, according to the law which 
prevails among Shiahs, a temporary marriage, its 
duration being fixed by agreement between the 
parties. It does not confer on the wife any right 
or claim to her husband’s property, but children 
conceived, while it exists, are legitimate and capa- 
ble of inheriting from their father. A nikah mar- 
riage is a religious ceremony and confers on the 
woman the full status of wife, and children born 
after it are legitimate. The term of a muta mar- 
riage may from time to time be extended by agree- 
ment. TOiere it was alleged by the plaintiff, 
who claimed to be the only legitimate child 
and sole heiress of M, a Shiah Mahomedan, 
that her (the plaintiff’s) father, M, and mother, A, 
had lived together as man and wife for many 
years, but that they were married in nikah from 
only 14 years before her birth, and it was urged 
in defence that she was illegitimate and that if 
she was legitimate, so were two other daughters 
of M and A, horn before the plaintiff, and that in 
the latter case plaintiff could recover one-third 
only of the inheritance, the claim of her sisters 
being time-barred, and in evidence the plaintiff 
tendered a deed of dower executed by the father 
at the time he was alleged to have contracted the 
nikah marriage in which however M had expressly 
declared that he had contracted muta with A in 
the beginning but now for reasons stated in the 
deed had married her in nikah form, and examin- 
ed witnesses who deposed to the marriage cere- 
mony taking place on the same date; and the 
Subordinate Judge (who, however, had not seen the 
witnesses examined) disbelieved the witnesses and 
held the deed to he a forgery, but on appeal the 
High Court having before it additional evidence 
of considerable importance held that the deed was 
genuine and that the nikah marriage had been 
performed as deposed to by the witnesses : Held. 
by the Judicial Committee ; after a careful con- 
sideration of the evidence, that they ought not 
to reverse the High Court’s fibndings, though they 
thought there were good reasons why both the 
deed itself and the evidence of the witnesses in 
question ought to he looked upon with suspicion 
and scrutinised with great care. The Judges of 
the High Court who came to these findings had 
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MAHOMEDAN LAW— MARRIAGE~~co7icZg?. 

necessarily a large experience in matters of this 
nature, and the Subordinate Judge had no more 
opportunity than they of seeing and observing 
the demeanour of the witnesses, and they, on the 
other hand, had evidence before them which was 
not before the Subordinate Judge. Held, also, on 
the evidence, that if the deed were treated as valid 
and the plaintiff’s witnesses as reliable, there was 
considerable evidence that co-habitation of M and 
A commenced in a muta marriage, and that in the 
absence of evidence to the contrary such marriage 
must be taken to have subsisted throughout the 
period which covered the conception and birth 
of piaintiS* s sisters. That their claim as such being 
statute-barred, the expiration of the period of 
limitation would accrue for the benefit of the 
defendant and not for the benefi.t of the plaint- 
iff. Shohaeat Singh v. Jafei Bibi (1914). 

19 C. W. N. 225 

3. Marriage — Fos^ 

ter age — Marriage of a woman’s natural son with 
her foster -daughter, if valid. The prohibition of 
Mahomedan Law to the marriage of a woman’s 
natural son with her foster-daughter is absolute 
and not conditional upon the birth of the one and 
the suckling of the other occurring within any 
•limited period. The principle of factum valet does 
not render good in law a marriage which ought 
not in law to have been celebrated. Badha Mohun 
V. Hardai Bihi, I. L. B. 22 Mad. 398, followed. 
Janab Ali Mia v, Nazamaddin (1915). 

19 C. W. N. 897 

MAHOMEDAN LAW— MUTAWALLL 

Mutawalliship of pro- 
perty annexed to a mosque — Bight to succeed hy 
principle of heredity — Proof and validity of such 
right. Held, on the facts of the case, that the 
plaintiff who claimed to be the mutawalli of the 
plaint mosq^ue by right of heredity had not es- 
tablished by clear proof that that was the method 
of succession to the office and that he was there- 
fore the lawful mutawalli. Held, also, as a valid 
appointment of a mutawalli could be made only 
in one of three modes, viz, : (a) by the original 
author, of the waqf or by some person expressly 
authorized by him, or (6) by the executor of the 
author or (c) lastly, by the Court, any person claim- 
ing to be a mutawalli by heredity must show by 
strict proof of precedents that that mode of appoint- 
ment was one which must be necessarily deemed 
to have .been sanctioned by the author of the trust. 

It is frequently provided that each mutawalli 
should have the power to appoint his successor; 
where there has been a long established practice 
for the mutawalli to nominate his successor, it is 
assumed (unless the contrary is proved) that power 
to do so was given by the founder of the waqf. 
But where from past practice, it is sought to be 
established that the mutawalliship is to devolve 
hereditarily, there must be something from which 
a rule of hereditary succession sufficiently precise 
or definite may be deduced ; and the mere fact 
that for some time prior to 1874 three persons from 
the family of the plaintiff were successively muta- t 


MAHOMEDAN LAW— MUTAWALLI —concld. 
wallis does not show that mutawalliship devolved 
by heredity in the absence of proof that they were 
not appointed or nominated by somebody. Sayad 
Abdula Edrus y. Sayad Zain Sayad Hasan Edrusy 
I. L. B. 13 Bom. 556, 562, referred to. Per Sada- 
SIVA Ayyae, J. Heredity as a principle of succes- 
sion to any office is highly objectionable. Phat- 
MABi V . Haji Mltjsa Sahib (1913). 

I. L. R. 38 Mad. 491 

MAHOMEDAN LAW— PRE-EMPTION. 

Pre-emption — Sale — De- 
mands — Assignment in lieu of dower debt. If 
at the time of talab-i-mawasibat the pre-emptor 
has an opportunity of invoking witnesses, in the 
presence of the seller or the purchaser or on the 
premises, to attest the immediate demand, it 
would suffice for both the demands, and there 
would be no necessity for the second demand. 
Nundo Pershad ThaJcur v. Gopal Thahur, I, L. i?.. 
10 Calc. 1008, referred to. Held, further, that 
wffien property is sold by a husband to his wife 
in lieu of dower a suit for pre-emption can be 
maintained by a person entitled to a preferential 
right to purchase that property. Fida Ali v. Muza- 
Jfar Ali, I. L. B. 5 All. 65, followed. Nathtj v.. 
Shadi (1915). . . . I. L. R. 37 AIL 522 

MAHOMEDAN LAW— WAKE. 

See Mxjssalman Wakf Validating Acr 
(VI OF 1913), s. 3. 

I. L. E. 39 Bom. 663 

1, Constitution of 

wahf by deed of trust — Objects charitaUe and reli- 
gious — Validity of wahf. Where with the object 
of dedicating a house to the service of the Imams, 
Hassan and Hussain, and for other religious pur- 
poses, the settler had conveyed the house to his^ 
grand-daughter and his grand-son on trust for 
the proper observance of the objects mentioned 
in the deed : — Held, that there was a valid wakf. 
Delross Banoo Begum v. Ashgur Ally Khan, 15 
B. L. B. 167, discussed. Phul Ghand v. Abhar 
Yar Khan, I. H B. 19 All. 211, Biba Jan v. Kalb 
Husain, I. L. B. 31 All. 136, Mazhar Husain 
Khan v. Abdul Hadi Khan, I. L. B. 33 All. 400, 
referred to. Ram Chaean Law v. Fatima Begam 
(1915). I. L. R. 42 Calc. 938 

2, Dedication for ex- 

penses of mosque and maintenance of family mem- 
bers, how far valid Where a person belonging 
to the Hanafi School of Mahomedan Law made a 
wakf whereby he provided for the payment of ex- 
penses of and in connection with, a mosquo and 
for regular monthly maintenance of the members 
of his family : Held that the dedication in con- 
nection with the mosque was valid, but not so the- 
provision for the payment of maintenance to mem- 
bers of the family. Rahevixjnnissa Bibi v. Shaikh 
Manik Jan (1914). . . 19 C. W. N. 76 

3 , Wahf — Bes judi- 

cata — Decision in previous suit between same in- 
dividuals, but brought by plaintiff in another capa- 
city — Decision of High Court on legal grounds de- 
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MAHOMEDAN LKW— WAKE— concld, 
daring a waJcf invalid, condusive in later suit even 
when not strictly res judicate. Where in a suit 
by a creditor or representative of the wife of the 
original owner of property which the latter had 
made wakf before his death, it was declared by 
the High Court on appeal on legal grounds that 
the wakf was invalid : Edd, that this adjudication 
by the High Court of the invalidity of the wakf 
was binding between the parties to a subsequent 
suit brought against the same defendant by the 
same plaintiff, but suing now as the heir of the 
owner’s daughter. Mahomed Btjkth Majtjmdas 
V. Dew AH Ajmon Raja (1915). 19 C. W. N. 967 

MAIDEN’S PROPERTY. 

See Hindu Latv — Succession. 

I. L. R. 38 Mad. 45 

MAINTENANCE. 

See Divoece Act (IV oe 1869), s. 37. 

I. L. R. 39 Bom. 182 

See Hindu Law — ^Adoption. 

I. L. E. 39 Bom. 628 

See IVIalabae Law. 

I. L. R. 38 Mad. 79 

of mother, right to — 

See Hindu Law — Paetition. 

I. L. R. 38 Mad. 656 

right to — 

See Malabae Law. 

I. L. R. 38 Mad. 79 

right to get, from husband's estate — 

See Hindu Law — ^BIaintenance. 

I. L. R. 38 Mad. 153 

MA;rORITY. 

See Moetgage by Minoe. 

I. L. R. 38 Mad. 1071 

age of, for making a will — 

See Hindu Law — ^Minoe. 

I. L. R. 38 Mad. 168 

MAJORITY ACT (IX OP 1875). 

s. 3— 

See Hindu Law — ^Minoe. 

I. L. R. 38 Mad. 166 

MALABAR COMPENSATION FOR TENANTS’ 
IMPROVEMENTS ACT (MAD. I OF 1900). 

• SS. 5 and ld—Compe7isation, rate of, 

for tenants^ improveonent — Compensation, amount 
of, methods of fixing — Contract made before 1st Janu- 
ary 1886 — No express reference to tenants^ right to 
make improvements — Contract less favourable to 
tenant than ss. 5 and 6 of the Act — Contract mt 
binding — ss, 5 and 6 applicable. Where a contract, 
entered into between a landlord and a tenant in 
Malabar, before the 1st January 1886, regulated 
the rates of compensation claimable by the tenant 
for improvements, or provided for the methods 
of fixing the amount of compensation due to him 


MALABAR COMPENSATION FOR TENAMS’ 
IMPROVEMENTS ACT (MAD. I OP 1900)— 

C07iCU. 

S.^ 6 — concld.^ 

hut did notjexpressly refer to the tenant’s right- 
to make improvements : Edd (by the Full Bench) 
that the contract is not binding on the tenant if 
it is less favourable to him than ss. 5 and 6 of the 
Malabar Compensation for Tenants’ Improve- 
ments Act (I of 1900), and that the tenant is entitled 
to claim compensation according to the provisions 
of the Act. Eeld, also, that there is no inconsis- 
tency between the judgment in Randupurayil 
Kunhisore v. Neroih Kwihi Kannayi, I. L. R. 32' 
Mad, 1, and the judgments in Kozhikot Sreemana 
Vikramaoi v. Modathil Anania Patter, 1. L. R. 34 
Mad, 61, and Paru Am^na v. Moothoram, 22 3£ad, 
L. J, 221, and that the two last-mentioned eases 
were rightlv decided. Kochu Rabia v, Abdurah- 
man (1913). . . . I. L. R. 38 Mad. 589 

MALABAR LAW. 

1. Marurnakkatiayam 

— Females^ self-acqiiisiimi, descent of, to her own heirs 
and 7ioi to iarivad — Tavazhi, meaning of. The self- 
acquisitions of a female member of a Marumak- 
kattayam tarwad do not lapse on her death to her 
tarwad, but descend to her tavazhi, which will 
be her issue if she has any, and in the absence of 
the issue will be her mother and her descendants. 
Tavazhis defined. Govindan Nair v. Sankaran 
Nair, /. L, R, 32 Mad. 351, distinguished. Um^ 
manga v. Appadorai Patter, 1. L. R. 34 Mad. 387,. 
overruled. Keishnan v. Daaiodaean. (1912). 

I. L. R. 38 Mad.48 

2, Right to mainten- 

ance — 3£embers of a tavazhi — 3£aintenance out of 
tavazhi property — Suit against managing member of 
tavazhi — Tarwad property, insufficient for mainteii- 
ance — Gift by husband to wife — Mention of children 
— Interest taken by wife, whether absolute — Right of 
tavazhi — Construction of deed of gift. A member 
of a tavazhi has a right to sue the managing member 
of the tavazhi for his maintenance if maintenance 
is refused by such managing member, where the 
kamavan of the tarwad is unable to maintain the 
member out of tarwad property. It is immaterial 
whether the member of the tavazhi seeking main- 
tenance, has private means sufficient to provide ' 
for him an adequate maintenance without necessity 
of recourse to the tavazhi property. Putravakasam 
property is held by the members of the tavazhi- 
to which it belongs with the ordinary incidents of 
tarwad property. Per Abdue Rahim, J. — Even 
apart from the fact whether there is sufficient pro- 
perty of the tarwad to which a member of a tavazhi . 
can look for maintenance, he has a right to demand 
an allowance in the nature of maintenance from 
the tavazhi property itself. Maintenance is not 
a mere subsistence allowance. It should be based 
on the value of the tarwad property, the position, 
of the members and not confined to what is just 
sufficient to satisfy the needs of the members. A 
member of a tavazhi is entitled to an allowance 
for maintenance both from the tavazhi and. 
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tarwad properties. "Wiiere a deed of gift in 
favour of a woman is clearly expressed to be 
to her and her children, there is no warrant 
for construing it as conferring on the donee an 
.absolute title to the property given where the 
donee is the wife of the donor and a member of a 
Marumakkattayam tarwad. It makes no difference 
that the karnavan of the tarwad joined in the gift. 
In estimating the amount of the income of the 
tavazhi property out of which maintenance is 
payable, the interest payable upon debts binding 
on the tavazhi should be deducted but not interest 
on debts contracted after the period for which 
.maintenance is claimed. Naktj Amma v. Raghava 
.Menon (1912) . . I. L. R. 38 Mad. 79 

3. ! Ncmhudri lllom — 

JVo lidbility of sons to pay their father^ s debts. A 
Nambudri Illom differs in many respects from an 
•ordinary joint Hindu family on account of the 
impartibility of its property and its close resem- 
blance to a Nair tarwad. The rule of Hindu Law 
which imposes the duty on a son to pay his father’s 
personal debts, neither illegal nor immoral, is not 
applicable to Nambudris ; and the mere fact that 
th^re are no other members in the ‘ Illom’ besides 
■the sons and grandsons of the Nambudri 
► debtor, cannot affect the principle. Nilahandan 
T. MadMvany I. L. B. 10 Mad. 9, and Govinda v. 
Krishnan, I. L. B. 15 Mad. 333, followed. Kunhi- 
chekan v. Lydia Arucanden, [1912) Mad. W. N. 
386, considered. MuUayan v. Zemindar of Siva- 
giri, 1. L. B. 6 Mad. 1, distinguished. Kunhit 
Ktjtti Ammah V. Mallapratxj (1915). 

I. L. R. 38 Mad. 627 

MALABAR TENANTS’ IMPROVEMENTS ACT 
MAD. I OF 1900. 

See Malabab Compebsatiob eok Teb- 
ABTS’ Impeovements Act. 

ss. 3 and 5 — Tenant introduced by mart- 

<gagor after mortgage — Purchaser in execution of decree 
on mortgage — Bight to improvements against — Bight of 
tenant to improvements not confined against lessor. 
The word “ tenant ” in s. 3 of the Malabar Tenants’ 
Improvements Act (Madras Act I of 1900) includes 
■also a lessee from a mortgagor after the creation of 
a mortgage in favour of a stranger. Hence, such 
a tenant is entitled under s. 5 of the Act to the 
value of improvements effected by him even as 
against a purchaser in execution of the decree under 
a mortgage. S. 5 of the Act does not confine the 
tenant’s rights to improvements only as against 
ids lessor. Kaeaean v. Chietjtha (1914). 

I. L. R. 38 Mad. 954 

MALICE. 

See Maeeiage, coeteact of. 

1. L. R. 39 Bom. 682 

MALICIOUS PROSECUTION. 

— — Suit for damages — 

Prosecution^ what it means and when ccmm&n- 
.'Ces — Accused attending at judicial enquiry upon 
notice, if may sue on failure of prosecution. The 
.action for damages for malicious prosecution is 


MALICIOUS PROSECUTION~co?2c?c^. 

not a creature of any statute. To determine 
whether such an action lies, the term “ prosecution’ ’ 
should not be interpreted in the restricted sense 
in which it is used in the Code of Criminal Proce- 
dure. A proceeding maliciously taken against a 
person to compel him to furnish surety to keep the 
peace may be made the foundation of a suit 
for damages for malicious prosecution. A pro- 
secution exists when a criminal charge is made 
before a judicial officer or tribunal, and any person 
who makes or is actively instrumental in the 
making or prosecuting of such a charge is deemed 
to prosecute it. If a person, maliciously and 
without reasonable and probable cause, sets the 
machinery of the criminal law in motion, he is 
responsible for the consequence and cannot escape 
liability on the ground that the action taken by 
the Court was such as he did not intend or was 
erroneous in law. The prosecution commences as 
soon as the complaint is made to the Magistrate 
irrespective of the result of the prosecution or of 
the stage at which it may fall through. When 
no action at all has been taken against the plaint- 
iff upon such a complaint, the action would fail, 
not because there was no prosecution commenced, 
but because there was no damage done to the 
plaintiff. Where on a complaint being filed by 
the defendant against the plaintiff, the Magistrate 
ordered an enquiry by a Subordinate Magistrate, 
and the latter gave the plaintiff notice so that he 
might appear at the enquiry and be heard, and the 
plaintiff did so ; and the complaint was in the end 
dismissed : Held, that upon these facts, the plaint- 
iff had a cause of action for damages for mali- 
cious prosecution and would be entitled to get 
damages for loss which he may prove to have 
suffered in consequence. That it was not open 
to. the defendant in such a suit to urge that the 
plaintiff need not have appeared. Kandasami v. 
Svhramania, 13 Mad. L. J. 370, and Meeran v. 
Batnavelu, I. L. B. 37 Mad. 181, dissented from. 
Crowdy v. G‘BeiUy, 17 G. W. N. 554: s. c. 17 
C. L. J. 105, followed. Clarke v, Postan, 6 C. dbP. 
423, Yates v. Queen, 14 Q. B. D. 648, De Bozario 
V. Golapchand, 1. L. B. 37 Calc. 358, and Golap 
Jan V. Bholanath, 15 G. W. N. 917 : s. c. I. L. B. 
38 Calc. 880, considered. Ahmed Bhai v. Framjee, 
I. L. B. 28 Bom. 226, approved. Bishuk Pee- 
SHAD NaEAIE SiEGH V. PHULMAE SlEGH (1914). 

19 C. W. N. 935 


MALIKANA. 

Interest in immoveable 

pvoperty — Money charged on immoveable property — 
Limitation Act (X/F of 1859), s. 12 (IX of 1871), 
Art. 132, Sch. 11 — Bight not exercised for more than 
12 years before Act IX of 1871 came into operation 
— Bight if barred. Under Act XIV of 1859, 
malikana was an interest in immoveable property 
and governed by Act XIV of 1859, s. 12, and would 
be barred if there had been no enjoyment of the 
malikana for a period of 12 years. Bhoalee Singh 

V. Neemoo Behoo, 12 W. B. 498, Gobind Chunder 
Boy Choudhary v. Bam Chunder Choudhary, 19 

W. B. 94, and Eeerranund Shoo v. Ozeerun, 9 W. B. 
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102, followed. Where therefore the right to malih- 
ana was established by decree of Court in 1855 
but the right was not enjoyed for more than 12 
years before Act IX of 1871 came into force, the 
right was extinguished under Act XIV of 1859 and 
could not be reviTed by any subsequent statute 
of limitation. Chhagan Lai y. Bapuihai, I. L. B. 

5 Bom. 68f distinguished. Maheshsi Peoshad 
Singh v. Baij Xath Hazaei (1913). 

19 C. W. N. 410 

MALIKANA DUES. 

See Civil Peocedhee Code (1908), s. 94. 
0. XXXVIII, E. 5 ; 0. XXXIX, e. L 
I. L. R. 37 All. 428 

MAMLATDAR. 

See Criminal Peoceduee Code (Act V 
OF 1898), s. 195 (1) (c). 

I. L. R. 39 Bom. 310 

MAMLATDARS’ COURTS ACT, (BCM. ACT 11 j 
OF 1906). 

g, 23 — Possessory Suit — District Bejniiy 

CoUecto7'^s authority to revise — Bombay General 
Clauses Act {Bom. Act I of 1904)^ s. 3 — The 
teim “ Collector does not include District Deputy j 
Collector — Land Bevemie Code {Bom. Act F of I 
1879), s. 10. The term “ Collector ” in s. 23 of | 
the Mamlatdars’ Courts Act (Bom. Act II of 1906) j 
does not include “District Deputy Collector” | 
in view of the express definition of the term in 
s. 3 of the Bombay General Clauses Act (Bom. : 
Act I of 1904). A District Deputy Collector has, j 
therefore, no authority to pass any order under the ■ 
Mamlatdars ’ Courts’ Act (Bom. Act II of 1906). 
Keshav y. Jairam, I. L. B. 36 Bom. 123, dissented 
from. SoNTT Janaedan v. Aejun walad Baekh 
(1915). . . . 1. L. R. 39 Bom. 552 

MANAGER. 

See Hindu Law — Joint Pajiily. 

I. L. R. 39 Bom. 715 

MANDAMUS OR INJUNCTION. 

See Madeas City Municipal Act (III 
OF 1904). ■ I. L. R. 38 Mad. 41 

MAPPILLAS OF NORTH MALABAR. 

Law applicable — Ques^ 

tion of fact — Custom, requisites of a valid — 
Judicial notice — Beasonahleness or legality — Ques- 
tion of lawh—Dusiom derogating from the Maho- 
medan law — Madras Civil Courts Act {III of 1873), 
s, 16. The law applicable to the parties to a suit 
is the law which the parties as a matter of fact 
by their customs and .usages have adopted, 
not the law which the Courts by a consideration 
of the historical circumstances relating to the 
parties or of their religious books or otherwise 
consider to be the law that they ought to have 
adopted. If that law being sujBficiently certain and 
not opposed to public poficy is of such a nature 
that the Courts can give effect to it, then the prin- 
ciples underlying s. 16 of the Madras Civil Courts 
Act require that they should give effect to it. 


MAPPILLAS op NORTH MALABABr-concld. 
Jammy a v. Diwan, I. L. B. 23 All. 10, MuhammaJ 
Ismail Khan v. Lala Sheomuhh Bai, 17 C. W. N. 
97, and Hirbae v. Sonabae, Per 0. G., 110, referred 
to. The question whether the particular par- 
ties are governed by the Marumakkattayam or* 
the Mahomedan law, is one of tact. George v. 
Davies, [IPii] 2 K. B. 445, Assan v. Paihumma,. 
I. L. B. 22 Mad. 494, and Kunhimbi Umma v. 
Kandy Moithin, I. L. B. 27 Mad. 77, referred to.. 
A custom to hold good in law must be not unreason- 
able and must apply to matters which the written 
law has left undetermined, and the majority at 
least of any given class of persons must look upon 
it as binding and it must be established by a series 
of weU-known, concordant, and, on the whole, 
continuous instances. The question whether an 
alleged rule of conduct can be enforced at all or 
whether it is uncertain or opposed to public policy 
or unreasonable is one of law and may be considered 
irrespective of the question whether the oustom. 
actuaily exists. Moult v. HalUday, [1898] 1 Q. B. 
125, followed. S. 16 of the Madras Civil Courts 
Act, discussed. Kunhambi v. Kalanthae (1914). 

I. L. R. 38 Mad. 1052 

MARITIME NECESSARIES. 

See Aeeest of Ship. 

I. L. R. 42 Calc. 85 

MARRIAGE. 

See Dn^OECE Act (V of 1869), s. 57. 

I. L. R. 38 Mad. 452 

See Hindu Law — ^Maeeiage. 

I. L. R. 39 Bom. 538 

See IMahombdan Law — ^Mabeiage. 

I. L. R. 42 Calc. 351 

dissolution oi — 

See Bombay ChrviL Couets Act (XIV of 
1869), s. 1. I. L. R. 39 Bom. 136 

Contract of Marriage — -- 

Procuring breach of contract — Conspiracy — Cause 
of action — Malice, an essential ingredient — Tort. 
The first plaintiff betrothed his son, the second 
plaintiff, to one J. Subsequently J.’s father 
married her to the first defendant. Thereupon 
the plaintiffs brought this action against the first 
defendant and his sisters, the second and third 
defendants, to recover damages, alleging that they 
(the defendants) had plotted and conspired together 
wrongfully to procure the breach of the first 
contract of marriage. The conspiracy alleged was 
not proved at the trial nor was it proved that 
the first defendant knew at the time of his 
marriage with J. of her previous betrothal to the 
second plaintiff. Held, {{) that the suit was- 
not maintainable; (ii) that no legal right 
inheriQg in ^ the plaintiff had been violated,, 
since, according to Hindu law, by which the parties 
were governed, a father was entitled to break 
off his daughter’s engagement, should a more 
suitable bridegroom be available. In an aotxorfc 
of conspiracy to procure a breach of contract 
malice is an essential ingredient of the cause of 
action. Buie in Lumley v. Gye, 22 L. J. Q. B. 463, 
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■considered and its universal applicability doubted. 
KmMJi Vassonji v . Narsi Dhanji (1914) 

I. L. R. 39 Bom. 682 

MARUMAKKATTAYAM. 

See Malabab Law I. L. R. 38 Mad. 48 

MATADARS ACT (BOM. VI OP 1887). 

ss. 9 and 10 — ‘^Heir next in sue- 

'Cession ” — Succession to Matadari 'property — Suc- 
cession not confined to the limits of Matadar family 
— Heir to he ascertained hy reference to the personal 
law governing the parties. One B, the represent- 
ative Matadar who inherited his Mata from his 
mother’s side, having died, disputes arose as to 
the succession to the Matadari property between 
B, who was the daughter of a maternal cousin of 
B, and D who was the grand-nephew of R. Held, 
that D was the preferential heir to B, as in order 
to ascertain the heir of a deceased Matadar, the 
Court was not confined to the limits of the Matadar 
family and should have in the first instance re- 
ierence to the personal law which governed the 
parties. Daya Khijsal v. Bai Bhikhi (1915) 

I. L. R. 39 Bom. 478 

MAYUKHA. 

Ch. vm, pi. 18 — 

See Hindu Law— Succession. 

I. L. R. 39 Bom. 87 

MEASURE OF RIGHT. 

See Easement . I. L. R. 42 Calc. 46 

MELVARAM. 

grant of — 

See Madras Estates Land Act (I of 
1908) s. 8. . I. L. R. 38 Mad. 891 

MELVARAMDAR. 


1 MERCHANT SEAMEN ACT (I OF 1859) — concld, 

■ ■ s. 58, cl. 4 — concld. 

Master or the superior Officers, and to transfer 
to any other vessel of the Company, when required 
during the period of service. These articles were 
initialled by an Officer of the Board of Trade. 
When the SS. Arcadia arrived in the Bombay 
Harbour it was sold by the Company to an Indian 
Merchant. The accused was then ordered by the 
Marine Superintendent of the Company in the 
presence of the Chief Officer of the SS. Arcadia 
to transfer himself to the SS. Salsette, another 
boat belonging to the Company. For a wilful dis- 
obedience of this order, the accused was convicted 
under s. 83, clause 4 of the Merchant Seamen Act 
(I of 1859). The accused applied to the High 
Court against the conviction, contending, first 
that the article respecting transfer was ultra vires, 
and secondly, that the order as to transfer given 
by the Marine Superintendent of the Company 
was not a lawful command: — Held, that having 
regard to s. 114, clause 3 of the Merchant Shipping 
Act (57 and 58 Vie. C. 60) and to the fact that the 
articles of agreement had been initialled by an 
Officer of the Board of Trade, the article as to 
transfer was not ultra vires. Held, further, the 
order to transfer having been given by the Marine 
Superintendent of the Company in the presence of 
the Chief Officer of the SS. Arcadia was a lawful 
command of the latter, failure to obey which was 
punishable under s. 83, clause 4 of the Merchant 
Seamen Act (I of 1859). Emperor v . A. Goodhew 
(1915) . . . I. L. R. 39 Bom. 558 

MERCHANT SHIPPING ACT (57 & 58 

VICT. C. 60). 

ss. 114, cl. (3), and^225, cl. (B) and 

(O- 

See Merchant Seamen Act (I of 1859) 
s. 83, CL. (4) I. L. R. 39 Bom. 558 


receiver of — 

See Limitation Act (IX of 1908), s. 22. 

I. L. R. 38 Mad. 837 

right of, to trees — 

See Inam Register. 

I. L. R. 38 Mad. 155 

MEMORANDUM OF AGREEMENT. 

See Stamp Act (11 of 1899), s. 57. 

I. L. R. 38 Mad. 349 

MERCHANT SEAMEN ACT (I OF 1859). 

s. 58, cl. 4 — Merchant Shipping Act 

(57 and 58 Vic. C. 60), s. 114, clause 3, and 225, 
clauses (h) and (c) — Wilful disobedience of lawful 
commands — Order given to transfer from one ship 
to another — Seaman disobeying the order — Clause 
about transfer in articles of agreement not ultra vires . 
The accused signed articles of agreement in London 
with the Master of the SS. Arcadia (a steamer 
belonging to the Peninsular and Oriental Steam 
navigation Company), under which he agreed 
Inter alia to obey the lawful commands of the 


MESNE PROFITS. 

See CrvTL Procedure Code (Act V of 
1908), O. II, RR. 2 AND 4. 

I. L. R. 38 Mad. 829 
See Derkhan Agriculturists’ Relief 
Act (XVII of 1879), s. 13. 

I. L. R. 39 Bom. 587 

right to past, transfer of — 

See Transfer of Property Act (IV of 
1882), s. 6, cl. (e). 

I. L. R. 38 Mad. 308 


MINE. 

See Mindral Rights. 

■ Coal mine, worhing 

of, by lessee — Suit for perpetual injunction to res^ 
train lessee from connecting leased mine with other 
mines, from instrohe worhing and from cutting or 
changing the thickness of supporting pillars — Suit, 
if to fail if premature in respect of one of several 
reliefs — Injunction, circumstances justifying the 
grant of— Breach of contract between lessor and lessse 
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— Lessee if bound to leave harrier of coal to prevent 
communication with adjoining mine — Instroke, right 
of — Lessee, if can be deprived of right of instroke 
working without express provision in lease — Pre- 
sumption of right in favour of lessee — Subsidence, 
owner^a right of support against — Circumstances 
under which Court should protect such right by in- 
junction. After the death of the lessee of a coal- 
mine his sons transferred their interest in the mine 
to a person who had mines in the immediate vici- 
nity. The plaintiS lessor sued for a perpetual 
injunction to restrain the purchaser, (i) from con- 
necting the disputed mine with the adjacent mines, 
(ii) from raising the coal from the disputed mine 
through the pits of his mines, (iii) from ever cutting 
off or changing or diminishing the thickness of the 
pillars of coal in the disputed mine. The Subor- 
dinate Judge granted an injunction on the first 
two grounds and refused an injunction on the third 
■ ground. It appeared that under the lease the lessee 
was entitled to remove all the coal of the demised 
mine, but he undertook to manage the work accord- 
ing to the prevailing practice with special care 
.and expertness. It was not suggested that the 
defendant had acted in breach of this covenant. 
The plaintiff alleged that the transfer had been 
made with a view to enable the purchaser to in- 
jure the plaintiff by an improper working of the 
mine ; he further asserted that there was a cons- 
piracy amongst the defendants who had threat- 
ened to cause him loss. The defendant denied 
the truth of these allegations. Held, that it is 
well settled that a man who seeks the aid of the 
Court by an injunction must show that the act 
complained of is in fact a violation of his right or is 
at least an act which if carried into effect will neces- 
sarily result in a violation of the right. The mere 
prospect or apprehension of injury or the mere 
belief that the act complained of may or will be 
done is not sufficient. That as the defendant 
claimed a right to take away the entire coal, the 
Court was competent to grant an injunction if it 
was established that what the defendant asserted 
he had a right to do would constitute a breach of 
contract between the lessor and lessee. That as 
regards the mode of removal of the coal, the plaint- 
iff failed to prove that he had any ground for an 
injunction in this respect, but the suit could not 
conseqiuently be deemed premature in respect of 
all the reliefs claimed, though the objection might 
hold good with regard to one of them. That the 
principle that a lessee who removes a barrier bet- 
ween the demised and an adjoining mine is guilty 
of waste had no application to the circumstances of 
the present case. That it was not obligatory upon 
the lessee to have a barrier of coal merely to prevent 
communication with adjoining mines and the in- 
junction granted by the Court below restraining the 
defendant from breaking through the existing 
barrier of coal could not be supported. That the 
right of instroke is the right of conveying minerals 
leased to the surface through a pit or shaft in the 
adjoining mine ; it is the converse right to that of 
outstroke which is the right of conveying miner- 
als from an adjoining mine to the surface through 
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a pit or shaft in the mine leased and a lessee is primd 
facie entitled to work by instroke, but not by out- 
stroke, and if the lessor desires to deprive the lessee 
of Ms right of instroke working, he must do so by 
clear and unambiguous provision. That in the pre- 
sent case the original lessee had no other land in 
the neighbourhood and could work the mine only 
through pits sunk therein and the original parties 
to the lease did not contemplate the contingency 
which happened and did not provide for it in the 
contract. There would consequently be a pre- 
sumption of right in the lessee to work in the most 
advantageous way subject to his not committing 
a fraud on the lessor and no fraud on the part of the 
lessee having been proved, the injunction to res- 
train the defendant from working the mine by 
instroke could not be sustained. That primd facie 
the owner of the surface has a right of support and 
the lessee is not entitled to work the mine so as to 
cause a subsidence. This right to support will be 
protected by an injunction if the Court is satisfied 
that injury is imminent and certain to result from 
the defendant’s acts. The Court will also inter- 
fere by injunction when the defendant claims the 
right to do acts which must inevitably cause a 
subsidence. But in the present case there were 
no materials to show that the plaintiff had the right 
to the surface and till such right was established, 
he could have no right to claim protection against 
subsidence of the surface. Even assuming that 
the plaintiff had right in the surface, there was no 
evidence to show that the pillars need be maintain- 
ed in the present size and number to prevent 
subsidence and in view of the statutory rules for 
the working of mines, it was extremely improbable 
that the defendant could alter the pillars in such 
a way as to endanger the surface, and the injunction 
in this respect was rightly refused* Ramjas Agae- 
WALLA V. Brajamohan SmGH (1914) 

19 C. W. N. 887. 

MINERAL RIGHTS. 

1. — - — Moghali Brahmottar 

— Grant. Moghali Bahmottar grant of a mauza 
does not pass the minerals under it to the grantee. 
Hari Narayan Singh Deo v. Sriram Chakravarti, 
I. L. R. S7 Calc. 72B, and Jyoti Prasad Singh v. 
Lachipur Coal Co., I. L. B. 38 Calc. 845, followed. 
Sonet Kooer v. Himmut Bahadur, I. L. R. 1 Calc. 
391, distinguished. Ktjxja Behaei Seal v. Duega 
Peasad Singh (1914) . I, L. R. 42 Calc. 346 

2. Mining Rights — 

Brahmottar grant of entire 7nauza before Permanent 
Settlement, effect of, in relation to mining rights. 
The effect of a grant of a rent-free brahmottar of 
the whole of a mauza made before or after the Per - 
manent Settlement is not to transfer any minin g 
rights. Jyoti Prasad Singh v. Lachipur Coal Co., 
16 C. W. N. 241 : s. c. 1. L. R. 38 Calc. 845, and 
Kunja Behary Seal v. Raja Durga Prosad Singh, 
19 C. IF. N. 203, relied on. Hari Narain Singh 
Deo V. Sriram Chakravarti, L. R. 37 1. A. 136 : s. c. 
1. L. R. 37 Calc. 723 ; 14 G. W. N. 746, followed. 
Nowaghue Coal Co., Lr>. v. Sashi Bhijsan Ray 
(1914) . . . . 19 C. W. N. 375 
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mmoR. 

See Civil Peocebuee Code (1908). s. 48. 

I. L. R. 37 AU. 638 

See CrvTL Peoceddeb Code (1908). O. 
IX, s. 13 ,* 0. XXXII, s. 3. 

1. L. R. 37 All. 179 

See CoiviPANY . I. L, R. 39 Bom. 331 
See Guaedian . I. L. R. 42 Calc. 953 
See Gdaediaks and Waeds Act (VIII of 
1890). . 1. L. R. 37 All. 515 

See Guaedians aitd Waeds Act (VIII 
OF 1890), 5. 25. 1. L. R. 39 Bom. 438 
See Mahomedait Law — ^Maeeiage. 

1. L. R. 42 Calc. 351 
See Moetgage by mikoe. 

I. L. R. 38 Mad. 1071 

fund payable to, if payable to 

guardian — 

See Teustee . I. L. R. 38 Mad. 71 

1. Insolvency — Provin- 

dal Insolvency Act {III of 1907)^ ss. 4, els. (6), (y), 
16-^ontract Act {IX of 1872), ss. 11, 247, 253, 254. i 
— Infant, adjudication of, as an insolvent — Receiver \ 
in Insolvency, powers of — Hindu joint-family — 
Bankruptcy Act, 1883, {46 db 47 Viet, c. 52), 
ss. 33, 102 — Insolvency of partner — Dissolu- 

tion of partnership. In India, as in England, 
an. infant partner of a firm cannot as such be ad- 
judicated an insolvent. Lovell <b Christmas v. 
Gilbert Walter Beauchamp, [1894] A. C. 607, fol- 
lowed. The creditors of the firm are not entitled to 
proceed against Mm personally, being restricted only i 
to Ms interest in the property of the firm {vide s. 
247 of the Indian Contract Act). There is no 
difference in principle between the nature of the 
liability of an infant admitted by agreement in a 
partnersMp business and that of another {e.g., a 
Hindu) on whose behalf an ancestral trade is carried 
on by Ms guardian. J oyTcisio v. Nittyanand, I. L. B. 

3 Gale. 738, Bam Partab v. Foolibai, I. L. B. 20 
Bom. 767, referred to. It is not open to the Court 
to direct the receiver in insolvency to deal with 
assets other than those belonging to the persons who 
have been adjudicated insolvents. Lovell ds Christ- 
mas V, Gilbert Walter Beauchamp, [1894] A. C. 607, 
explained. Whereas in England the bankruptcy 
of a partner works dissolution of the partner- 
sMp without an order of the Court, it is not so in 
India. Vide Ss. 253, 254 of the Indian Contract 
Act. A receiver appointed under s. 16 of the Pro- 
vincial Insolvency Act merely replaces the insol- 
vent partner in respect of the business of the firm. 
The position of a receiver is the same both with 
regard to a Hindu joint family partnersMp assets 
and acquisitions therefrom. Saeyasi Chaeah 
Maistdal V . Asdtosh Ghose (1914) 

I. L. R. 42 Calc. 225 

% Settlement accepted 

by infant — Transfer of property by husband acting as 
attorney— Impossibility to restore status quo, bar to 
re-opening setUement — Ratification. Where by a 
division of property by independent arbitrators, a 
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share was allotted to an infant who after coining of 
age sold a valuable property so allotted at a profit, 
and it appeared that she was throughout acting 
with her husband who held a power of attorney 
from her and of whose acts as attorney she had 
not complained, and who if the infancy had been 
known would have been appointed her guardian 
and as guardian would have acted exactly as he had 
acted as attorney ; and it was only after the greater 
part of what she had received had been dissipated 
that she sought to set aside the transaction on the 
ground of her infancy : Held, that though there 
could be no ratification by an infant, after coming 
of age, of the invalid power of attorney, as it was 
impossible for her to restore the property she had 
received and a general redistribution of the property 
divided could not possibly be ordered, she could 
not be allowed to reopen the settlement. Held, 
also, that she was bound by a transaction wMch 
was not concealed from her in any way, and form- 
ed part of the settlement. Chijah Hooi Gtjoh 
Heoh V . Khaw Sim Bee (1915) 

19 C. W. N. 787 

MINOR WIDOW. 

See Guaedian . I, L. R. 42 Calc. 953 
MINORITY. 

See Civil Peoceduee Code (Act V of 
1908), s. 48 I. L. R. 39 Bom. 256 

MISAPPROPRIATION. 

See Shebait I. L. R. 42 Calc. 244 
MISAPPROPRIATION OF GOODS. 

suit for — 

See Lbutatioh Act (IX of 1908), Son. I, 
Aets. 48, 49 I. L. R. 38 Mad. 783 

MISJOINDER. 

Wrongful confinement 

on one day, wrongful confinement and assault of the 
same persons on a subsequent day — Identity of trans- 
action — Unity of object — Criminal Brochure Code 
{Act V of 1898) s. 239. Where, in consequence of 
certain persons having killed a cow on a zamindar’s 
estate contrary to practice and eaten its flesh, they 
were taken to the cutcherry on the 14th December, 
fined therefor and confined till they had furnished 
security for the payment of the fine witMn three 
days, and on their failure to do so were again taken 
to the cutcherry and detained there, and on infor- 
mation given to the police, one of them was beaten 
and all ejected: — Held, that the illegal confine- 
ment on the first day, and the similar confinement 
and assault on the second day were parts of the 
same transaction, the object of the accused on both 
days being the same, viz., to punish the persons for 
a breach of the rule by extorting the fine, and the 
assault on the second day being the conclusion of 
the transaction, and that the joint trial of the 
accused for offences under s. 347 of the Penal Code 
committed on the 14th and 18th and for that under 
s. 352 on the latter date by them was legal. 
Emperor v. Datto Hanmant Shahapurhar, I. L. B. 
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SO Bom. 49, and Emperor BherufalU AlUhhoy , 

/. L, E. 27 Bom. 136, approved. BudJmi SheiJc 
V. Emperor, 1. L. E. 33 Gale. 292, and Gul Mahomed 
Sircar v. Gheharu Maiidal, 10 G. IF. N. 53, dis- 
tinguished. Beputy Legal Remembra>tcee, v, 
Kailash Chan-dea Ghose (1914) 

I. L. R. 42 Calc. 760 
MISJOINDER OP CHARGES. 

See Chaege . I. L. E. 42 Calc. 957 

-- - — Joint trial for offences 

vender s. 120 B of the Penal Gode and ss. 19 (J), 
20 of the Arms Act, committed in pursuance of the 
object of the compiracy — Identity of transaction — 
Criminal Procedure Code {Act V of 1898), s. 239 — 
Joint possession of arms — Mere keeping of pre-arms 
not an offence. ''Fire-arms"^ whether indusive of 
parts of the same — Arms Act {XI of 1878) ss. 4, 5, 14, 
19{a) (/), 20 — Criminal conspiracy, proof of — Punish- 
ment when act contemplated not done — Penial Code 
{Act XLV of 1860), ss. 109, 116, 120 B. A charge 
■of criminal conspiracy to manufacture arms, 
under s. 120B of the Penal Code read with s. 19(0) 
of the Arms Act (XI of 1878), may be tried jointly 
with charges of offences under sk 19 (f) and 20 * 
of the latter Act committed in pursuance of the 
object of the conspiracy. As long as the conspi- 
racy continues the transaction which began with 
the forming of the common intention continues, 
and the offences under ss. 19(/) and 20 of the 
Arms Act are committed in the course of the same j 
transaction, legal Eemembrancer. Bengal t. Mon ■ 
Mohan Eoy, 19 C. TF. X. 672 ; 21 C. L. J. 195, ! 
followed. Where two persons rented a house and 
lived in it, and parts of arms were found in one of 
the rooms : — Held, that both being in joint occu- 
pation of the house, were in joint possession of 
the articles so found. The word fire-arms ” 
In s. 14, read with the meaning of “ arms ” in 
s. 4 of the Arms Act, includes parts of fire-arms. 

■*'' Pire-arms ” mean^ only arms fired by gunpowder 
or other explosives. Ahmed Hossein v. Queen- 
Empress, I. L. E. 27 Calc. 692, Emperor v. Dhan 
Singh, 5 Gr. L. J. 435 ; 3 N. L. E. 53, foUowed. The 
offence under ss. 5 and 19 (a) of the Arms Act is 
•not a mere keeping of arms, but a keeping of the 
same for sale. In cases of conspiracy, the agree- 
ment between the conspirators cannot generally 
be directly proved, but only inferred from the 
■established facts of the case. Where two persons 
took a house in which a considerable number of 
pieces of fire-arms was found with tools and imple- 
ments, and work had been actually done to some 
-of the parts of fire-arms, the Court may and ought 
to infer a conspiracy to manufacture arms. Per 
fCuEiAM ; Where there is only a conspiracy to 
manufacture arms, without an actual manufacture, 
ithe sentence should he imposed under s , 120B of 
the Penal Code read with s. 19(a) of the Arms Act 
and s. 116 of the Penal Code, and the maximum 
term of imprisonment awardable under these sec- 
tions is 9 months* rigorous imprisonment. Per 
Beaohoboet j. The punishment awardable under 
120B of the Penal Code varies according as the 
offence has or has not been committed in conse- 
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quence of the conspiracy. If an offence has been 
committed, the punishment is that provided by s. 
109 of the Penal Code, though, strictly speaking 
there should not be a conviction in such cases of 
conspiracy but of abetment. If it has not been 
committed the punishment is governed by s. 116 
of the Penal Code. Haesha STath Chatteejeb 
Empeeor (1914) . L L. R. 42 Calc. 1158 

mSHEPRSSENTATION. 

See Chitka^ti Right. 

I. L. R. 42 Calc. 28 

MISTAKE. 

in drawing np o! a decree — 

See Civil Peogedhee Code (1908), 
s. 152 . . I. L. R. 37 Ail, 323 

I MITAKSHARA. 

See Hixdit Law — IitheeiTaece. 

I. L. R. 37 All. 604 

See Hindu Law — Mortgage. 

I. L. R. 42 Calc. 1068 
See Hindu Law — Pabtition. 

I. L. R. 39 Bom. 373 

Sec Hindu Law — Succession. 

1. L. R. 37 All. 545 

Ch. II, s. 5, pi. 4 and 5— 

See Hindu Law— Succession. 

I. L. R. 39 Bom. 87 

Ch. II, ss, 6, 6— 

See Hindu Law — Inheeitance. 

I. L. R. 42 Calc. 384 

Ch. II, s. 8, para. 2 — 

iS'cc' H indu Law— Succession. 

I. L. R. 39 Bom. 168 

doctrine of, as to right by birth — 

^ce' H indu Law— Partition. 

I. L. R. 38 Mad. 656 

MOGHALl BRAHMOTTAR. 


See Mineral Rights. 

1. L. R. 42 Calc. 346 


MORTGAGE. 



Col. 

1. Interest 
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2. Lost Bond 
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3. Minoe . 
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4. Peioeity 
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6. Redemption . 
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6. Sale of Mortgaged Peoperty 

328 

7. Subrogation . 

. 

, 

328 

8. Usufructuary Mortgage 

• 32^ 


See Agra Tenancy (Act II oe 1901), s. 
20, CL. (2) . I. L. R. 37 AIL 278 
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MORTGAGE— 

jSee Bhagdari and Narwadaei Tenures 
Act (Bom. V of 1862), s. 3. 

L L. R. 39 Bom. 358 
iSee Bombay City Land Reyentje Act 
(Bom. II oe 1876), ss. 30, 36,' 39, 40. 

I. L. R, 39 Bom. 664 
See Civil Procedure Code (Act V oe 
1908), s. II, Expl. IV, 0. II, R. 2. 

I. L. R. 39 Bom. 138 

See Construction of Deed. 

I. L. R. 39 Bom. 119 
See Dbkkhan . Agriculturists’ Relief 
Act (XVII of 1879), ss. 13, 16D, 16. 

I. L. R. 39 Bon.. 73 
See Evidence Act (I of 1872), s. 92. 

I. L. R. 38 Mad. 514 

See Hindu Law — Alienation. 

I. L. R. 42 Calc. 876 

See Hindu Law — Mortgage. 

I. L. R. 42 Calc. 1068 
;8ee Limitation I. L. R. 42 Calc. 294 

See Limitation Act (XV of 1877), 
ScH. II, Art. 179. 

I. L. R. 39 Bom. 20 
See Limitation Act (IX of 1908), s. 22. 

I, L. R. 39 Bom. 729 
See Limitation Act (IX of 1908), Sen. I, 
Arts. 91 and 120. 

I. L. R. 37 All. 640 
See Limitation Act (IX of 1908), Sen. I, 
Art. 134 . I. L. R. 87 All. 660 

See Malabar Tenants’ Improvements 
Act (Mad. I of 1900), ss. 3, 5. 

I. L. R. 38 Mad. 954 

See Mortgage by Minor. 

I. L. R. 38 Mad. 1071 

See Mortgage Debt. 

See Mortgage Deed. 

See Palas or Turns of Worship. 

I, L. R. 42 Calc. 455 
See Transfer of Property Act (IV of 
1882), s. 72 . I. L. R 37 All. 81 

See Transfer of Property Act (IV of 
1882), s. 82 . L L. R. 37 AH. 101 
See Transfer of Property Act (IV of 
1882), s. 99 . I. L. R. 37 AH. 166 

— between Hindus — 

See Damdupat, rule of, 

I. L. R. 42 Calc. 826 
-r; by conditional sale — 

See Transfer of Property Act (IV of 
1882), ss. 60 AND 98. 

I. L, R. 38 Mad. 667 

— : by minor— 

See Mortgage. 

I. L. R, 38 Mad. 1071 


MORTGAGE— 

by vatandar— 

See Hereditary Offices Act (Bom.. 
Ill OF 1874), s. 5. 

1. L. R. 39 Bom. 587. 

of a promissory note — 

See Transfer of Property Act (IV of 
1882), ss. ISO AND 134. 

I. L. R. 38 Mad. 297 
of occupancy holding — 

See North Western Provinces Benot 
Act (XII of 1880). 

I. L. R. 37 All. 444 

— of stoefe-in-trade — 

See Construction of Document. 

I. L. R. 37 AU. 390 

redemption of — 

See Civil Procedure Code (1908),. 
0. XXII, R. 10 I. L. R. 37 All. 226 

1. INTEREST. 

Interest — Loss of part 

of security by acquisition of mortgaged land — MorU 
gagee applying to Land- Acquisition Judge for return 
of mortgage money (out of the compensation money) 
within term, whether entitled to interest for the whole 
term — Land Acquisition Act (I of 1894), ss. 18, 
30, If the mortgagee makes a demand for pay- 
ment within the term, and the mortgagor complies, 
the mortgagee cannot insist upon payment of in- 
terest for the whole of the term. Letts v. Hut- 
chins, L. B. 13 Eq, 176, In re Moss, 31 Ch. D. 90, 
Smith V. Smith, [1891] 3 Ch, 650, referred to. 
Where the mortgagee has given notice requiring 
payment within the term, he cannot with^aw it 
without the consent of the mortgagor. Santley v. 
Wilde, [1899] 1 Ch, 747 ; 2 Ch, 474, followed. 
Where the mortgagor agreed to keep the money for 
one year from 28th September 1912 on condition 
that the land should remain as security for the loan 
during the term, but one of the properties given as 
security had been acquired (the mortgagee pro- 
bably having no knowledge thereof), and on tho 
11th October 1912 the mortgagor applied to the 
Land Acquisition Deputy Collector that the money 
due under the mortgage (including one full yeax’s 
interest) might be paid to him out of the compen- 
sation money, and the mortgagor consented ; Held, 
that as the contract between the parties could 
not be performed according to its letter by reason 
of circumstances beyond their control, the mort- 
gagor was not bound to pay interest beyond the. 
period of one month (as admitted by him). Bahh- 
tawar Begam v. Husaini Khanum, I, L, B, 36 AIL 
196, explained. Prokash Chandra Ghose v. 
Hasan Banu Bibi (1914) 

I. L. R. 42 Calc. 1146 

2. LOST BOND. 

- Suit on lost bond — 

Admission of execution — Plea of payment-^How far 
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MORTGAGE — contd. 

2. LOST BOND— coticM. 

question of loss material. In a suit brought on a 
lost mortgage bond the defendant, a son of the 
executant, admitted execution but pleaded pay- 
ment and denied the loss : Held, that since the 
defendant admitted execution, it lay on him to 
prove that the mortgage had been discharged. 
The question of the loss of the bond was only 
material for the purpose of determining whether 
the bond had been discharged and returned. 
Jhandtj Mal V . Kaban SmoH (1915) 

1. L. R. 37 AIL 426 

3. MINOR. 

Mortgage by minor — 

Settlement of all property by mortgagor after majority 
— Fraud of creditors — No fraudulent misrepresen- 
tation as to age — Liability to refund — Mortgagee, if 
a creditor — Transfer by mortgagee — Attestation by 
mortgagor — Endorsement of payments by mortgagor — 
Suit against mortgagor and his son — Estoppel of 
mortgagor — Suit not mamtainable against ike son — 
Transfer of Property Act (/F of 1S82), s. 53 — 
Subsequent creditors, if included. The plaintiff 
sued on a mortgage bond executed by the first 
defendant during his minority in favour of the 
third defendant who transferred it to the foui’th 
defendant who again transferred it to the plaintiff. 
After attaining majority the first defendant exe- 
cuted a settlement transferring aH his property 
to his mother and his wife on behalf of Ms minor 
son, the second defendant, stipulating only for 
maintenance for himself. The hist defendant, 
after attaining majority, had endorsed payments 
on the mortgage-deed, and attested the transfer of 
the same by the third defendant to the fourth 
defendant. It was found by the lower Appellate 
Court that the settlement was intended to be 
operative but that it was executed by the first 
defendant with intent to defeat and delay his cre- 
ditors. It was also found that there was no fraud 
or misrepresentation by the minor as to Ms age 
when he borrowed on the mortgage. The plaintiff 
contended that the first defendant was bound to 
refund the amount advanced on the mortgage 
to the third defendant, and that he was conse- 
quently a creditor entitled to set aside the settle- 
ment. The first defendant admitted the plain- 
tiff’s claim. The second defendant, who contested 
the suit, preferred the Second Appeal. Held, 
where a minor has obtained money by misrepre- 
senting his age, that amounts to fraud and he may 
be made to refund it, but, in the absence of fraud, 
a refund cannot be ordered." As there was no 
fraud or misrepresentation by the minor as to 
Ms age when he borrowed money on the mort- 
gage, he could not have been ordered to refund, 
and the third defendant was not one of Ms credi- 
tors at the date of the settlement ; consequently 
the plaintiff was not competent to sue under s. 
53 of the Transfer of Property Act to set it aside. 
The admission of the first defendant during the 
suit, his endorsement of payments on the mort- 
gage and his attestation of the transfer-deed could 
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not give the plaintiff the right to set aside the 
settlement as against the second defendant. 
Queers'. — ^Whether subsequent creditors are includ- 
ed under s. 53 of the Transfer of Property Act. 
Per Sadasiva Ayyar, J. A person does not 
actually become a subsequent or prior creditor by 
reason of the estoppel of the debtor. An estoppel 
cannot overrule a plain provision of law. The 
statutory provision that a minor is incompetent 
to incur a contractual debt cannot be overruled by 
an estoppel. Vaikuntabama Ptllai v. Authlmoo- 
LAJVI Chettiab (1914) I. L. R. 38 Mad. 1071 

4. PRIORITY. 

1. — Prior and puisne 

mortgages — Sale to prior mortgagee after creation of 
a puisne mortgage — Prior mortgage kept alive to 
to what extent — Prior mortgagee whether entitled to 
charge interest after date of sale — Mis clai^n for 
necessary repairs and municipal taxes, whether allcw^ 
able — Practice — Appeal — Transfer of Property Act 
(IF of 1882), ss. 65, 72 and 101 — Madras District 
Municipalities Act (IF of 1884), s. 103 — Doors 
and windows 7wt moveable ‘property. When, after 
the creation of a pumie mortgage, the mortgagor 
sells the property to the prior mortgagee with 
possession, the prior mortgage is kept alive aS' 
against a puisne incumbrancer in the circumstances* 
mentioned in s. 101 of the Transfer of Property 
Act, but not against the owner, whose equity of 
redemption has been purchased by the prior 
incumbrancer. The prior mortgagee is not entitled 
to claim interest on Ms mortgage after the date- 
of Ms sale, against the puisne mortgagee ; the effect 
of the sale is tMs ; that what was enjoyed by the 
prior mortgagee till sale, as compensation for the- 
amount of the usufructuary mortgage, he agreed 
subsequently to enjoy in consideration of the whole 
price, and he cannot therefore claim any further 
compensation from the date of sale, for any portion, 
of the price. Where by the terms of the mort- 
gage deed, the mortgagor personally covenanted 
to pay the municipal taxes himself, the mort- 
gagee who pays the same, cannot add it to the 
mortgage amount and recover it from the 
puisne mortgagee either under s. 65, clause (c), 
or under s. 72, Transfer of Property Act, as 
money spent for preservation of the property 
as the doors and windows of a house are not 
moveable property and could not have been seized 
under s. 103 of the District Municipalities Act 
before its amendment in 1899. The cost incurred 
by the prior mortgagee after the sale, for necessary 
repairs to the property, viz., for restoring a room 
that had fallen are recoverable, as all rights 
incidental to the mortgage must subsist with the 
mortgage right itself, and the prior mortgagee 
is consequently entitled to add all moneys to the 
principal amount wMch he would be entitled 
to do under s. 72 of the Transfer of Property Act, 
if the sale had not taken place. There is nothing 
to prevent the appellant from attacking only a. 
portion of the decree by paying court-fee only 
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thereon, although the reason for the attack might 
cover the whole decree. Syed Ibeahim Sabib 
V, Abumegathaybe (1912) 

I. L. R. 38 Mad. 18 

2. — — Two mortgages 

executed hy the same mortgagor — Mortgagor becoming 
by inheritance owner of decree for sale on 'prior 
mortgage — Effect of, on rights of puisne mortgagees. 
Held, that a mortgagor who had become by inheri- 
tance the owner of a decree against himself on a 
prior mortgage was not entitled to hold up such 
prior mortgage as a shield against the decree of a 
subse<3[uent mortgagee from himself. Otter v. 
Vaux, 6 Da G. i¥. ^ G. 638, Platt v. Mendel, L. E, 
27 Ch, D. 246, and Baju Chowdliury v, Chunni Lai, 
11 C, W, N, 284, referred to. Babak v. Mueaei 
Lal (1915) . . . I. L. R. All. 309 

5. REDEMPTION. 

!• ; Equity of Ee- 

demption — Extinguishment — Mortgagor passing a 
rajinama to mortgagee for the land — Mortgagee exe^ 
cuting kabuliyat to pay Government assessment. 
In 1876, the plaintiff mortgaged the land in dispute 
to the defendant ; and in 1879 passed a rajinama 
relinquishing all his occupancy rights in the said 
land in fav^r of the defendants. The latter at the 
same time gave a complementary kahvliyat agree- 
ing to pay^ Government assessment on the land. 
The plaintiff having sued to redeem the mort- 
gage. Hdd, dismissing the suit, that the raji- 
narna and kabuliyat effectually extinguished the 
plaintiff’s equity of redemption. Venkaji Naea- 
YAB- V. Gopal Ramchae-dea (1914) 

I. L. R. 39 Bom. 55 

2. , Eedemption — Pre- 

vious decree in^ mortgagee^ s favour for possession, 
if bars redemption suit-^Civil Procedure Code {A.ct 
of 1882), s. 244 — Order in execution of decree in 
suit for possession directing mortgagee to furnish 
accounts and permiUing redemption, effect of. Where 
in a suit by a mortgagee for recovery of possession 

by right of ijara ” of the immoveable properties 
mortgaged, the Court passed a decree directing 
ii^er alia, that J'* the plaintiff do get possession of 
the same by right of ijara and be in possession 
th^eof so long as the money for which the said 
mehals were mortgaged were not repaid out of the 
income arising therefrom ” : Held, that the decree 
was clearly a decree for ejectment and a suit by a 
person interested in the equity of redemption or 
redemption of the mortgage was not barred by s. 
2M of the avil Procedure Code of 1882. That 
the fact that since the decree in the ejectment 
suit, a predecessor-in-interest of the plaintiff 
x^d applied in the executing Court asking ** that 
tlm decree-holder should file accounts showing 
what moneys had been realised by hiTn since he 
took possession under the decree, and if the decretal 
money was not fully paid to let the Court know 
now much still remains due by rendering a proper 
^account thereof’' and the Court overruling the 


MORTGAGE — contd. 

5. REDEMPTION— cor.cig. 

objection of the mortgagor that the matter could 
not be dealt with under s. 244, held, that the peti- 
tioner could redeem the mortgaged properties, but 
the latter took no steps to do so. Held, that 
this order if binding at all in the suit for redemp- 
tion w^as to be regarded merely as interpreting 
the mortgage and the fact that the plaintiff in 
his plaint made a prayer that in the taking of 
accounts the directions contained therein might 
be followed did not mean that he based his right 
of redemption on that judgment. The passing 
of the final decree in a mortgage suit pending 
an appeal from the preliminary decree is no bar 
to the hearing of the appeal. Peaey Mobuit 
Mtjkeejee V . Chandba Sekhae Saekae (1915) ' 

19 C. W. N. 1132 

6. SALE OF MORTGAGED PROPERTY. 

1. Sale of mortgaged 

property for any claim of inortgagee unconnected with 
mortgage — Civil Procedure Code (Act V of 1908), 
0. XXXIV, r. 14 — Transfer of Property Act {IV 
of 1882), $. 99. A mortgagee is competent, under 
the Civil Procedure Code of 1908, to have his 
mortgaged property sold in satisfaction of any 
claim which he may have against the mortgagor, 
though the claim may be unconnected with the 
mortgage. Taeak Nath Adhikaei v. Bhuba- 
ifESHWAE Mttea (1914) I. L. R. 42 Calc. 780 

2. Suit by second 

mortgagee — Surplus sale-proceeds taken out by 
fourth mortgagee in execution of his decree — Third 
mortgagee if may sue to recover amount realised by 
fourth mortgagee — Civil Procedure Code (Act V of 
1908) s. 7$ (1) proviso, cl, (c). A second mort- 
gagee obtained a decree on his mortgage, in execu- 
tion of which the property was sold and purchased 
by the third mortgagee. There was a surplus of 
sale-proceeds left after satisfying the decree. The 
fourth mortgagee thereafter sued on his mortgage, 
without making the third mortgagee a party 
and in execution of the decree obtained by him 
withdrew a portion of the surplus sale-proceeds. 
The third mortgagee thereafter, without seeking 
to put his mortgage in suit, sued the fourth mort- 
gagee to recover the amount of the surplus sale- 
proceeds withdrawn by the latter : Held, that the 
plaintiff could not succeed on this footing. Ber~ 
hamdeo Pershad v. Tara Chand, 1- L, E, SB Calc, 
92, referred to. Cl. (c) of proviso to sub-s. (1) 
of s. 73 of the Civil Procedure Code does not apply 
to this case as the Plaintiff was not the holder of 
any decree. Nathan Sao v, Annie Besant (1913) 

19 C. W. N. 585 

> ■ 7, SUBROGATION. 

— ^ Subrogation — Third 

mortgagee advancing money for discharge of 
first nwrtgage — Applicdtion of part only towards 
discharge — Priority over mesne mortgagee to that 
extent, A mortgagee who advances money 
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7. SUBROGATION— coTicZiZ. 
towards the discharge of a first mortgage on a pro- 
perty is entitled to priority over an intermediate 
mortgagee to the extent to w'hich the money 
advanced by him went towards discharging the 
first mortgage. Eupabai v. AvdimvXam, /. L. E, 11 
Mad. S45, followed. Hanumanthaiyan v. MeenaU 
chi Naid%, I. L. E, 35 Mad. 183, referred to. 
Samikatha Pillai V. KAishna Iyer (1913) 

« I. L. R. 38 Mad. 548 

8. USUFRUCTUARY MORTGAGE. 

XJsufrvciuary mortgage 

— Covenant io pay money due on simple mortgage 
before redemption of the usufructuary mortgage — 
Suit on simple mortgage barred by limitation — Ee~ 
demption of usufructuary mortgage. Plaintiff exe- 
cuted a usufructuary mortgage and later executed j 
a simple mortgage in favour of the defendant, j 
In the latter bond he covenanted not to redeem ' 
the usufructuary mortgage till he had paid the ; 
money due on the second bond. The present suit ; 
was brought to redeem the usufructuary mort- I 
gage at a time when if the defendant had to sue on ; 
the simple mortgage it would have been barred by | 
limitation. Held, that the plaintiff was entitled to | 
redeem the first mortgage without paying money i 
due on the second bond. Kesar Ku:swar v. ; 
Kashi Ram (1915) . I. L. R. 87 Ail. 634 ; 

MORTGAGE BOND. 

jSse Receipt . I. L. R. 42 Calc. 546 i 
MORTGAGE DEBT. 

See Civil Peocebxjee Code (Act V of i 

1908), s&. 11, 47 I. L. R. 37 Bom. 41 : 

MORTGAGE DECREE. 

SeelmoLrmcY I, L. R. 42 Calc. 72 i 
MORTGAGE-DEED. 

See Staivip Act (II of 1899), s. 2 (17), 
BTC. . . I. L. R. 38 Mad. 645 

See Transfer of Property Act (IV of 

1882), ss. 60 AND 98. 

I. L. R. 38 Mad. 667 

executed by pardanashin ladies — 

See Transfer of Property Act (TV of 

1882), s. 59 . I. L. R. 37 Ail. 474 

MORTGAGE SUIT. 

See CoMPEOiviiSB I. L. R. 42 Calc. 801 
See Jurisdiction I. L. R, 42 Calc. 116 
MORTGAGEE. 

^ee Mortgage I. L. B. 38 Mad, 548 

See Transfer of Property Act (IV of 

1882), ss. 60 AND 98. 

L D. E. 38 Mad. 667 

dispossession of — 

See UsuFRucTirARY Mortgage. 

I. L. R. 88 Mad. 903 


MORTGAGEE — concld. 

holding two mortgages — 

See Transfer of Property Act (IV 
of 1882), ss. 61, 85 and 99. 

I. L. R. 38 Mad. 927 

if a creditor — 

See Mortgage by Minor. 

I. L. R. 38 Mad. 1071 

rights of — 

See North-Western Provenges Rent* 
Act (XII of 1881). 

I. L. R. 37 Ah. 444 

MORTGAGEE IN POSSESSION. 

See Transfer of Property Act (IV of 
1882), ss. 60 AND 91. 

I. D. R. 38 Mad. 310 

MORTGAGOR AND MORTGAGEE. 

See Civil Procedure Code (Act V of 
1908), ss. 11, 47 I. L. R. 39 Bom. 41 

MOSQUE. 

See j^L^hombdan Law — ^ iilUTAW’ALLi. 

I. L. E. 88 Mad. 491 

MOVEABLE PROPERTY. 

Mortgage . I, L. R.38 Mad. 18 

wrongful seizure of— 

See Luviitation Act (IX of 1908), Sch. 
I, Arts. 29, 62 and 120. 

I. L. R. 38 Mad. 972 

MUNICIPAL BOARD. 

See Regulation (V of 1886). ss. 85 
AND 141 . . L L. R. 37 All. 220 

MUNICIPAL COUNCIL. 

— Adverse possession, 

against — Nature of adverse possession — Eight to a 
pial — Eial over a drain — Eight of Municipality to 
street, drains, etc. — Nature of the rightr-^Right of 
Government — Adverse possession against Government 
— Length of possession — Pial, an encroachment or 
obstruction io drain, street, etc. — Eight of municipa' 
lity io remove encroachment, even when right 
io site of pial barred — No injunction against Muni^ 
cipal Council — Against right to remove obstruction — 
The Madras District Municipalities Act {IV of 
1884) — Indian Limitation Act {XV of 1877), Art, 
146-A — Amending Act {XI of 1900) — Declaration 
A person can acquire a title to the site of a pial over 
a drain in a street vested in a municipality by 
adverse possession against the municipality for the 
prescriptive period, which was 12 years before the 
art. 146- A of the Indian Limitation Act (XV of 
1877) was passed in 1900 under Act XI of 1900. 
The right of a Municipal Council to the street and 
the drains is not a mere right of easement but is a 
special right of property in the site previously 
unknown to law but created by statute. Although 
it is not open to the municipality to give up the 
rights of the public by any act of their own, that 
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“would not affect the capacity of a person in adverse 
possession to acquire rights which would affect the 
public. The question whether p^jssession has been 
adverse or not does not depend upon the needs or 
requirement® of the owner but on the character of 
the occupation of the person in possession. Fugi- 
tive or unimportant act of possession would not be 
sufficiently effective to make the possession ad- 
verse. Even if the Municipal Council had no 
light to the possession of the space above the drain 
hut only a right of user for the discharge of its 
functions with respect to the draias, still the plain- 
tiff as the person in possession of the pial would 
have a right to it against all but the true owner 
which was the Government in this case, but as 
against the Government the plaintiff had not 
established a title as he had not been in adverse 
possession for sixty years. Although the plaintiff 
had acquired a title to the site of the pial by ad- 
verse possession as against the Municipal Council, 
the right of the latter to the drain under the pial 
had not been affected, and the Council was entitled 
to remove the pial as an encroachment or obstruc- 
tion under s. 168 of the Madras District Munici- 
palities Act. The prayer of the plaintiff for an 
injunction against the Municipal Council could not 
therefore be granted, nor could the prayer for 
declaration of title be granted, as it was only in- 
cidental to the substantial relief asked for, namely, 
an injunction which was refused. Sundaram Ayyar 
V. The Municipal Council of Madura, /. X. B, 
25 Mad, 635, followed. Bolls v. Vestry of St. 
George the Martyr, Southwark, 14 Ch. D. 785 at 
pp. 795 and 796, Municipal Council of Sydney v. 
Young, \1898] A. G. 457, and Midland Railway v. 
Wright, [1901] 1 Ch. 788, referred to. Basawes- 
WARASWAMI V. ThE BeLLAEY MUNICIPAL CoUNfCEL 

(1912) ‘ . . I. L. R. 38 Mad. 6. 

MUNICIPAL COURTS. 

jurisdiction of — 

See Civil Procedure Code (Act V oe 

1908), s. 86 . L L. R, 38 Mad. 635 

MUNICIPAL OFFICER. 

dismissal of — 

See District Municipal Act (Bom. Ill 
OF 1901), ss. 2, 46 AND 167. 

I. L. R. 39 Bom. 600 

MUNICIPAL TAXES. 

/See Mortgage. I. L. R. 38 Mad. 18 


MUNICIPALITY. 

See District Municipal Act (Bom. Ill 
OF 1901), ss. 2, 46, 167. 

I. L. R. 39 Bom. 600 
adverse possession against — 


See Madras District Municipalities 
Act (IV OF 1884), s. 168, 

I. L. R. 38 Mad, 466 


MUNIM. 

V See Paeki Adat Transactions. 

I. L. R. 39 Bom. 1 


MUNSIF. 

See Provincial S^iall Cause Courts 
Act (IX OF 1887), s. 35. 

I. L. R. 37 All. 450 

MUSSALMAN WARF VALIDATING ACT (VI 
OF 1913). 

. S. 3 — Construction of Statute — Whether 

effect restrospective — Wakf — Mahomedan Law. The 
Mussalman Wakf Validating Act, 1913, has no re- 
trospective effect and consequently the old law 
applies to waJcfs created before the passing of that 
Act. Amirbibi V. Azizabibi (1914) 

I. L. R. 39 Bom. 563 

MUTAWALLI. 

Sez Civil Procedure Code (1908), s. 92. 

I. L. R. 37 All. 86 

See Mahomedan Law — Mutawalli. 

MUTT, HEAD OF. 

* Lease in perpetuity 

of mutt properties, validity of — Bight of successor's 
to dispute, whether void or voidable — Confirmation 
by immediate successor — Bight of the latter^ s succes- 
sor to repudiate the same — Suit to set aside, if neces- 
sary — Limitation Act {XV of 1877), Arts. 142 and 
144 — Nature of the estate of a matathipathi {head 
of a mutt), if an absolute estate or estate for life — 
Local Boards Act (F of 1884), ss. 63, 66 and 73-- 
The Madras Bevenue Becovery Act (II of 1864), ss. 
32 and 42 — Sale for arrears of road-cess — No rhotice 
to inamdar but to tenant — Sale irregular, not with- 
out jurisdiction — Suit to set aside sale — Limitation 
Act (XV of 1877), Art. 12 — Bevenue Becovery Act 
(II of 1864), s. 59. The head of a mutt made an 
alienation by way of a lease in perpetuity in 1872 
of some lands which had been granted as inam 
for the support of the mutt, and died in 1890 ; 
his immediate successor in the office received the 
rent reserved by the old lease from the lessee’s 
transferees from 1893 and treated the occupants 
under the old lease as the tenants until his death 
in 1906 ; the latter’s successor in office brought the 
present suit in 1908 to set aside the lease and re- 
cover possession of the inam lands from the de- 
fendants who were sub -lessees or assignees from 
the original lessee and from the fifth defendant 
who was a purchaser in a revenue sale of some ^ 
of the inam lands which were sold in May 1902 
for arrears of road-cess due under the Local Boards 
Act (V of 1884). Held, that the suit was not 
barred by limitation, except as regards the lands 
which were sold in revenue sale. A permanent 
lease is in excess of the powers of the head of a 
mutt. An alienation by the head of a mutt is 
not necessarily void and of no effect but is good 
for the life-time of the alienor. A matathipathi 
(head of a mutt) is not a tenant for life but is in 
the position of one who, though in a certain sense 
owner in fee simple, yet in many respects has 
only the powers of a tenant for life. An aliena- 
tion by the head of a mutt is voidable by the 
alienor’s successors in very much the same way 
that an alienation by a Hindu widow in excess 
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‘Of her powers is voidable by ner successors. The 
successors of a matathipathi cannot validate 
a case of his predecessor so as to bind his successors; 
he validates the lease only for the period during 
which he holds the office or avoid it altogether. 
Abhiram Ooswami v. Shyama Charan Nandi, 

1. L. B. 36 Calc. 1003, Narsaya Upada v. Ven~ 
.hataramana Bhatta, 23 Mad. L. J. 260, Vidyapurna 
Tirthaswami v. Vidyanidhi Tirthaswami, L L. B. 
27 Mad. 435, and Kailasam Pillai v. Nataraja 
Thambiran, I. L. B. 33 Mad. 265, followed. The 
Kjorpus of the mutt property is inalienable except 
in special circumstances, but the income subject 
■to the upkeep of the mutt, is at the absolute dis- 
posal of the matathipathi (see Vidyapurna Tir- 
ihaswami v. Vidyanidhi Tirthaswami, I. L. B. 27 
Mad. 435). "Where owing to the failure of the 
holders of a portion of the inam lands to pay the 
local-cess due under the Local Boards Act (V of 
1884), the Revenue officers sold some of the inam 
lands without giving notice of the proceedings 
to the head of the mutt as the defaulter but notice j 
was given to the tenant in occupation of the lands, j 
the sale was irregular but not one held without i 
jurisdiction, and was conseciuently liable to be | 
set aside, but the suit to set aside the same was j 
barred as not brought within the time allowed by i 
;s. 59 of the Madras Revenue Recovery Act {II | 
of 1864) or Art. 12 of the second {Schedule of the | 
limitation Act (SV of 1877). Bamachandra v. 
Pitchaihanni, I. L. B. 7 Mad. 434, Chimiasami 
Mudali V. Tirumalai Pillai and the Secretary of 
Mate for India, I. L. B. 25 Mad. 572, Mal~ 
harjun v. Narhari, I. L. B. 25 Bom. 337, and 
Bijoy Copal Mukerji v. Krishna Mahishi Debi 

2. L. B. 34 Calc. 329, referred to. Per Sapasita 
Ayyar, J.— The position of a matathipathi is not 
analogous to that of a Corporation sole under 
!the English Law, because there is this fundamental 
distinction, namely, whereas the properties belong- 
ing to an English Bishop (a Corporation sole under 
•the English Law), including his savings from the 
revenues of the benefice devolve upon his legal 
representatives or heirs, the savings of mata- 
"thipathi devolve upon the succeeding matathi- 
pathi. The procedure laid down by the Revenue 
Recovery Act (II of 1864) has been incorporated 
into the Local Boards Act by s. 76 of the latter 
.Act ; but the substantive provisions in the Revenue 
Recovery Act (ss. 32 and 33) that the sale for the 
recovery of arrears of land revenue frees the land 
from all incumbrances and from all favourably 
rented leases do not apply to a sale under the Local 
Boards Act. See Bamchandra v. Pitchaihanni, 

J. L. B. 7 Mad. 434 and Chinnasami Mudali v. 
Tirumalai Pillai and the Secretary of State for 
India, I. L. B. 25 Mad. 572. MuTHtrsAMrEB 

Sbbe Sbeemethanitei Swamiyab (1913) 

1. L. R. 38 Mad. 356. 

N 

•JIAVIGABIB EIVER. 

See Eisheby 


NEGLIGENCE. 

See Hobse. 19 0. W. N. 916 

See Pebal Code (Act XLV Toe 1860), ss, 
337, 338. I. L. R. 89 Bom. 523 

See Railway. 1. L. E. 39 Bom. 191 

of agent, damages for — 

See Tbaitseeb of Pbopebty Act (IV of 
1882), s. 6 (e). 

1. L. R. 38 Mad. 138 

NEGOTIABLE INSTRUMENTS ACT (XXVI 
OP 1881). 

S- 28 — Promissory note by agent, with- 

out any indication of execution as agent — Personal 
liability of executant. Unless an executant of a 
promissory note clearly indicates therein either 
by an addition to his signature or otherwise, that 
he executes it as agent of another or that he does 
not intend thereby to incur personal responsi- 
bility, he is liable personally on the promissory 
note according to s. 28 of the Negotiable Instru- 
ments Act. Merely describing oneself in the note 
as. the holder of a power-of-attomey from another 
does not show that the power included a power to 
sign promissory notes or that the note was signed 
in pursuance of the power. Applicability of 
English Law on the subject considered. Koneti 
Naickeb V. Gopala Ayyar (1913) 

I. L. R. 38 Mad. 482 

s. 87- 

See Deed . I. L. R. 38 Mad. 746 

NEPAL. 

whether a “ Foreign State ” — 

See Extradition Wabbant. 

I. L. R. 42 Calc. 798 

NEW CASE. 

See Remand . I. L. R. 42 Calc. 888 
NEW TRIAL. 

application for — 

See Peesidency Small Cadsb CotrETS 
Act (XV of 1882), ss. 9, 38. 

L L. R. 38 Mad. 823 

NON-TEANSFERABLE HOLDING. 

1 . Question of trans- 

ferability if arises between vendor and vendee and 
between vendee and co-sharer landlords. Plaintifis 
who had purchased certain shares in an alleged non- 
transferable holding partly in execution of a mortg- 
age decree against one tenant and the rest by 
private alienation from another, having sued for 
partition, the sons of one of the former opposed 
the suit on the ground that they had been recognised 
as tenants of the whole holding by some of the 
co-sharer landlords, whilst the plaintiffs also were 
found to have obtained recognition from some of 
the co-sharer landlords. The District Judge 
gave the plaintiffs a decree for an interest pro- 
portionate to that of the co-sharer landlords who 
had recognised them, Bdd, that no question 


L L. R. 42 Calc. 489 
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of transferability of the holding arose in the case 
and the plaintiffs in this suit were entitled to get 
aU the interest they purchased from their vendors. 
Rajab All v, Dina Nath Shaha (1915) 

19 C. W. N. 1305 

2. Mortgage of-— 

Purchase of holding hy co-sharer landl(yrd in execu- 
tion of decree for his share of rent — Money-decree — 
Question of transferability, {f arises. In a suit to 
enforce his mortgage by the mortgagee of an 
occupancy holding against co-sharer landlords, 
who since the date of the mortgage pnnihased the 
holding in esecution of a decree for their share 
of the rent, the question of transferability; does not 
arise. Chandi Bbasanno Sen v. Gotjb Chandba 
Dey (1915) . . . 19 C. W. H. 1307 

WORTH- WESTERN PROVINCES ACTS. 

See United Peovinces and Ottdh Acts. 

NORTH-WESTERN PROVINCES RENT ACT 
(XII OF 1881). 

— Mortgage of occup- 

ancy holding — Rdinguiahmeni — Rights of mortgagee. 
An occupancy tenant mortgaged his occupancy 
holding at a time when the Rent Act of 1880 was 
in force. In the year 1911, he entered into an 
agreement with his zamindars to relinquish his 
rights with the object of defeatmg the rights of 
the mortgage : Held, that the relinquishment wss 
ineffectual as against the mortgagee. Jaigopal 
Narain Singh Y. Uman Vat, 8 All. L. J. R. 695, 
approved. Beij Kumar Lad v. Sheo Kumae Misea 
(1815) ■ . . I. L. R. 87 AU. 444 

NOTICE. 

See Arrest oe Ship. 

I. L. R. 42 Calc. 86 

See Constructive Notice. 

See Hundi Shah Jog. 

> I. L, R. 39 Bom. 613 

See Insolvency. 

I. L. R. 42 Calc. 72 
See Limitation Act (IX oe 1908), s. 28, 
Art. 47 . I. L. R. 38 Mad. 432 

See Resumption. 

I. L. R. 39 Bom. 279 

of sale for arears of road-cess — 

See Mutt, head oe. 

I. L. R. 38 Mad. 366 

1, — -- Appeal — Preli- 

minary objection — Suit for possession of land by 
several plaintiffs — Decree for joint possession — 
Failure to serve notice on some of the plaintiffs- 
respondenis— Direction of Court dismissing appeal 
against them — Effect of such dismissal on the whole 
appeal. Where in an appeal hy the defendants 
against a decree for joint possession of land passed 
in favour of five plaintiffs there was a failure to 
rerve notices of the appeal on two of the plaintiffs- 
sespondents and the result was that the Court 


NOTICE — CO?, cld. 

directed the appeal to be dismissed in so far as those 
two plaintiffs were concerned, and the appeal came 
on for disposal against the remaining plaintiffs - 
respondents : Held, that the appeal could not 
proceed and it was accordingly dismissed. Baser 
Sheikh v. Fazle Karim Biswas (1914) 

19 C. W. N. 290 

2. — — Service of notice by 

registered post — Post mark, evidentiary value of, in 
absence of oral evidence as to date of posting and 
receipt at office of destination — Endorsement by post 
office returning registered cover as refused by ad- 
dressee, admissibility of — Presumption if arises from 
such endorsement as to date of tender to addressee. 
That the preponderance of judicial authority is 
in favour of the view that what purports to be the 
impression of a post office seal on an envelope 
which has been posted may be presumed to be 
genuine, at any rate, when its genuineness is not 
expressly questioned; that the post mark when 
proved or assumed to be genuine implies an asser^ 
tion that the date on the mark is the date of 
affixing it, that it is evidence that the place or. 
office mentioned therein was actually the place 
where it was affixed and from the date in the post 
mark of the office of posting on the cover it might 
be inferred that the letter w’as posted at that office 
on that date and from the date in the post mark of 
the office of destination it might be inferred that 
the letter reached that office on that date, but the 
endorsement on the cover was not admissible in 
evidence in proof of the allegation that the 
cover was tendered to and refused by the addressee 
on the date of the endorsement and in the absence 
of any evidence on this point and the cover being 
addressed to the defendant ‘at his place of business 
which there was nothing to show was his residence 
within t^e meaning of s. 106, the plaintiff failed 
to prove that the notice was duly served on the' 
defendant. That proof of the fact that a letter 
correctly addressed has been posted and has nob 
been received back through the Dead Letter 
Office may justify the presumption that it had 
been delivered in due course of mail to the addres- 
see, but proof of the fact that a letter has been duly 
posted and has been returned by the Postal autho- 
rities does not justify the presumption that it has 
been so returned, because it has been refused by 
the addressee, much less is there a presumption 
that the cover has been tendered to the addresses 
on a particular date. The presumption mentioned 
in s. 114 of the Evidence Act is not a presumption 
of law hut a presumption of fact and whereas in 
the present case the defendant pledges Ms oath 
that the cover was never tendered to him the 
Court could not treat the presumption of regularity 
of official business as conclusive against him, 
Goeinda Chandra Shaha v. Dwarka Nath 
Patita (1914) . . . 19 C. W. N. 489 

NOTICE OF SUIT. 

See Untied Provinces Court oe Wards* 

. Act (HI OE 1899), s^. 4"J. 

1. L. R. 37 AU. la 
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NOTIFICATION. 

defect in — 

Bee Sale foe Aeeeaes of Reveftcte. 

I. L. R. 42 Calc. 897 

NUISANCE. 

Bee Easement , L L. R. 42 Calc. 46 
NULLITY OF DECREE. 

Bee Deceee . I, L. R. 39 Bom. 34 

0 


OATHS ACT (HI 01’ 1873). 

— SS. 5 and IZ— Evidence^ admissi- 

bility of where witness not sworn. The evidence of 
two ciuldren aged eight and six years was admitted 
against an accnsed person without the children 
having been sworn or affirmed : Held, that in 
view of 8. 13, Indian Oaths Act, the failure to 
administer oath or affirmation did not render the 
evidence inadmissible. Qiiem-Em^ness v. Yira- 
perumal, I. L. JR. 16 Mad. 105 (Paekee, J.), 
followed. Queen-Em*prees v. Mam, I. L. B. 10 
All. 207, dissented from. Per Citeiam : S. 5 of 
the Oaths Act is imperative and if a Court holds 
that a person may lawfully give evidence, it is the 
duty of the Court to administer oath or affirmation 
to that witness. Re China Venkadl (1913) 

I. L. R. 38 Mad. 550 

OBSTRUCTION. 

See Municipal Council. 

2. L, R. 38 Mad. 6 
See Penal Code (Act XLV of 1860), 
s. 283 , I. L. R. 38 Mad. 305 

OCCUPANCY HOLDING. 

Bee Age a Tenancy Act (II of 1901) s 
20, CL. (2) . I. L. R. 37 Ail. 278 

See Agea Tenancy Act (II of 1901), 
s. 22 . I. L. R. 37 AH. 7, 668 

Bee Noeth Westeen Peovinces Rent 
Act (XII of 1881). 

I. L. R. 37 AH. 444 

1, N on-transferable 

occuj^ancy holding, whether devisable by will — 
Bengal Tenancy Act {VIII of 1885), ss. 26, 178, 
subs. (3) cl. {d) — Heir, if estopped by testator's act 
from claiming inheritance under the statute. A i 
non-transferabl© occupancy holding cannot be the j 
subject of a valid testamentary disposition. In 
the case of a testamentary devise of such a holding, 
the heir-at-law is not debarred by the doctrine of 
estoppel from questioning its validity. Bari Das 
Bairagi v- Vdoy Chandra Das, 12 C. N, 1086 ; 8 
C. L. J. 261, not followed. Amulya Rat an 
SmcAE V. Taeini Xath Dey (1914) 

I. L, E. 42 Calc. 254 

2. Hot transferable by 

custom or local usage, if can be sold wholly or parti- 


OCCUPANCY KOLBim-contd. 

ally, in execution of decree obtained by co- sharer 
landlord when raiyat objects to sale. A co-sharer 
landlord is not entitled to sell the whole or part of 
an occupancy holding not transferable by custom 
or local usage in execution of a decree obtained 
for his share of rent, when the raiyat objects to 
the sale. The Full Bench decision in Dayamoyi 
Dasi V. Annada Mohan P^oy, IS C. Tf. A^ 97 ly 
by implication holds that the raiyat is entitled to* 
have a sale of the holding in execution of a money 
decree set aside after it takes place and that the 
holding cannot be sold in execution of such a 
decree when the raiyat objects to the sale before it 
takes place. This view is in accord with the cases- 
of Durga Churn Mondul v. Kali Prosanna Sircar 
1. L. R. 26 Calc. 727 : $. c. 3 C. N.586, Badagar 
Blrlcar v. Krishna Chandra Hath, 3 C. TF. H. 742y 
and Sheikh Jarip v. Ram Kumar De, 3. C. W. 

747. The iminciple deducible from the Full Bench 
decision is applicable to an involuntary transfer of 
the whole as well as of a part of the holding. 
Badeannessa Ohoudheani V. Alam Gazi (1915> 

19 C. W. N. 814 

3. Revenue Bale Law 

{Act XI cf 1850), s. 37 — Occupancy raiyais at figced 
rates — Purchaser — Doctrine of Protection — Its ex- 
tension. The protection of occupancy raiyats at 
fixed rates, referred to in s. 37 of the Revenue Sale 
Law (Act XI of 1859) is not one of the ordinary 
exceptions in that section. It is a proviso express 
sing the determination of the Legislature that no 
purchaser shall disturb any of the permanent ten- 
ants on the land who are in actual occupation of 
the soil and are cultivating it. This doctrine of 
protection has recently been extended to ordinary 
occupancy raiyats. Barat Chandra Roy v. Asiman 
Bibi, 1. L. R, 31 Calc. 725, refeixed to. Bhut 
Hath Naskar v. Burendra Nath Duit, 13 C. H’. N.- 
1025, distinguished. Abdul Gani Chowdhuey 

I V. Makbul Ali (1914) L L. E. 42 Calc, 745 

4. Transferability of 

part or whole — Consent of landlord — Operation of 
transfer as against raiyat, landlord and other persons 
— Civil Procedure Code {Act XIV of 1882), s. 244 
— Bengal Tenancy Act {Vlll of 1885), s. 87. In 
transfers, for value, of occupancy holdings, apart 
from custom or local usage : (i) The transfer of 
the whole or a part is operative against the raiyat,. 
— {a) Where it is made voluntarily ; (b) where it is 
made involuntarily and the raiyat with knowledge 
fails or omits to have the sale set aside. A sale' 
is made involuntarily ; where it is in execution of 
a money decree, but not of a decree founded on a 
mortgage or charge voluntarily made, (ii) The 
transfer is operative as against the landlord in 
all cases in which it is operative against the raiyat, 
provided the landlord has given his previous or 
subsequent consent. Where the transfer is a salei 
of the whole holding, the landlord, in the absence- 
of his consent, is ordinarily entitled to enter on the- 
holding ; but where the transfer is of a part only 
of the holding, or not by way of sale, the landlord, 
though he has not consented, is not ordinarily 
entitled to recover possession of the holding unless 
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DCCUPANCY mi.mm~condd, 

’there lias been (a) an abandonment within the 
meaning of s. 87 of the Bengal Tenancy Act, or {b) 
a relinquishment of the holding, or (c) a repudiation 
of the tenancy. Whether there has been a relin- 
quishment or repudiation or not depends on the 
substantial effect of what has been done in each 
case, (iii) The transfer of the whole or a part is 
operative as against all other persons where it is 
■operative against the raiyat. Dayamayi v. 
.Ananda Mohan Roy Chowbhxje-y (1914). 

I. L. R. 43 Calc. 172 

5. — ~ — — — Receipt of rent by 

landlord from mortgagee of, effect of — Recognition. 
Receipt by the landlord of an occupancy holding, 
with or without protest, of rent deposited by the 
mortgagee as such is a recognition of the rights of 
“the mortgagee and the landlord cannot evict the 
mortgagee as a trespasser. Matookdhari Shtjkhl 
2;. Jtjgdip Nan AIN Singh (1914). 

19 C. W. N. 1319 

OCCUPANCY-RAIYAT. 

Appointed ijaradar, if 

.loses occupancy -right. The mere fact that a raiyat 
who has a right of occupancy in his agricultural 
lands is at the same time a rent-collector of the 
village and is remunerated as such does not deprive 
.him of his right of occupancy. Dhega Reosad 
iSiNGH V. Haei Ram Mahto (1914). 

19 C. W. N. 578 

at fixed rates — 

See Occupancy Holding. 

I. L. R. 42 Calc. 745 

OCCUPANCY RIGHT. 

— ; — Mohuraridar culti- 

vating land for more than 12 years — Protection from 
eviction. Where a mohurari tenure was created in 
1890 by an under -tenure-holder in favour of a 
“tenant who went on cultivating the land for 12 
years : Held, in a suit by a purchaser of the under- 
•tenure under Act VIII of 1865, that the tenant 
;acquired an occupancy -right and retained it even 
though the mohurari right which he had also 
obtained was extinguished by operation of s. 16 of 
Act VIII of I860 and the tenant was not liable to be 
ejected. Nilmadkab v. Shibu, 13 W. R. 410, and 
Emam Ali v. Ator Ali, 22 W. R. 133, followed. 
Jogeshwar Mazumdar v. Abed Mahomed Sirkar, 
3 C. ir. V. 13, distinugished. Bama Chaean 
Goeai V. Ram Kanai Dubey (1914). 

19 C. W. N. 858 

OFFICIAL ASSIGNEE. 

See Civil Peoceduee Code (Act V of 
1908), 0. XXII, E. 10, 

I. L. R. 39 Bom. 568 

■ sale by — 

See Insolvency. 

I. L. R. 42 Calc. 72 

OFFICIAL RECEIVER. 

order of — 

Sep Provincial Insolvency Act (III 
OF 1907) ss. 15 TO 22, 46, 52 

I. L, R. 38 Mad. 15 


OFFICIAL WITNESS. 

privilege of— 

See Chaegb. L L. R. 42 Calc. 957 
OLD WASTE GROUNDS. 

ejectment from — 

See Madras Estates Land Act (I of 
1908), ss. 3 (7), 153 and 157. 

I. L. R. 38 Mad. 163 

ONUS OF PROOF. 

See Bueden of Proof. 

See Chaukidari Chaeran Lands. 

I. L. R. 42 Calc. 710 
See Evidence Act (I of 1872), s. 92, and 
PROV. (2) I. L. R. 89 Bom. 399 
See Fraud. L L. R. 37 AU. 537 

See Hindu Law— Minor. 

I. L. R. 38 Mad. 166 
See Kasbatis. I. L. R. 39 Bom. 625 

ORAL AGREEMENT. 

See Evidence Act (I of 1872), s. 92, 
AND PROV. (2). 

I. L. R. 39 Bom. 399 

ORAL SALE. 

See Transfer of Property Act (IV of 
1882), ss. 4 AND 54. 

I. L. R. 38 Mad. 1158 

ORDINANCE. 

1914— VI. 

See Commercial Intercourse with 
Enemies Ordinance. 

I. L. R. 42 Calc. 1094 

ORIGINAL COURT. 

competency of, to entertain appli- 
cation — 

See Civil Procedure Code (Act V of 
1908), 0. XLV, RR. 15 AND 16. 

I. L. R. 38 Mad. 832 

ORIGINAL SIDE. 

Decision of Judge of, if 

binding on another Judge on Original Side. A 
Judge on the Original Side of the High Court should 
follow the decision of another Judge sitting on the 
same side, hut such decision is not binding on the 
Judges hearing appeals from the > Original Side. 
Chaitram Rambilas V. Bridhi Chand Kesri 
Chand (1915). , I. L* R. 42 Calc. 1140 

19 C. W. N. 820 

ORISSA ZAMINDARI. 

estates in — 

See Chaukidari Chakran Lands. 

I. L. R. 42 Calc. 710 

OUTCASTE. 

See Hindu Law — Joint Family. 

I. L. R. 38 Mad. 684 
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OWNER. 

8ee Madbas Assessment op Land Reve- 
nue Act (I OF 1876), s. 2. 

I. L. R 38 Mad. 1128 


p 

PACHETE RAJ. 

Khorposh grant, re- 

^mption of — Custom — Grant of putni by Baja after 
khorposh grant in grantees lifetime — Death of Baja 
if entitles putnidar to resume in grantee's lifetime — 
Option of heir of grantor to resume in grantee's 
lifetime — Bes judicata — Transfers of Property Act 
(iV of 1882), 5 . 43. On the evidence, held, that the 
Plaintiffs had failed to establish that by custom a 
khorposh grant under the Pachete Raj lapses in the 
grantee’s lifetime upon the death of the grantor 
and the land reverts forthwith to the Raj, but 
■that there was good grounds for the view that a 
maintenance grant in the Pachete Raj is for the 
life of the grantee, but is liable to be resumed by 
the successor of the grantor should the latter die 
•during the lifetime of the grantee. The eases in 
Punchum Kumari v. Gurunarain Deo, 6 Mac. Sel. 
Bep. 166, Gurunarain Deo, v. Unund Lai Singh, 6 
Mac. Set Bep. 354, and Anand Lai Singh v. Gurood 
Bfarayan, 5 Moo. I. A. 82, do not establish the 
custom as alleged by the plaintiff. Where the 
grantor of a khorposh grant purported to resume 
the grant in the lifetime of the grantee and then 
granted a putni in respect of the subject matter 
to another person, and on the grantor's death, 
the putnidar sued to resume the subject-matter of 
the grant from the grantee : Held, that it was not 
a case where s. 43 of the Transfer of Property 
Act could apply since the heir of the grantor was 
'Still free to exercise his option to resume or not. 
If a transferor without title has once become 
entitled to a valid estate in the land, the trans- 
feree’s equity would attach upon it in the hands of 
all persons claiming under the transferor otherwise 
than for a legal interest by purchase for value with- 
out notice — the heir inclusive. A suit by the 
putnidar brought in the lifetime of both grantor and 
•grantee for recovery of the property was dismissed, 
the Court expressing the opinion that the Ichorposh 
grant was not rasumable in the grantee’s lifetime : 
Held, that the decision did not bar the putnidar' s 
suit to recover possession brought after the donor’s 
death. Cheta Bahiba Saheba v. Pubna Chandba 
•Choudhubi (1914) 19 C. W. N. 1272 

PAKKI ADAT TRANSACTIONS. 

Wager, intention to, 

not negatived — Pakka adaiia, position of qua 
client — Transactions by Munim^ — Costs. The exis- 
tence of the pahki adat relationship does not of 
itself negative the existence of an understanding 
•between the adatia and his constituent that no 
delivery should be given 6r taken under forward 
^contracts and that only differences should he 
recovered. Qua the client the pakka adatia is a 


PAKKI ADAT TRANSACTIONS— 

principal and not a disinterested middle -man 
bringing two principals together. The question 
which has to be decided is what on the evidence 
was the common intention of the parties with re- 
gard to the settlement or completion of the transac- 
tions in dispute. A defendant who has success- 
fully pleaded a lawful defence is entitled to his 
costs. Burjorji Butionji v. Bhagwandas Parash- 
ram, I. L. R. 38 Bom. 204, followed. Chhogmal- 
Baleissondas V . Jatnabayan Kanaiyalal (1913). 

I. L. R. 39 Bom. 1 

PALAS OR TURNS OF WORSHIP. 

— - Mortgage — Transferabi- 
lity of palas — Custom — Kalighat Temple — Estoppel 
of mortgagor, even if trustee — Essential attributes 
of valid custom — Public policy, contravention of — 
Onus probandi — Civil Procedure Code {Act V of 
1908), O. XXXIV — Chattels — Intangible property, 
foreclosure of mortgage of — Pledge. Per SIookeb- 
jee J . (Beachcboft J . reserving opinion.) A 
mortgagor, even when acting in a pubHe capacity 
and not for his own benefit, is estopped to deny 
his title, and cannot set up as a defence for himself 
against the mortgagee that the property so mort- 
gaged is trust property which he had no right to 
mortgage. Doe v. Horne, L. B. 3 Q. B. 760; 61 
B. B. 397, followed. This principle is inapplicable 
where the mortgage is void as contrary to Sta- 
tute, Barrow's Case, 14 Ch. D. 432, followed. 
Trustees for a public purpose are not, by the nature 
of their office, protected from the operation of 
estoppel as against the assignees of the original 
parties to the deed in question. Doe v. Horne, 
L. B. 3 Q. B. 760; 61 B. B. 397, Webb v. Herne, 
L. R. 5 Q. B. 642, and Higgs v. Assam Tea Co., 
L. B. 4 Ex. 387, referred to. [View indicated by 
Banebjee j. in MalUka v. Batanmani, 1 C. W. N. 
493, not accepted.] Per Mookebjee and Beach- 
CEOFT JJ . “A custom to be valid must have four 
essential attributes : (i) it must be immemorial ; 
(ii) it must be reasonable ; (iii) it must have conti- 
nued without interruption since its immemorial 
origin; and (iv) it must be certain in respect of 
its nature generally, as well as in respect of the 
locality where it is alleged to obtain and the per- 
sons whom it is alleged to affect.” Tyson v. Smith 
9 Ad. <Ss El. 406, followed. A custom cannot be 
enlarged by parity of reasoning. Arthur v. Boken- 
ham, 11 Mod. 148, Pradyote v. Gopi Krishna, 
I. L. R. 37 Calc. 322, referred to. “A custom 
originating within time of memory, even though 
existing in fact, is void at law,” Mayor of London 
V. Cox, L. B. 2 H. L. 239, followed. Evidence 
showing exercise of a right in accordance with an 
alleged custom as far back as living testimony 
can go, raises the presumption, though only a re- 
buttable one, as to the immemorial existence of 
the custom. Bastard v. Smith, 2 Moo. & B. 129, 
Mercer v. Denne, 2 Ch. 534, followed. If the 

existence of the custom has been proved for a 
long period, the onus lies on the person seeking to 
disprove the custom to demonstrate its impossibi- 
lity. If a custom be against reason {i.e,, artificial 
and legal reason warranted by authority of law^ 
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PALAS OR TURNS OP WORSHIP— concld. 
it has no force in law. When a custom is said to 
be void as being unreasonable, the unreasonable 
character of the alleged custom conclusively proves 
that the usage, even though it may have existed 
from time immemorial, must have resulted from 
accident or indulgence, and not from any rights 
conferred in ancient times. Salisbury v. Gladstone, 
9 H. L, G. 692, followed. The period for ascertain- 
ing, whether a particular custom is reasonable 
or not, is the time of its possible inception. The 
Tanistry Case, {1608) Davis 29, followed. In prac- 
tice, the ELalighat Temple palas have been trans- 
ferred during at least 90 years though in a limited 
market which those alone can enter who are quali- 
fied to become shebait by birth or marriage, the 
time when this custom originated being unknown. 
Proof of the existence of a custom need not be 
carried back by direct evidence to the year 1773 
when the Supreme Court was established, or even 
to 1793 when the first Regulations were passed by 
the Indian Legislature. The customary right 
to make a sale, mortgage, gift or lease of a ^ala 
in favour of persons within a limited circle (the 
transferee being under precisely the same obliga- 
tion to the endowment as the transferor himself), 
is closely associated with and possibly developed 
out of the heritable, devisable, and partible charac- 
ter of a ^ala. Janohee v. Gopaul, I. L, B, 2 Calc, 
665, referred to. A custom of this description 
clearly cannot be characterised on any rational 
grounds as unreasonable or opposed to public 
policy. Eoreclosure, as a remedy of the mort- 
gagee, is not confined to mortgages of land ; it is 
equally applicable to mortgages of chattels, Harri- 
son V. Hart, 1 Comyn, 393, ; 2 Eq. Cos. Ahr, 6, 
followed. A mortgage of intangible property is 
entitled to foreclose the mortgagor quite as much 
as a mortgagee of chattels, Mahamaya Dbbi v, 
Habiuas Haldab, (1914) 

I. L. R. 42 Calc. 455 

PALMYRA JUICE. 

lease of, whether lease oi the 

moveable property — 

See Registeation Act (III of 1877)’ 
S. 17 (i) (c) AND (d). 

I. L. R. 38 Mad. 883 

PARBANASHIN. 

See Peesentation of Complaint. 

I. L. R. 42 Calc. 19 

e:saminatioii of — 

Complaint. I. L. R. 42 Calc. 19 

1. Mortgage by, in 

favour of her legal adviser — Transaction to be closely 
scrutinised — Onus — Proof — that deed was explained 
to executant and she understood it — Belations cognis- 
ant of execution — Inference that deed properly ex- 
plained, if follows — Stipulation in deed to substitute 
for properties mortgaged partitioned share of estate 
under partition, if inoperative — Pleader arid client 
relationship if ceases on; passing of judgment, when 
the time for appealing has not expired, T, a parda- 
nashin lady, and S, her brother, who had been 


PARBANASHIN— co7dd. 

parties in a partition suit with members of their 
family were represented in that suit by one B, 
as their pleader. The suit terminated in their 
favour ; but before the time for appeal had expired, 
property belonging wholly to T was mortgaged in 
favour of B to secure an advance of Rs. 8,000, of 
which Rs. 4,773 was said to have been cash and the 
balance went mainly, if not entirely, in the dis- 
charge of moneys due from S. A clause was 
inserted in the bond to the efiect that after the 
partition should have been effected the property 
awarded to T should be substituted for tbe 
mortgaged properties, and it was admitted that the- 
effect of this would be to quardruple the amount of 
property. There were concurrent findings that this 
clause was not properly explained to the lady, 
but the Trial Court held it to be of no consequence 
as the clause was inoperative. The Trial Judge 
upheld the deed subject to a reduction of the^ 
stipulated interest which he held to be uncon- 
scionable, being mainly influenced by the considera- 
tion that the relatives of the lady must have^ 
been aware of the transaction, because her brother 
was a co-signatory of the deed and two of her 
relatives were the identifying witnesses, but the- 
brother was personally • interested in carrying 
through the transaction by which he derived 
advantage at the expense of the l^dy, and the 
other relatives generally were taking gross- 
advantage of her unprotected st^-te : Held, that 
this was a case of the legal adviser to a pardanishin 
woman acting the part of money-lender to her- 
and procuring the execution by her of a mort- 
gage-bond to secure its repayment, and it was 
difficult to conceive a case in which the Court 
would be entitled, and indeed obliged, to examine 
the transaction with closer scrutiny or to insist 
more sternly on the mortgagee supporting the- 
heavy onus of showing that the client was fuUy 
aware of the meaning and effect of the deed, and 
that the transaction was a fair and honest one. 
That the Trial Judge was in error in holding that' 
in the mortgage-bond, if otherwise valid, the clause 
which was clear in its language stipulating for the 
substitution of T’s partitioned properties for the 
property mortgaged would be inoperative. That 
in the circumstances, the relatives of T should in 
no way have been regarded as the defenders of 
her interests. Mahabib Pbasad v. Taj Begam 
(1914) . . . . 19 C. W. N. 162 

2. Execution of mort- 

gage by — Attestation by witnesses. A mortgage 
executed by a pardanashin lady was attested by 
her husband and another witness. The husband 
actually saw the signature being made and the 
other witness was outside the screen in the same- 
room with the lady and he knew her voice and. 
heard her say “ yes ” when the document was* 
explained to her. Held, that the document was- 
duly attested in accordance with law. Rttkmini 
Kobei V, Nilmoni Bandapadhyaya (1916) 

19 C. W. N. 1309 

3. — -.t-. Illiterate, docu- 

ment executed by and drawn up under her instruction^ 
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— Document if to be explained — Presumption of 
knowledge — Registration — Power -of -attorney, scope 
of. Where a pardanashin lady took a loan from 
another pardanashin lady on a mortgage security, 
had the deed drawn up by her own men under her 
own instruction and then got it registered through 
her muktear and husband authorised to act on her 
behalf by a general power-of-attorney : Held, that 
it was not Necessary that the contents of the 
document should have been explained to her 
after the draft was made, but knowledge of the 
contents was to be presumed, specially as the 
document came from the side of the executant. 
Held, also, that in second appeal, the High Court 
can make deductions from acts without disturbing 
the findings of the lower Appellate Court. Held, 
also, that authority to appear in the Registration 
otSce implied authority to appear for all purposes 
authorised by the Registration Act. Bhuban 
Monmi Dasi v. Gajalakshmi Debi (1915) 

19 0. W. N. 1330 

PARDON. 

See Criminal Procedure Code, s. 339. 

I. L. R. 37 All. 331 

See King’s Prerogative op Pardon. 

1. Wiilidraiml by 

Magistrate not granthig the pardon — Omission to 
state grounds of forfeiture — Necessity of formal with- 
drawal or declaration of forfeiture — Plea of pardon 
to be raised at the trial — Trial of issues of forfeiture 
of pardon and guilt of accused — Criminal Procedure 
Code {Act V of 189&), ss. S37, 339. Under the 
present law no formal withdrawal of pardon nor 
formal declaration of its forfeiture are required. 
If the approver be subsequently proceeded against, 
it is open to him to plead at his trial that the pardon 
has not, in fact, been forfeited, that is, that he 
has not violated its conditions. The two questions 
of forfeiture of pardon and of his guilt of the offence 
in respect of which he received the same, may 
be heard and determined together, under the 
circumstance. Emperor v. Eothia, I. L. R. 30 Bom. 
611, Kullan v. Emperor, I. L. R. 32 Mad. 173, 
and Emperor v. Abani Bhusan GhuckerbuUy, I. L. 
R. 37 Calc. 845, referred to. Emperor v. Sabar 
Akunji (1914) I. L. R. 43 Calc. 756 

2, Failure of ap- 

proval to comply with terms of the pardon on exami- 
nation at the preliminary inquiry — Forfeiture of 
pardon — Commitment of approver along with other 
accused^-Joint trial of approver and others — Plea 
of pardon taken in the Sessions Court — Proper 
procedure thereon — Trial of question of forfeiture as 
a preliminary issue — Power of Jury to determine 
the point — Criminal Procedure Code {Act F of 
1898), ss. 298 {!) {c), 337. Where an approver has 
forfeited his pardon, on his examination at the 
preliminary enquiry, the Magistrate may put him 
in the dock, recommence the enquiry and commit 
him for trial along with the other accused. 
Queen-Empress v. Nalu I. L. R. 27 Calc. 137, 
discussed. Queen-Empress v. Brij Narain Man, 
I. B, R. 20 All. 529, Emperor r. Budhan, I.L.R. 


PARDON— concld. 

29 All. 24, Sultan Khan v. King -Emperor, 5 All' 
L. J. 691, and King-Emperor v. Bala /. L. R. 
25 Bom. 675, followed. When an approver has 
been committed to the Court of Sessions as an 
accused he may plead his pardon in bar at the 
trial, and the Judge must first try the issue of 
forfeiture and take the verdict of the Jury 
thereon, and then proceed with the trial of accused 
for the offences charged. Emperor v. Abani 
Bhushan Glmckerbutty, I. L. R. 37 Calc. 845, dis- 
cussed. Kullan V. Emperor, I. L. R. 32 Mad. 
173, Alagirisami Naichen v. Emperor, I. L. R. 33 
Mad. 514, King -Emperor v. Bala, I. L. R. 25 Bom. 
675, Emperor v. Kothia, 1. L. R. 30 Bom. 611, and 
Emperor v. Kalu, 31 Punj. Rec. 1904, approved. 
Per Beachcroft J. Under the old law the pardon 
remained in force until its withdrawal by the 
authority granting it, in consequence of the approv- 
er failing to observe the conditions of the pardon, 
but under the present law the result of such failure 
is that the approver may be put on trial without 
any formal order of withdrawal or cancellation 
of the pardon. The plea should be taken at thef 
Commencement of the preliminary enquiry and 
considered by the Magistrate. If he decides 
against it or it is not taken before him, the approv- 
er may raise the plea in the Sessions Court. The 
Judge ought to try the question of forfeiture as a 
preliminary issue, on evidence limited to the point 
and take the verdict of the Jury on it before pro- 
ceeding to try the general issue of the guilt of the 
accused. The onus of proof of forfeiture is on 
the Crown. Queen-Empress v. Manich Chandra 
Sarhar, 1. L. R. 24 Calc. 492, declared obsolete. 
Where, however, the Judge tried the question of 
forfeiture with the Jury after some evidence on 
the general issue had been recorded : — Held, that 
the irregularity had not prejudiced the approver 
or the other accused. Semble : When the approver 
deviates from the conditions of his pardon in the 
Sessions Court, he cannot be removed from the 
witness box and placed in the dock as an accused, 
Shashi Rajbanshi v. Emperor (1914) 

1. L. R. 43 Calc. 856 

PAROL ACCEPTANCE. 

See Stamp Act (EC op 1899), s. 57. 

I. L. R. 38 Mad. 349 

PART-PAYMENT. 

See Cheque, paymeist by, 

I. L. R. 43 Calc. 1043 

PARTIES. 

See Civil Peooeddre Code (1908), s. 92. 

I. L. R, 37 AH. 296 
See CmL Procedure Code (1908), 0. L, 
E. 10. I. L. R. 37 AU. 57 

See Civil Procedure Code (1908) 0. 

XXII, R. 10. I. L. R. 37 AU. 336 
See Limitation Act (IX of 1908), s. 22. 

I. L. R. 39 Bom. 739 
See SPEcma Belibf Act (I of 1877), 
s. 42. I. L. R. 37 AU. 185 
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FAETIES — concld, 

to appeal — 

8ee Civil Pbocebtjeb Code (1908), 

0. XLIII, E. 1. I. L. R. 37 AIL 272 

Civil Procedure Code 

{Act y of 1908), s. 92, 0. J., r. 3— Public Peligims 
Trust — Suit to remove a trustee and to recover pos^ 
session of trust property in the hands of a third party 
— Joinder of parties — Alienee of trustee. Where 
in a suit under s. 92 of the Civil Procedure Code 
(Act V of 1908), the second defendant who was 
the alienee of the trust property, the subject of the 
suit, contended that the suit should be dismissed 
as against him on the ground that he was not a 
necessary party to it : — Hdd, that there is no 
reason why, having regard to the provisions of 
O. I., r. 3 of the Civil Procedure Code, the second 
defendant should not be made a party to the suit 
nor why, if the decision of the Court is against 
him, he should not be declared to be a trustee of 
the trust property and be directed to convey the 
property. Budh Singh Dhudhuria v. Nihradaran 
Roy, 2 C. L. J. 431, and Budree Das Muhim v. 
Choony Lai Johurry, I. L. R. 33 Calc. 789, 
distinguished. Gompania Sansinena de Carnes 
Congdadas v. Boulder Brothers, [19101 2 K. B. 364, 
referred to. Alt Haeeiz v. Abdtje Rahaman 
(1915) . . , I. L. R. 42 Calc. 1136 

PARTITION. 

See Babuana Geakt. 

I. L. R. 42 Calc. 682 
See Costs. I. L. R. 42 Calc. 451 

See Execution of beceee. 

I. L. R. 37 AU. 120 

* See Hindu Law — Paetition. 

I. L. R. 39 Bom. 734 

Limitation Act (IX of 1908), Sch. 

1, Aets. 62, 120. 

I. L. R. 37 All. 318 
yS'ee Pee-emption. I. L. R. 37 All. 129 

by grandsons — 

See Hindu Law — ^Paetition. 

I. L. R. 39 Bom. 873 

1. Joint property — 

Infructuous suit for partition no bar to a second 
suit for the same purpose. In the year 1905 the 
plaintiff brought a suit for partition of a house held 
in joint tenancy. The suit was compromised, the 
defendant agreeing to transfer his rights to the 
plaintiff for a consideration, and was accordingly 
dismissed. The compromise, however, was not 
given effect to, and thereafter the plaintiff brought 
a second suit for partition- Hel^, that as soon 
as the defendant failed to carry out the compro- 
mise, the parties were relegated to their rights 
as they existed prior to the compromise. The right 
to bring a suit for partition, unlike other suits, 
is a continuing right; incidental to the owner- 
ship. of joint property and the second suit was, 
therefore, not barred. Nasrat ullah v. Mujib- 
ullah, J. L. R- 13 All. 309, Bisheshar Das v. Ram 
Prasad I. L. R. 28 All. 627, and Madan Mohan 


PARTITION— sowcZd 

Mondul V. Baikanta Nath Mondul, 10 C. W. N. 
839, followed. Gulkandi Lai v. Manni Lai, I. L.- 
R. 23 All. 219, not followed. Muxeeji v. Afzal 
Beo. (1914). I. L. R. 37 Ail. 155 

2. — ; Suit for, if lies 

without including the whole of the joint properties 
in the suit — Principle for Courts to follow in such 
cases — Bengal, Agra and Assam Civil Courts Act 
{XII of 1887), $. 37. The plaintiffs and the defend- 
ants were the joint proprietors of a certain pargana 
which was partitioned by the Collector. At the- 
time of the partition certain lands which were* 
jungle or submerged were excluded from the 
partition, and kept joint. The plaintiff brought 
three suits to have the joint lands partitioned. 
Hdd, that it cannot be said that the general rule 
is that a joint owner cannot claim a partition of 
the joint property without bringing the whole of 
it under partition. The rule to be applied is much 
more elastic and what the Court has to consider 
in cases of this kind under s. 37 of the Bengal, Agra 
and Assam Civil Courts Act, 1887, is justice, equity 
and good conscience. Hem Chandba CHOWDHUKr 
V. Hemanta Kumaei Debi (1914) 

19 C. W. N. 356 

PARTNERSHIP. 

dissolution of — 

^eeMiNOE. 1. L. R. 42 Calc. 225’. 
winding-up of — 

/See Appeal. I. L. R. 42 Calc. 914 

1. Agreement for 

joint venture in business — Contract Act {IX of 1872)r 
ss. 239, illustration {a), 249, 261, 262 — Liability of 
co-adventurers against whom there is no document of 
debt binding on its face — Operations of buying and 
selling natural to a partnership, and for the partner- 
ship — Liability of both defendants on hundis drawn 
separately by each for payment of his own share of 
goods — Criterion as to transaction being or not 
being a partnership transaction. The respondents 
carrying on business in Mauritius and having 
separate offices in Bombay made an agreement 
for one year “ for the purpose of doing business- 
in partnership” in brown sugar to be shipped 
from Mauritius to Hongkong, and there disposed of 
on commission sale by the appellant, a Bombay 
merchant with an agency at Hongkong, the* 
profits of the joint venture to be shared by the- 
respondents equally. The shipments were to be 
made jointly in Mauritius, a half share by each, 
of the respondents, each one drawing hundis- 
against his own half share, and separate account 
sales of their respective shares to be rendered to* 
them by the appellant who undertook to arrange- 
for the necessary credit if the Banks in Mauritius 
would not discount the hundis drawn by the res- 
pondents ; and an endorsement to that effect- 
was made on the agreement and signed by the- 
appellant. The terms of the agreement were carried, 
out and shipments of sugar were made, but ini 
respect of the hundis drawn by each respondent- 
against his half share recourse was not had first- 
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PARTNERSHIP— C077W. 

to the Banks in Mauritius, but the hundis were at 
once drawn on and accepted by the appellant at 
Bombay. The shipments resulted in a loss. The 
first respondent had, when the hundis drawn by 
him became due, retired them, but the second 
respondent who had become insolvent, had not 
retired the hundis of v hich he the draw er with 

the result that tbe appellant whose name was on 
the hundis as acceptor had to retire them. In a 
suit by the appellant against the respondents and 
the Official Assignee for the money advanced to 
pay the hundis, the first respondent alone defend- 
ed it, his defence being that he had paid all the 
hundis drawn by him, and was not liable for those 
drawn by the second respondent. Held (reversing 
the decision of the Court of Appeal in India), that 
the agreement created a “ partnership ” between 
the respondents within the definition in s. 239 
of the Contract Act (IX of 1872) which governed 
the case. But it was a partnership of a limited 
character, and consequently liability to be 
enforced against one partner, when there was no 
document of debt which on its face bound him, { 
could only be Justified if it was shown that what 
he did was within the operations natural to the 
partnership and for the partnership. On the terms 
of the agreement the purchase of the sugar under 
it became a purchase for the partnership and any- 
one who sold the sugar or advanced money by 
which the sugar was bought was crediting the 
partnership with goods or money. If either party 
in the case bought sugar and then re-sold it under 
the provision in the agreement for re-sale in 
Mauritius he could not refuse his co -adventurer a 
share of the profit he made. The joint adventure 
began not when the goods were shipped, but from 
the moment the sugar was bought. The appellant 
too was acquainted with the w’hole terms and 
conditions of the agreement, and knew therefore 
that by advance of credit he was helping the part- 
nership in its purchase of sugar. That credit was 
not given in the precise way contemplated by the 
agreement ; but that the respondents availed them- 
selves of the appellant’s credit appeared^ on the 
hundis themselves. When a drawer discounts 
an acceptance which is given at a time when the 
acceptor owes no money to the drawer, it is idle 
to say that the drawer does not avail himself of 
the acceptor’s credit. Moreover, on the evidence 
of the first respondent himself in cross-examina- 
tion “ the sugar purchased was aU paid for by the 
hundis accepted by the appellant,” As to the 
criterion to be applied to the particular facts of 
each case in order to see whether the transaction 
is or is not a partnership transaction, the cases of 
Qmifhwaite v. D%tchworth, 12 East 421, 42$, Saville 
V. Eohertson, 4 T, M* 120, and Heap v. Dobson, 
15 C, B. N. S, 4$0, in the English Courts ; and 
Cunningham v. Kinnear, 2 Pat, App. Cos. 114, 
British Linen Com^nyY, Alexander, 15 D,271, 
and White v. McIntyre, SD, 334, in the Scottish 
Courts ; and Bell’s Commentaries on the Principles 
of Mercantile Jurisprudence, s. 395, were referred 
to. Karmali Abdtjlla V , Karimji Jiwanji (1914) 
I. L. R, 89 Bom. 261 


PARTNERSHIP— 

2. Dissolution of 

Partnership — Partition, suit for — Dispute as to 
whether a mortgage hound one or both partners — 
Compromise admitting debt to he in part payable by 
each — Suit by Mortgagee decreed against one partner 
only — Other partner if relieved from paying Ms 
admitted share of debt — Payment of whole debt by 
other partner — ’Contribution. Following on a. 

dissolution of partnership between L and B. L sued 
B for partition, and one of the questions in dispute- 
was whether a mortgage of the partnership property 
by jS in favour of K was payable by B alone* 
or by both partners equally. A decree was passed 
on compromise by which L undertook to pay 
Rs. 8,200 to the mortgagee and B that he should 
free A's portion of the property from the mortgage. 
L paid only Rs. 200 to N, who thereafter to- 
enforce his mortgage brought a suit in which it 
was eventually decided that the mortgage bound 
only H’s share, and N was paid off by sale of 
share, R’s representatives then sued L for 
Rs. 8,000. Held, that by the compromise L admitted- 
that the debt due to N was a partnership debt 
-whereof L was liable to pay Rs. 8,200, and from 
that moment Rs. 8,200 became a debt due by 
L to N for the purpose of adjustment between- 

' the ex -partners ; and it was not open to L’s- 
; representatives to get out of the compromise by 
which L was bound, by saying that if X’s suit haJi 
' been then decided, L would have found himself’ 

I free of the liability without entering into the 
! undertaking to pay Rs. 8,200. B having had to 
[ pay \^'hat L should have, to make good the terms 
’ of the compromise L was bound to pay it to. 

I Ramlal V . Naesing Das (1914) 

I 19 C. W. N. 19a 

3. Business — Suit 

for contribution by partner for money advanced in 
satisfaction of debt inoiLrred jointly for partnership 
purposes, if lies. The plaintiff and the defendants 
borrowed money for carrying on a joint business. 
The creditor obtained a decree against them but. 
executed it against the plaintiff alone and realised 
the entire amount from him. The plaintiff brought- 
a suit for contribution against each of the defend- 
ants for the sum payable by him in respect of 
the debt. The finding was that the money was 
borrowed by the plaintiff and the defendants jointly 
and was applied for the partnership business, , 
that there had been no adjustment of accounts, 
as alleged by the defendants and the plaintiff 
had not been paid the sum due to him. Hdd,. 
that a suit for contribution was obviously main- 
tainable. That s. 43 of the Contract Act in the* 
absence of a contrary intention appearing from 
the contract between the parties did not stand in 
the way of the plaintiff . Labajt Saebak v. 
ChoyenMallie (1914) . 19 C. W. N. 768 

4. Partner, suit by, 

against other partners for damages for use and occu- 
pation of partnership property, maintainability of. 
G, the owner of a mill, entered into a partnerships 
agreement with two other persons in respect of 
the mill business. The mill was placed at the- 
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P AETNERSm?-'- condd, 

•disposal of and used by tbe firm thus constituted : 
cash was to be supplied by one of the partners and 
the profits were to be distributed in certain pro- 
portions. A suit for dissolution of partnership 
was instituted, and while this was pending the 
plaintiff purchased the right, title and interest of 
G in the mill and subsequently sued the members 
iOf the partnership firm for recovery of damages 
for use and occupation of the mill. Held, that 
whether the mill became part of the partnership 
■assets by the deed of partnership, or continued to 
■be the private property of G, the plaintiff’s suit 
was in either case not maintainable. Manie-tjddin 
c;. Jnajtejtdra Nath Bash (1914) 

19 C. W. N. 1115 

PASTURE LAND. 

See IVIadbas Estates Land Act (I of 
1908), s. 3. I. L. R. 38 Mad. 738 

PASTURE RENT. 

recovery ot — 

See Madbas Estates Land Act (I of 
1908), s. 3. I. L. R. 38 Mad. 738 
PATERNAL AUNT. 

See Hindh Law — Ghabdian. 

I. L. R, 38 Mad. 1125 

PATNI LEASE. 

See Phtnl 

Chota Nagpur Encum- 

bered Estates Act (Be7igal, VI of 1876 as amended 
hy Act V of 1884) s. 17 — Buies under s. 19 of Act, 
Bute 16 — Patni lease executed hy Deputy Commis- 
sioner as manager of Barahhum Estate under the 
Act — Sanction of Commissioner — Objection that 
patni lease had not been submitted to Commissioner 
after he had sanctioned all the details — Sanction 
granted for lease to a firm and lease given to a Limit- 
id Company — Stipulation for payment of Bonus — 
Payment after time fixed. The grant oi a patni lease 
tunder the Chota Nagpur Encumbered Estates 
Act (’Bengal Act VI of 1876 as amended by Act 
V of 1884) s. 17, and r. 16 of the rules made under 
the Act, necessitate the sanction of the Commission- 
er. In a suit to have a patni lease, executed by 
the Deputy Commissioner as the manager under 
the Act of the Barabhum Estate on behalf of the 
proprietor, the father of the plaintiff (appellant) 
declared void and inoperative as not having 
received a valid sanction : — Held, that where it has 
been affirmatively established that a transaction 
itself in all its essential particulars has obtained the 
sanction of the Commissioner, and then it becomes 
requisite that the transaction be carried into 
•effect by the preparation of an appropriate deed, 
an objection merely on the ground that the docu- 
ment ultimately prepared has not been submitted 
for sanction, cannot be sustained. In adminis- 
trative and departmental action it must neces- 
sarily be the case that formal details may have to 
be entered upon in order to carry into effect, and 
put into legal shape the arrangement to which the 
sanction was given. Where such a sanction was 
.given for a patni lease to be granted to “ Robert 
Watson and Co. a firm of individual men. 


PATNI LEASE— 

and the actual lease was executed in favour of 
“ Robert Watson and Co., Limited, ” the firm 
having been converted into a Limited Company : — 
Held, on the facts of the case, that when the nego- 
tiators in the course of the correspondence men- 
tioned “ Robert Watson and Co.,” they did in 
fact mean and were perfectly understood to mean 
“ Robert Watson and Co,, Limited,” the fact of the 
incorporation of the Limited concern being well 
known, and that therefore the misdescription did 
not, under the ordinary principle applicable to such 
matters, affect the validity of the sanction or of the 
patni lease. In this view it was unnecessary 
to decide as to the effect in law of the difference 
in the “_per50wa” of the two descriptions. Hdd, 
€ also, that the sanction of the Commissioner 
in this case was not merely a sanction of a 
proposal to grant a patni. The proposal had 
been made ; it had been accepted ; a contract was 
accordingly completed on the subject, and it was 
that contract so completed that was sanctioned. 
The patni lease stipulated for the payment 
of a salami or bonus, and the letter granting 
the sanction contained the clause, “ provided the 
amount be paid before the end of March 1890.” 
Some delay occurred owing to an exchange of 
views being necessary as to the actual wording 
of the draft patni, but the lease was finally settled 
by both parties, and the salami was paid on 25th 
June 1890 : — Hdd, that the lease would not after- 
wards have been open to a challenge to be made by 
the Deputy Commissioner himself, or for the Com- 
missioner’s sanction to be withdrawn; and d 
fortiori there was no ground for sustaining such a 
challenge when put forward long afterwards on 
behalf of the debtor’s successor by whom the suit 
was brought. Ram Ranai Singh Deb Dab- 
PASHAHA V. MaTHEWSON, (1915) 

I. L. R. 42 Calc. 1029 

PATTA. 

See Madras Estates Land Act (I of 
1908) ss. 54 AND 78, cL. (2). 

I. L. R. 38 Mad. 629 

■ PAYMENT. 

plea of — 

See Mortgage. I. L. R. 37 All. 426 

PEDIGREE. 

See Evidence Act (I of 1872), s, 32(5). 

I. L. R. 37 AU. 600 

PENAL ASSESSMENT. 

levy of — 

See Madras Land Encroachment Act 
(in of 1905), ss. 3, 5, 14. 

I. L. R. 38 Mad. 674 

PENAL CODE (ACT XLV OF 1860). 

— ss. 40 and 79 — Madras Forest Act (F 

of 1882), offence under— Justification, plea of, not 
available. The plea of justification provided by 
s. 79 of the Indian Penal Code (XLV. of 1860) is 
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PENAL CODE (ACT XLV OF i860) — contd. I 

' s. 40 — concld. 

available only for an offence punishable by the 

Penal Code and not for offences punishable by 
any special or local law and hence the belief of the 
accused that he was justified in his act does not 
exculpate him from punishment for his guilt under 
s. 21 of the Madras Porest Act. Emjoeror v. Kas~ 
sim lsul)f Id Bom. L. E. 366, dissented from. In 
re Pencliul Eeddi, 9 Mad. L. T. 216, followed. 
i?e Lewis (1913) I. L. R. 38 Mad. 773 

s. 76— 

Peactice . I. L. R. 39 Bom. 326 ■ 

S. 80 — Plea of accident — Onus on ac- 
cused — Criminal case — Motive for committing 
offence — Criminal Procedure Code {Act V of 1S9S), 
s. 342 — Written statement filed by accused — Exami- 
nation of accused hy Court, Per Chitty, J. If 
the accused puts forward a substantive defence 
of accident within the purview of s. 80, Indian 
Pena] Code, it is incumbent upon him to prove it. 
Where the evidence as to the deed is sufficiently 
convincing, it is immaterial to consider with what 
motive it was done. Per Beachcroet, J. There 
is no provision in the Code of Criminal Procedure 
for the making of a written statement by an accused 
in the Sessions Court and the practice of refusing 
to answer questions and of putting in a written 
statement is a pernicious one. King -Emperor 
V, Dwijendra Chandra Mekheejee (1915) 

19 C. W. N. 1043 

SS. 82, 83 — Offence of rape committed 

by a boy under fourteen — Presumption, Held, that 
the presumption of English law against the possi- 
bility ofjthe commission of the offence of rape by a 
boy under the age of years 14 has no application 
to India. Emperor i\ Paras Ram Dhbe (1915) 
I. L. R. 37 All. 187 

S, 86 — Interpretation of — Drunhenness 

— Knowledge and intent. Per Ayling, J. Ordi- 
nary druiikenness makes no difference to the 
knowledge with which a man is credited and if 
an accused knew what the natural consequences 
of his act were he must he presumed to have in- 
tended to cause them. Per Tyabji, J. — S. 86, 
Indian Penal Code, must be construed strictly. 
It provides that the intoxicated person shall be 
dealt with as if he had the same hnoivledge as he 
would have had if he had not been intoxicated, 
but it does not provide that he shall be dealt 
with as if - he had the same intent. Ee Mandru 
Gadaba (1914) L L. R. 38 Mad. 479 

SS. 109, 116, 120B— 

See Misjoindee of Charges. 

I. L. R. 42 Calc. 1153 

— SS. 120, 120A, 120B, 121A— 

See Charge . 1. L. R. 42 Calc. 967 

s. 120B — Conspiracy. Fletcher, J. — 

In cases of conspiracy the agreement between the 
conspirators cannot generally be directly proved 


PENAL CODE (ACT XLV OF I860)— ccm^£f. 
s. 102B— 

but only inferred from other facts proved in the 
case. Beachcroft, J. — That on a conviction 
under s. 120B, Indian Penal Code, if an offence has 
been committed the punishment is provided hy 
s. 109, Indian Penal Code, and if an offence has not 
been committed the punishment is limited to 
the extent provided by s. 116. Semhle : Strictly 
speaking in cases where an offence |ias been com- 
mitted in pursuance of a conspiracy there should 
not be any conviction for conspiracy but for abet- 
ment of the offence ; for conspiracy followed by 
an act done to carry out the purpose of conspiracy 
amounts to abetment. Khagendra Nate Chah- 
DHURi V. EIing-Empeeor (1914) 

19 C. W. N. 706 
1 L L. R. 42 Calc. 1153 

I s. 182— 

; See Civil Procedhee Code (1908), ss. 68 

I AND 70, SCH. III. 

i I. L. R. 37 All. 334 

' — s. 185 — “ Property ” — Exclusive right 

; to sell drugs. Held, that a person who bid at an 
I auction of the right to sell drugs within a certain 
I area under a false name, and when the sale was 
! confirmed in his favour, denied that he had ever 
I made any bids at all, was rightly convicted of an 
. offence under s. 185 of the Indian Penal Code. 

' Queen v. Eeazooddeen, 3 W. E. Cr. E.33, referred to 
1 EmperoPv V . Bishan Prasad (1914) 

1. L. R. 37 AIL 128 

ss. 188, 2^9— Epidemic Diseases Act 

{III of 1897), ss. 2 and 3 — Local Gover^iment — 
Delegatioii of ^iowers to — Eegzdaiions under the Act — 
j EuJe 104 of the Regulations ultra vires of the Local 
j Qover7iment. A delegation under r. 104 by the 
j Collector to a Divisional Officer of the power to 
I call upon people to evacuate houses is illegal and 
an omission to comply with the order of such officer 
acting under such delegated authority is not an 
illegal omission. Ee Nagappa Thevan (1913) 

I. L. R. 38 Mad, 602 

s. 226B— 

See Warrant, validity of. 

I. L. R. 42 Calc. 708 

s. 283 — Obstruction, causing of — Whe- 
ther necessary to prove an/y particular individual 
obstructed. IVhere the evidence showed that an 
obstruction placed on a road must necessarily 
prevent vehicles from passing at aU and foot-pas- 
sengers from passing without inconvenience. 
Held, that it is a necessary inference that persons 
were obstructed and that it is not necessary to 
expressly prove that any specific individual was 
actually obstructed. The Queen v. Khader Moidin, 
I. L. E. 4 Mad. 236, not followed. Queen-Empress 
V. Veerappa Chetti, I. L, E. 20 Mad. 433, com- 
mented on. Ee Venkappa (1913) 

I. L. R. 38 Mad. 305 

S. 302 — Criminal Procedure Code {Act 

V of 1898), ss. 374, 376 — Accused charged with 
murder — Duty of presiding Judge as to arranging 

N 
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PENAL CODE (ACT XLV OF 1860)— 

S. 802 — concld> 

for Ms defence — Re-trial on the same charge. The 
accused who was undefended in the Sessions Court 
was convicted under s. 302, Indian Penal Code. 
The case came up to the High Court for confir- 
mation of the sentence of death under s. 374, 
Criminal Procedure Code, and also on appeal. 
Held, that accused persons charged with murder 
should not go undefended. The respective duties 
of the Judge and the Bar as to the defence of such 
accused persons pointed out. The High Court 
held that on the evidence as it stood the sentence 
of death could not be confirmed and directed 
under s. 376, cl. (6), a re-trial of the accused on the 
same charge after arrangement being made for 
his defence. King-Empebor v. Mohar Ali 
Sheikh (1915) . . . 19 C. W. N. 556 

s. 323— 

ySee Batliep. . I. L. R. 42 Calc. 313 

. ss. 332,323 — Public servant in the exe- 
cution of his duty as such — House search by Excise 
Inspector without a warrant — Assault on Inspector. 
An Excise Inspector in searching the house of a 
person, under the suspicion that he would find 
cocaine there, committed many irregularities. He 
had no warrant authorising him to make the search, 
he had brought only one search witness and he 
directed a constable to scale the outer wall of the 
house. The accused assaulted and beat him. 
Held, that the Inspector and the constables were 
not acting in the discharge of their duties as public 
servants and the accused were not guilty of an 
ofience under s. 332 of the Indian Penal Code, 
but were guilty of an offence punishable under 
s. 323 of the said Code. Queen-Empress v. Dalip, 
I. L. R. 18 All. 246, followed. Emperor u. Mttkh- 
TAE Ahmad (1915) I. L. R. 37 AU. 853 

ss. 337, 338 — Hurt caused by rashness 

or negligence — Halcim — Performance of eye-operation 
with ordinary scissors — N eglect of ordinary precau- 
tions — Partial loss of eye-sight. The accused, a 
Hakim, performed an operation with an ordinary 
pair of scissors, on the outer side of the upper lid 
of the complainant’s right eye. The operation was 
needless and performed in a primitive way, the 
most ordinary precautions being entirely neglected . 
The wound was sutured with an ordinary thread. 
The result was that the complainant’s eye-sight 
was permanently damaged to a certain extent. 
The accused was on these facts convicted of 
an ofience punishable under s. 338 of the 
Indian Penal Code. He having applied to the 
High Court : — Held, that the accused had acted 
rashly and negligently so as to endanger human 
life or the personal safety of others. Held, also, 
that the act of the accused amounted to an ofience 
punishable under s. 337 of the Indian Penal Code, 
since there was no permanent privation of the sight 
of either eye in consequence of the operation. 
Where a Hakim gives out that he is a skilled opera- 
tor and charges considerable fees, the public are 
entitled to the ordinary precautions which surgi- 


PENAL CODE (ACT XLV OF i860)— 
S. 337 — concld. 

cal knowledge regards as imperative. To neg- 
lect such precautions entirely is negligence such 
as is contemplated by the criminal law. Emperor 
V. Gulam Hyder Punjabi (1915) 

I. L. R. 39 Bom. 523 

ss. 366, 372 — Kidnapping — Buying or 

selling minor girls for the purpose of prostitution. 
A low caste girl left her lawful guardian of her 
own free will and subsequently met the accused 
Ewaz Ali and lived with him for some time. Later 
he made her over to certain persons who, repre- 
senting that she was a member of a higher caste, 
induced a member of such higher caste to take 
her in marriage and to pay money for her in full 
belief that such representation was true. Held, 
that Ewaz Ali was neither guilty of an offence 
under s. 366 of the Indian Penal Code inasmuch 
as he did not take or entice her away from her 
legal custody nor of an offence under s. 372 of the 
said Code. King-Emperor v. Ram Chander, 12 
All. L. J. 265, Empress of India v. Sri Lai, 1. L. R. 
2 All. 694, followed. King-Emperor v. Jetha 
Nathoo, 6 Bom. L. R. 785, referred to. Emperor 
z;. Ewaz Ali (1915) . . I. L. R. 37 Ali, 624 

__s. 405 — Criminal Procedure Code (Act 

V of 1898), ss. 179 and 182 — Criminal breach of 
trust — Hundis sent from Dharapuram — Cashed in 
Bhmbay — Jurisdiction. The offence of criminal 
breach of trust is completed by the misappropria- 
tion or the conversion of the property dishonestly. 
It is only the intention which is essential, whether 
wrongful gain or loss actually results is immaterial ; 
it is a consequence, but no essential part of the 
offence, and a person is not accused of the offence 
by reason of it. Where, therefore, the accused, 
brokers in Bombay, were charged in the Court 
of the Sub-Divisional Magistrate of Erode with 
the offence of having committed criminal breach of 
trust in respect of the proceeds of certain hundis, 
entrusted to them by the complainants, merchants 
at Dharapuram, for encashment at Bombay. 
Held, that the hundis having been cashed and the 
proceeds misappropriated by the accused in 
Bombay the Erode Court had no jurisdiction to try 
the case. Ganeshi Lai v. Nand Kishore, I. L. R. 
34 All. 487, approved. Assistant Sessions Judge 
of North Arcot v. Ramaswami Asari, 20 Mad. L. J. 
235, distinguished. Queen-Empress v, O^Brien, 
I. L. R. 19 All. Ill, and Emperor v. Mahadeo, 
I. L. R. 32 All. 397, commented on. Held, also, 
that, where, as in this case, the complaint clearly 
charged dishonest misappropriation to accused’s 
own use and not use or disposal in violation of 
law or contract, th^ offence fell under the first 
part of s. 405 of the Indian Penal Code and not 
under the second. And secondly, if it were other- 
wise, the offence would be committed where the 
dishonest use or disposal took place, not where the 
contract was made, or should have been perform- 
ed. Re Rambilas (1914) I. L. R. 38 Mad. 639 

s, 424 — Conviction of a ryot under 

Madras Estates Land Act (I of 1908), for dishonest 
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PENAL CODE (ACT XLV OF 1860) — concld. 
S. 424 — concld, 

•concealment and removal of crops, legality of — 
Madras Estates Land Act (I of 1908), sa. 73 and 
212, no bar to conviction. The accused who was a 
ryot under the Madras Estates Land Act and who 
was hound under the conditions of his tenure to 
share the produce of his land with the land-holder 
in a certain proportion dishonestly concealed and 
removed the produce thus preventing the land- 
holder from taking his due share. Held, that the 
provisions of ss. 73 and 212 of the Madras Estates 
Land Act were no bar to a conviction of a ryot 
under s. 424, Indian Penal Code, for the dishonest 
concealment and removal. Re Sivanupastdia 
Thevan(1914) I. L. R. 38 Mad. 793 

s. 456 — Lurking house trespass — In- 

ientr^Burden of proof. The accused twas found 
inside the complainant’s house at 2 a,m., and 
when arrested made no statement as to his reasons 
for being there. On being sent up for trial he 
-stated, but could not prove to the satisfaction 
of the Court, that he had an intimacy with a widow 
living in the house. Held, that the presence of the 
accused in the house at that hour pointed to a 
■guilty intent and it was for him to rebut that 
presumption. Emperor v. Ishri, I, L, R, 29 AIL 
46, followed. Emperor v. Jangi Singh, 1. L, R. 26 
All, 194, Sella 3Iuihu Servaigaran and JIofia?jan 
V. Palla 3IuiJm Kariippan, 21 31a d, L, J, 161, 
Queen-Empress v. Rarjapadmjachi, 1. L. R. 19 
Mad, 240, and Premammdo Shaha v. Brindahiui 
'Chung, 1,L.R. 22 Calc. 991, referred to. E.-^epebor 
V, Mulea (1915) . . L L. R. 87 Ail. 396 

ss. 478, 486 — Trade-mark, ^neaningof — 

8, 28 — Counterfeiting, what amounts to. The trade- 
mark alleged to be counterfeited was that of a 
company who were the manufacturers of a kind 
of tooth powder sold in boxes. It appeared that 
apart from two points of difference the imitation 
of the whole design was most marked and com- 
plete. Held, that the expression “trade-mark” 
as defined in s. 478 must not he confined to the 
trade-mark of the complainants registered in 
England, hut must include the whole design on 
the top of the box and the black label pasted 
round the side. That the case clearly came wit^ 
the definition of “ counterfeit ” in s. 28, Indian 
Penal Code. NiLMOSTRy Nag v, Bijrga Paba 
Bahebjee (1915) 19 C. W. N. 957 

Chaps. XII and XVH— 

See Crbeqtal Procebure Cobe (Act 
V OE 1898), s. 348. 

I. L. R. 38 Mad. 552 

PENALTY. 

See Interest . I. L. R. 42 Calc. 652, 690 
PENSIONS ACT (XXHI OF 1871). 

ss. 4, 6, 6 — Suit for a declaration affect- 

mg the liability of Government — Jurisdiction of civil 
Court, The plaintiff came into Court claiming in 
■effect a declaration that he was entitled to be 
considered ^ as the assignee of the Government 


j PENSIONS ACT (XXHI OP 1871)-concld. 
j S. 4 — contd, 

i revenue payable in respect of certain property 
! as being the reversioner to one Dalpat Rai, who 

* was the last assignee. He produced a certificate 

• purporting to be a certificate under s. 6 of the Pen- 
sions Act, 1871, but it was a certificate granted in 
respect of some former litigation between the 
plaintiff and a rival claimant to the property. 
Held, that the suit as framed could not be enter- 

i tained without the production of a certificate in 
I conformity with s. 6 of Act No. XXIII of 1871 ; 
j that the certificate produced was not in confor- 
! mity with s. 6 of the said Act, and that in any case 
I it would be impossible to pass a decree in favour 
i of the plaintiff without affecting the liability^ of 
j Government to pay such grant within the mea nin g 
I of the section. The Secretary of State for India v. 
i Moment, I, L, R. 40 Calc. 391, distinguished. 

' Secretary op State for Inbia v. Jawaheb Lae 

I (1915) 1. L. R. 37 Ail. 338 

i . s. 6 — Saranjam — Grant of land revenue 

— Suit to recover — Colleciofs certificate — Admission 
of pleader binding on client — Prdiniinary decree-— 
Appeal — Remand — Civil Procedure Code [Act Y of 
: 190S) 0, XLI, r, 23. The grantee of a Saranjam 
1 filed a suit for the recovery thereof and at the trial 
; a preliminary issue was raised as to the maintain- 
ability of the suit without the certificate provided 
, for by s. 6 of the Pensions Act. The grantee’s 
pleader admitted a certificate was necessary but 
after several adjournments for the purpose failed 
to produce a certificate. A decree was thereupon 
' passed on the preliminary issue dismissing the suit. 

I On appeal by the grantee it was contended that 
he was not bound by the admission of the pleader 
: and it was stated that such evidence could be 
' produced as would render a certificate unnecessa^. 

J Held, that the grantee was bound by the admission 
I of Ms pleader and that even if he was not so bound 
j there was no material before the Court to justify 
i a revel sal of the decree and therefore a remand 
: under O. XLI, r. 23 of the Civil Procedure Code 
(Act V of 1908) was impossible. In the absence 
of evidence to the contrary, the grant of a Saran- 
jam must he presumed to be a grant of land revenue 
and not of the soil. Ramckandra v. Venkatarao, 
I. L, R, 6 Bom. 598, and Raja Bommadevara Venkata 
Narasimha Naidu v. Raja Bommadevara Bhashya 
Karlu Naidu, L. R. 29 I. A. 76, referred to. 
Dattajirao Ghorpabe V. Nelrantrao (1914) 

I. L. R. 39 Bom. 852 


PERFORMANCE. 

See CrvTL Procebbre Cobe (Act V op 
1908), 0. XXIII, R. 3. 

I. L. E. 38 Mad. 859 

PERJURY. 

SfeeFRATJB I. L. R. 38 Mad. 203 

Witness — Deposition 

not read over to witness in the hearing of accused 
or his pleader but read by witness himself — Inad- 
missibility of deposition in svhseguent trial for 
giving false evidence — Proceeding against witness — 

N 2 
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PERJURY— -ccmcZf^, 

Freliminary inquiry — Omission to record statements 
of witnesses examined thereat — Order for ^prosecution 
not containing assignment of the false statements — ; 
Criminal Procedure Code {Act V of 1898), ss. 360 
{!), 476 — Practice. S. 360 (i) of the Criminal 
Procedure Code requires the evidence of a witness 
to be read over to him in the hearing of the accused 
or his pleader, so as to enable the latter to correct 
any mistakes in it. The reading of the deposition 
by the witness himself is not a compliance with 
the section, and renders the record of it inad- 
missible in a subsequent trial against him under 
s. 193 of the Penal Code. Mahendra Nath Misser 
Y. Emperor, 12 C. W. N. 845, and Jyotish Chandra 
MuJcerjee v. Emperor, I. L. B. 36 Calc. 955, 
followed. Although s. 476 of the Criminal Proce- 
dure Code does not expressly provide for the 
manner in which the preliminary inquiry there- 
under is to be recorded, a summary of the state- 
ments of the witnesses examined thereat should 
be made. An order under the same section, direct- I 
ing the prosecution of a person for giving false ! 
evidence, should set out the statements alleged 
to be false. Emperob v. Jogendba Nath Ghose 
(1914) . . . . I. L. R. 42 Calc. 240 

PERMANENT LEASE. 

8ee HmDir Law — Religious Endowment 

I. L. R. 42 Calc. 636 

PERMANENT SETTLEMENT. 

^SeePiSHEBY . I. L, R. 42 Calc. 489 
See Madras Irrigation Cess Act (VII 
OE 1865), s. 1 . 1. L. R. 38 Mad. 997 

PERPETUITIES. 

^ rule of, applicable to Hindu Law 

also — 

See Pre-emption. 

I. L. R. 38 Mad. 114 

PERSONAL COVENANT. 

/See Limitation . I. L. R. 42 Calc. 294 

PERSONAL DECREE. 

See Decree-holder. 

I. L. R. 38 Mad. 677 

PETITION. 

for winding up — 

See Company . I, L. R. 39 Bom. 16, 47 

PIAL. 

over a drain, right to — 

See Municipal Council. 

^ I. L, R. 38 Mad. 6 

PIECEMEAL TRIAL. 

^eeBAiLiEF. . I. L. R. 42 Calc. 313 

PITRAI CHELA. 

See Hindu Law — Succession. 

I. L. R. 89 Bom. 168 


PLAINT. 

See CouRT-EEE . I. L. R, 42 Calc. 370 

amendment of — 

See U. P. Court oe Wards Act (III or 
1899), s. 48 . . I. L. R. 37 All. 13 

presentation of — 

See Madras Estates Land Act (I oe 
1908), s. 192 . I. L. R. 38 Mad. 295 

PLEADER. 

admission by — 

See Pensions Act (XXIII oe 1871),. 

s. 6 . . I. L. R. 39 Bom. 352 

PLEADINGS. 

See Arrest oe Ship. 

I. L. R. 42 Calc. 85 

1. Change of case — 

Suit on hatchitta — Suit on accotmt stated — Altera- 
tion of suit on account stated to suit on account 
stated in previous year when account stated found 
to he forgery. The plaintiffs sued to recover the 
principal and interest due on a certain hatchitta. 
The plaintiffs alleged that they were the pro- 
prietors of a joint bank, that the father of the 
defendants used to borrow money on hatchittas 
from their bank, that accounts were adjusted up 
to 1308 and the father of the defendants signed 
the hatchitta for 1308 on which the suit was brought. 
The lower Court found this hatchitta to be a for- 
gery, but gave the plaintiffs a decree on the hat- 
chitta for 1307 : Held, that the suit being on an 
account stated and not on an open account and. 
the account stated, sued on, being found to be a 
forgery, the suit could not be altered to one on an 
account stated in a previous year. In any case 
it ought not to have been done with retrospective 
effect. Bhalro Prosad v. Gojadhar Prosad 
Sahu(1914) 19 C. W. N. 170 

2. Issues not ex- 

pressly framed, when may and when should not he 
determined. Where the parties have gone to trial,, 
knowing what the real question between them 
was, the evidence has been adduced and discussed 
and the Court has decided the point as if there 
j was an issue framed on it, the decision will not be 
I set aside in appeal simply on the ground that no 
issue was framed on the point. Where the failure 
to frame the issue has led to an unfair trial or 
miscarriage of justice the case will be remanded 
for retrial. Mohiudden v. Pirthi Chand Lal 
Choudhury (1914) . . 19 C. W. N. 1159 

PLEDGE. 

See Palas or Turns oe Worship. 

I. L. R. 42 Calc. 455 

POLICE OFFICER. 

statement made to — 

See Criminal Procedure Code (Act V 
OE 1898), s. 162. 

I. L* R. 39 Bom. 58 
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P3LICE REPORT. 

See CB33IIKAL Peocedube Code (Act V 
OF 1898), s. 195. 

1. L. R. 38 Mad. 1044 
/SeeSuBETY . I. L. R. 42 Calc. 706 

POSSESSION. 

See AcQtnESCENCE. 

I. li. R. 37 All. 412 

See CoDBT Fees Act (VII of 1870), 
ss. 7, ETC. I. L. R. 38 Mad. 1184 

See Land Revenue Code (Bom. Act V 
OF 1879), ss. 65, 66. 

I. L. R. 39 Bom. 494 j 
See Tbansfeb of Pbopebty Act (IV of i 
1882), ss. 4 AND 54. ! 

I. L. R. 38 Mad. 1158 ; 

by widow — 

See Hindu Law — ^IVIaintenance. ! 

I. L. R. 38 Mad. 153 

length of — I 

See Municipal Council. , 

I. L. R. 38 Mad, 6 

recovery of — 

See Tbansfeb of Pbopebty Act (W of 
1882), s. 54 . I. L. R. 39 Bom. 472 

— suit for- 

esee Hindu Law — Guabdian. 

1. L. R. 38 Mad. 1125 
See Lbutation Act (XV of 1877), Sen. 

11, Abt. 91 . I. L. R. 38 Mad. 321 

See Lbutation Act (IX of 1908), {Sch. I, 
Abts. 142, 144. 

1. L. R. 39 Bom. 335 

— writ of — 

Bailiff . I, L. R. 42 Calc. 313 

Tenards in common — 

.Presumption — Possession of one co-owner the posses- 
sion of all. Possession of one co-owner is in law the 
possession of all the co-owners and nothing short 
of ouster or something equivalent to ouster will 
put an end to that possession. Where a co-owner 
in possession did not deny the title of the other 
co-owners till shortly before the institution of the 
suit and never laid claim to more than his share, it 
was presumed that the co-owner in possession was 
.in possession on his own behalf and as well as on 
behalf of his co-owner. Corea v. Appuhamy, 
[19121 ^^0, followed. Jafar Husain v. 

Mashuq AM, I. L. P. 14 All. 193, and Jogendra 
Hath Pai v. Baladeo Das, 1. L. P. 35 Calc. 961, 
'referred to. Abmad Raza Khan v. Ram Lal 
v(1914) . . . . I. L. R. 37 All. 203 

POSSESSORY SUIT. 

See Mamlatdabs’ Coubts Act, Bombay 
(Bom. II of 1906), s. 23. 

I. L. R. 39 Bom. 652 


j POST OFFICE. 

I See Post Office Act (VI of 1898), ss. 19, 

j 61 AND 70 . L L. R. 37 All. 289 

I POST OFFICE ACT (VI OF 1898). 

j ss. 19, 61, 70 — Offence — Cocaine — 

Transmission of, by post. Held, that cocaine is 
not a substance which falls within the purview of 
s. 19 of the Indian Post Office Act, 1898, and it is 
not an offence under that Act to transmit the 
same by post. Empebok v. Ismail Khan (1915) 

I. L. R. 37 All. 289 

POVTER-OF-ATTORNEY. 

See Civil Pbocedube Code (Act V of 
1908), 0. XLV, BE. 15, 16, etc. 

1. L. R. 38 Mad. 832 

See Complaint . I. L. R. 42 Calc, 19 

— Construction of — Ge7ie- 

ral power of attorney, what is a — Civil Procedure 
Code {Act XIV of 1882), s. 37 {a)^Stamp Act 
{II of 1SS9), Sch. I, Art. 48 — Single transaction, 
meaning of. A power of attorney which authorises 
a i>erson to do ail things and take all steps neces- 
sary to complete the execution of a decree is a 
general power of attorney within the meaning* 
of s. 37 {a) of the Civil Procedure Code (Act XIV 
of 1882). Semble : The expression “ a single 
transaction,” in the Stamp act (II of 1889), Sch. I, 
Art. 48, applies to a single act or acts so related 
to each other as to form one judicial transaction. 
Venkataeamana Iyeb V. Xabasxnga Rao (1914) 

I. L. R. 38 Mad. 134 

PRACTICE, 

Sfee Acquittal . I. L. R, 42 Calc, 612 
Appeal . I. L. R. 42 Calc. 433 

See Appeal — Obiminal Case. 

I. L. R. 42 Calc. 374 
S'ee Bailiff . I. L, R. 42 Calc. 313 

See Civil Pbocedube Code (1908), s, 
109 (c) . . I. L. R. 37 All. 124 

See Civil Pbocedube Code (1908), O. 

XXII, B. 10 . I. L. R. 39 Bom. 568 
See Contempt of Coubt. 

I. L. R. 42 Calc. 1169 
See Cbiminal Pbocedube Code, s. 206. 

L L. R. 37 AU. 355 
See Crit^hnal Pbocedube Code, s. 537. 

I. L. R. 37 AU. 110 
See Cboss -Examination. 

I. L. R. 42 Calc. 957 
See Decbbe . I. L. R. 39 Bom. 80 
^ee Evidence , I, L. R. 42 Calc. 784 
See Insolvency . I. L. R. 42 Calc, 109 
See Mahomedan Law — Mabeiage. 

I. L. R. 42 Calc. 351 
See Mobtgaqe . I. L. R. 38 Mad. 18 
See Pbbjuby . I. L. R. 42 Calc. 240 
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PRACTICE— co;zc7d 

See Pbesidency Small Cattse Courts 
Act (XV of 1882), ss. 9 and 38. 

I. L. R. 38 Mad. 823 
See Provincial Insolvency Act (III of 
1907), ss. 15 TO 22, 46, 52. 

I. L. R. 38 Mad. 16 
See Public Prosecutor, duty of. 

I. L. R. 42 Calc. 422 
See Written Statement. 

I. L. R. 42 Calc. 957 

1. Previous con- 

viction — Relevancy of previous conviction for the 
purpose of determining extent of sentence — Indian 
Penal Code {Act XLV of 1860), s, 75 — Indian 
Evidence Act (/ of 1872), ss. 54, 165. The proof 
of a previous conviction not contemplated by 
s. 75 of the Indian Penal Code may be adduced 
after the accused is found guilty, as an element 
to be taken into consideration in awarding punish- 
ment. Per Shah, J . — The proof a previous 
conviction not contemplated by s. 75 of the Indian 
Penal Code may be adduced provided the previous 
conviction is relevant under the Indian Evidence 
Act. The whole question, therefore, is whether 
the previous conviction in question is relevant 
under the Act. It is certainly relevant with 
reference to the question whether the provisions 
of s. 662 of the Code of Criminal Procedure would 
apply to this case, and it seems to me to be 
otherwise relevant on the question of punish- 
ment. Emperor v. Ismail Ali Bhai (1914) 

I. L. R. 39 Bom. 328 

2. Reference — Assess- 

mentlof damages. A reference should be directed 
by the Court to assess damages only when the 
enquiry would involve questions of detail which 
it would be- wasting the time of the Court to in- 
vestigate. Wallis V. Sayers, 6 T. L. R, 356, 
referred to. D. N. Ghose & Bros. v. Popat 
Xarain Bros. (1916) . I. L. R. 42 Calc. 819 


PRE-EMPTION. 




Col. 

1 . 

Contract of . . . 

. 363 

2. 

Custom .... 

. 364 

3. 

Right of Pre-emption 

. 364 

4. 

Wajib-ul-arz 

. 365 


See Bundelehand Alienation Act (II 
OF 1903), s. 3 .1. L. R. 37 AU. 662 
See Mahomedan Law— Pre-emption. 

— right of — 

See Limitation Act (IX of 1908), Son. I, 
Art. 120. . L L. R. 38 Mad. 67 

1. CONTRACT OP. 

— Promisor, heirs of, not 

enforceable against — Perpetuities, rule of, applicable 
to Hindu law also. A contract of pre-emption 
(with reference to sale of lands), which fixes no 


I PRE-EMPTION — contd. 

1. CONTRACT OP—concld. 

time within which the agreement to convey is to 
be performed cannot be enforced against the* 
heirs of the person who entered into the contract 
as it mfringes the rule against perpetuities. The- 
rule of perpetuities is applicable to Hindus also. 
Nobin Chandra Soot v. Nahab Ali Sarhar, 5 C, W. 
N. 343, followed. Kolathu Ayyar v. Ranga 
Vadhyar (1912) I. L. R. 38 Mad. 114 

2. CUSTOM. 

1. Custom — Vendor 

hound to offer to co-sharers — Refusal to purchase — 
Refusal to give more than a fixed price. The custom 
in pursuance of which a right of pre-emption was- 
claimed being that the vendor was bound to offer 
the property for sale to his co -sharer and only 
in case of their refusal he could sell to a stranger, 
the vendor offered the property in dispute to the 
pre-empt or, who offered only Rs. 160 for it and 
refused to give more. The vendor thereupon sold 
it for Rs, 235 to the defendants. Held, that the 
conduct of the plaintiff amounted to a refusal to 
purchase the property and the vendor was not 
obliged to give him the option of taking up the con- 
tract which he subsequently made for Rs. 235., 
Kanhai Lai v. Kalka Prasad, I. L. R. 27 All. 670, 
distinguished. Indraj v. Brother Clement.. 
Missionary (1915) I. L. R. 37 Ali. 262 

2. Wajib-ul-arz — 

Evidence — Ctistom — Finding of fact — Second ap- 
peal. In a suit for pre-emption brought on the* 
basis of custom if the Court considers the proper 
issue in the case namely whether the custom 
alleged does or does not exist, and on the evidence 
comes to the conclusion that it does not exist, 
the finding is one of fact and is binding on the High 
Court in second appeal. Baru Mal v. Tansu^h; 
Rai (1915) I. L. R. 37 AU. 524 

3. RIGHT OF PRE-EMPTION. 

1, . Right of pre-emp-' 

tor to put vendor to proof of title — Suit must be for 
entire property sold. Held, that a pre-emptor. 
is not entitled in a pre-emption suit to put the- 
vendor on proof of his title to the property which 
he purports to sell. The principle of pre-emption 
is substitution. A pre-emptor is therefore bound 
to take the title which the vendee was ready to 
take. Further, that a pre-emptor cannot sue to 
pre-empt only a portion of the property sold.. 
Sabodra Bibi'-i?. Bageshwari Singh (1915) 

I. L. R. 37 AU. 629 

2. — Right of pre-emp- 

tion-^Effect of perfect partition on right of pre-emp- 
tion — No fresh wajib-ul-arz prepared at or after 
partition-^Right of a sharer in new mahal after 
partition to pre-empt property in another new mahal 
in which he was not a sharer at date of sale — Value 
of wajib-ul-arz as evidence — Primd facie evidence 
of custom of pre-emption without proof of instances^ 
of custom being enforced. In this appeal, which 
was one arising out of a^suit by the appellant, ono'. 
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PEE-EMPTION— 

3. EIGHT OE PEE>EMPTI0N— concZiZ. 

of tke co-sharers in a mauza, for pre-emption 
after there had been a partition of the manza 
in which the land sold was situated, and no fresh 
wajib-ul-arz had been prepared after the partition 
had taken place, their Lordships of the Judicial 
Committee (affirming the decision of the High 
Court) were of opinion that the clauses relating 
to pre-emption contained in wajib-ul-arzes of 
1863 and 1870 proved that prior to the partition 
the right of pre-emption had existed in the mauza, 
but that the appellant had not shown either on the 
construction of the wajib-ul-arzes, or by other 
evidence, that the 'custom of pre-emption which 
obtained in the unpartitioned mauza survived 
the partition, so as to give the appellant, a sharer 
in one of the new mahals, a right to pre-empt 
property in another of those mahals in which he 
was not a sharer at the date of the sale. Their 
Lordships did not dissent from the view expressed 
by Bajteeji, J, in the full bench case of Dalganjan 
8ingh'%y. Kalica Singh^ I. L. M. 22 Alt 1, that 
where a fresh wajib-ui-arz has not been pre- 
pared at partition, it does not follow as a matter 
of law or principle that the custom of contract 
in force before partition is no longer to have eh’ect 
or operation,” and were of opinion that the question 
must depend upon the circumstances of each 
case and the inferences which may legitimately 
be drawn from the evidence. A W’ajib-ul-arz is 
by itself good facie evidence of a custom 

of pre-emj3tion stated in it without corrobora- 
tion by evidence of instances in which the custom 
has been enforced. The evidence as to a custom 
of pre-emption afforded by a w'ajib-ul-arz may of 
course be rebutted by other evidence. Bigambab 
Singh v. Ahmed Syed Khan (1914) 

L L. K. 37 AU. 129 


4. WAJIB-UL-ARZ. 

1. — Wajib-ul-arz — In- 

cidents of custom not recorded — Mahm^edan Law. 
A suit for pre-emption was brought both under 
the custom recorded in the wajib-ul-arz and Maho- 
medan Law ; but the incidents of the custom 
were not recorded in the wajib-ul-arz. Seld, that 
the rights were co-extensive. Jagdam Sahai v. 
MaTiabir Sahai, I. L. R. 28 Alt 60, followed. 
Zamir Ahmad v. Abdul Razaq (1915) 

I. L. R. 37 All. 472 

2. Wajib-ul-arz — 

Partition of village — Right of co-sharers in different 
mahals to ^re-em^t inter se. A certain 'Pillage 
prior to 1873 consisted of one mahal which was 
sub-dmded into two pattis. The wajib-uLarz 
of that year recorded a custom of pre-emption, first, 
with^near relations, then with co-sharers in the 
patti and lastly with co-sharers in the village. 
Subsequently the village was divided into a num- 
ber of different mahals, and at the last settlement 
a new wajib-ul-arz was drawn up for each of the 
new mahals in similar terms. The plaintiff, a 
proprietor in the village, though not a co-sharer 


PRE-EMPTION— 

4. WAJIB-UL-ARZ— 

in the mahal, brought a suit for pre-emption. 
Held, that the plaintiff was no longer a co-sharer 
with the vendor and therefore had no preferential 
right as against the vendor, who was grove-holder 
in the village. Khayali Ram v. Kali Chaban 
(1915) . . . . L L. R. 37 All. 573 

PRE-EMPTOR. 

right of, to put vendor to proof of 

title— 

See Pre-e:mption I. L. R. 37 Ail. 529 

PREFERENTIAL HEIR. 

See Hindu Law — Succession. 

I. L. R. 88 Mad. 45 

PRELIMINARY DECREE. 

/See Appeal , 1. L. R. 42 Calc. 914 
See Civil Procedure Code (Act V op 
1908), ss. 2, 97. 

I. L. R. 39 Bom. 422 
See Cr\TL Pbocedube Code (Act V of 
1908), s. 97 . 1. L. R. 39 Bom. 339 
See Pensions Act (XXIII op 1871), 
s. 6 . . L L. E. 39 Bom 862 

Finding that a suit is 

, 7iot res judicata. A decision that a matter is not 
I res judicata is not a preliminary decree. Chan- 
malswami v. Ga7igadkarappa, 1. L. R. 89 Bom, 
839, followed. Bhaema bin Shidappa v. Bhama- 
gavda( 1914) . . . L L. R. 39 Bom. 421 

PRELIMINARY INQUIRY. 

See Peejuby . I. L. R. 42 Calc, 240 

PRELIMINARY MORTGAGE-DECREE. 

See Limitation . I. L. R. 42 Calc. 770 
PRESCRIPTION. 

/See Easesient * I. L. R. 42 Calc. 164 
PRESENTATION. 

Bee Complaint . I. L. R. 42 Calc. 19 

PRESIDENCY MAGISTRATES. 

See Piecemeal Trial. 

I. L. R. 42 Calc. 313 

PRESIDENCY SMALL CAUSE COURT RULES. 

See Presidency Small Cause Courts 
Act (XV op 1882), ss. 9 and 38. 

I. L. R. 38 Mad. 823 

PRESIDENCY SMALL CAUSE COURTS ACT 
(XV OF 1882). 

ss. 9 and 38 — Vcti? trial, application for 

— Right of a party to apply — Presidency Small 
Cause Court Rules, 0, XLl, r, 2, ultra vires — High 
Court, power of, to make rules — Matters of practice 
or procedwre — Right of a party to apply, not a matter 
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PRESIDENCY SMALL CAUSE COURTS ACT 

(XV OF lSS%)-<oncld, 

S. 9 — condd* 

oj practice or procedure. The rules of the Presi- 
dency Small Cause Court are made by the High 
Court under the powers conferred by s. 9 of the 
Presidency Small Cause Courts Act of 1882, as 
amended by the Act of 1895. That section only 
empowers the High Court to make rules with 
reference to mattm'S of practice or procedure and 
not matters of substantive right. On a true 
construction of s. 38 of the Act, the power given to 
the Court is really a right given to a party to apply 
for a new trial : such right like the right of appeal 
is not a matter of practice or procedure. 0. XLI, 

r. 2 of the Presidency Small Cause Court Rules which 
requires at the time of presenting an application 
for new trial, either the deposit in Court of the 
decree amount or the giving of security for the 
due performance of the decree is inconsistent with 
the statutory right given by s. 38 of the Presidency 
Small Cause Courts Act and is ultra vires, Attor^ 
ney-Qeneral v. Silhn, 11 E. B, 1200; s.c. 10 H, 
L. C, 70^9 referred to. Colonial Sugar Refining 
Company v. Irving, [1905] A, C. 369, referred to. 
Madurai Pillai v. Muteu Chetty (1914) 

1. L. R. 38 Mad. 823 

ss. 43, 48— 

/SeeBAHiEr . I. L. R. 42 Calc. 313 

^ S. 69 — Limitation Act {IX of 1908), 

s, 20, proviso — Part-payment of principal — Literate 
debtor — Part-payment signed, but not written by him, 
whether sufficient compliance within the proviso. 
When two or more Judges of the Small Cause Court 
are sitting together for the purpose of exercising 
the jurisdiction conferred by s. 38 of the Presi- 
dency Small Cause Courts Act (XV of 1882), they 
are sitting “ in a suit ” within the meaning of those 
words in s. 69, and if a reference is made to the 
High Court under its provisions, such reference 
is valid. S. 20 of the Limitation Act requires 
that in the case of a part-payment of the princi- 
pal of a debt, the entry recording the payment 
should be written by the person who makes the 
payment, when such person knows how to write ; 
his mere signature to the entry written by another 
is not a sufficient compliance with the section. 
Joshi Bhai shankar v. Bai Parvati, I, L, R. 26 
Bom, 246, Jamna v. Jaga Bhana, I. L, R, 28 Bom, 
262, and Muhhi Haji Rahmuttulla v. Cover ji Bhuja, 

I, L, B. 23 Calc, 546, followed. Sesha v. Seshaya, 

I. L, R, 7 Mad, 55, and Ellappa v. Annamalai, 

I. L, R, 7 Mad. 76, distinguished. Lodd Govut- 
Doss KaiSHHADOss V, Ru:b:mani Bai (1913) 

I. L, R. 38 Mad. 438 

PRESIDENCY TOWNS INSOLVENCY ACT (III 
OF 1909). 

s. 36 (4), (5)— 

INSOLVENCY. I. L, R. 42 Calc. 109 

s. 90 — Civil Procedure Code {Act 7 of 

1908), s, 24 — Transfer of petition for insolvency 
to mufassil District Court for disposal — No juris- j 
diction. As the jurisdictions conferred by the ^ 


I PRESIDENCY TOWNS INSOLVENCY ACT (in 

I OF 1909) — concld. 

s. 90 — concld. 

Presidency Towns Insolvency Act on the High 
Court, and by the Provincial Insolvency Act on 
the mufassal courts are distinct, and the provi - 
sions of the two Acts differ in such important res - 
pects, it is not competent for the High Court to 
transfer under s. 90 of the Presidency Towns In - 
solvency Act and under s. 24, Civil Procedure Code, 
an Insolvency petition pending before it, under the 
Presidency Towns Insolvency Act for disposal 
by a mufassal District Court, under the Provin- 
cial Insolvency Act. Srinivasa Ayyangar v. 
The Official Assignee of Madras (1913) 

I. L. R. 38 Mad. 472 

PRESS ACT (I OF 1910). 

s. 4 {!)- 

Forfeiture . I. L. R. 42 Calc. 730 

PRESUMPTION. 

See Acquiescence. 

I. L. R. 37 All. 412 

See Madras Regulation XXV of 

1802, s. 4. . I. L. R. 38 Mad. 620 

See Penal Code (Act XLV of I860), 
ss. 32 AND 83 . I. L. R. 37 AH. 187 

iSee Possession . I. L. R, 37 AH. 203 

PREVIOUS ACQUITTAL. 

See Criminal Procedure Code, s. 403. 

I. L. R. 37 All. 107 

PREVIOUS CONVICTION. 

iSee Practice . I. L. R. 39 Bom. 326 

PRICE. 

— oral agreement as to — 

Evidence Act (I of 1872), s. 92. 

I. L. R. 38 Mad. 614 

PRIMOGENITURE. 

See Hindu Law — ^Inheritance. 

I. L. R. 42 Calc. 1179 

PRINCIPAL. 

part-payment of — 

See Presidency Small Cause Courts 
Act (XV of 1882), s. 69. 

I. L. R. 38 Mad. 438 

PRINCIPAL AND AGENT. 

See Sale of Goods. 

I. L. R. 42 Calc. 1050 

1 . Lease by agent — 

Apparent authority — Ratification — Knowledge of 
principal if necessary for ratification. Every act 
done by an agent in the course of his employment 
on behalf of his principal and within the apparent 
scope of his authority binds the principal, unless 
agent is in fact unauthorised to do the particular 
act and the person dealing with him has notice 
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PRINCIPAL AND AGENT— co?^c^d. 

"that in doing so he is exceeding Ms anthority. The i 
grantees in this case were entitled to presume that I 
-the agent who had admittedly authority to grant I 
reclamation leases had acted with regularity and 
witMn the scope of Ms authority. Where ratifi- 
cation is established as to a part, it operates as a 
confirmation of the whole of that particular trans- 
action by the agent. Before the principal can be 
held bound by ratification he must be proved to 
have had full knowledge or at any rate means of 
knowledge of all the essential facts of the trans- 
.action into wMch Ms agent had entered on Ms be- 
half. Katyayani Debi V. Poet Can^tins and 
Land Impbovement Co. (1914) 19 C. W. N. 56 

2. Ohligatmi of 

agent not only to submit accounts hut to explain 
account papers. The obligation of an agent to- 
wards his principal does not terminate merely 
by submission of account papers. He is bound 
i }0 explain those papers and if on accounts taken 
it is found that he has in his hands money wMch 
belongs to Ms principal he is bound to pay that 
sum. IMADHirsirDDAN Sen v, Kakhal Chandea 
Das Basak (1915) . . 19 C. W. N. 1070 

PRINCIPAL AND SURETY. 

See CoNTEACT Act (IX oe 1872), ss. 134, 
137 . . I. L, R. 39 Bom. 62 

PRIOR AND PUISNE MORTGAGES. 

/S'ee Mortgage . 1. L. R. 38 Mad. 18 i 

PRIOR MORTGAGEE. j 

S'ee Mortgage . I. L. E. 38 Mad. 18 i 
PRIORITY. 

See Co-operative Society. 

I. L. R. 42 Calc. 377 

PRIVATE AWARD, 

/See Arbitration . 19 C. W. N. 948 
PRIVITY OF CONTRACT. 

/See Contract . 1. L. R. 37 All. 115 
PRIVY COUNCIL. 

S&e Appeal to Privy Council. 

See Leave to Appeal to Privy Council. 
^ee Privy Council, practice op. 

See Civil Procedure Code (1908), 0. 
XLV, R. 15 . I. L. R. 37 All. 567 

decision of — 

See Bill of Lading. 

I. L. R. 38 Mad. 941 

order of, transmitted to the original 

Court, 

See Civil Procedure Code (Act V of 
1908), 0. XLV, RR. 15 AND 16. 

I. L. R. 38 Mad. 832 

PRIVY COUNCIL, APPEAL TO. 

See Appeal to Privy Council. 


PRIVY COUNCIL, PRACTICE OF. 

Special leave to appeal 

in Criminal case, application for — Petitioners sen- 
tenced to death — Stay of execution of sentences 
pendmg hearing of petition, refusal of — Tendering 
advice as to exercise of King^s Prerogative of Pardon. 
On an application for special leave to appeal in a 
case in wMch the petitioners had been sentenced 
to death, their LordsMps of the Judicial Com- 
mittee, not being a Court of Criminal Appeal, 
declined to interfere with regard to staying exe- 
cution of the sentences pending the hearing, or to 
express any opinion as to whether they ought to be 
suspended. The tendering of advice to His Majesty 
as to the exercise of His Prerogative of pardon 
is a matter for the Executive Government, and 
is outside their Lordships’ province. Balmueund 
V. Kjng-Emperor (1915) I. L. R. 42 Calc. 739 

PRIZE. 

See Confiscation. 

I. L. R. 42 Calc. 334 

PROBATE. 

Guardian . I. L. R. 42 Calc. 953 

as evidence cf right — 

See Succession Act (X of 1865), s. 187. 

I. L. R. 38 Mad. 988 

conditional order for grant of — 

See Succession Act (X of 1865), s. 187. 

I. L. R. 38 Mad. 988 

1. Joint Hindu 

family — Ancestral pjroperty — Will — Payment of full 
probate duty. In a case where there was admit- 
tedly a joint Hindu family consisting of a father 
and a minor son, the father made a will in effect 
bequeathing the whole property to his minor son. 
It was not disputed that the property covered 
by the will was joint family property. The exe- 
cutors contended that the deceased testator had 
no beneficial interest in any part of the propeity 
devised, and therefore they were exempted from 
the payment of any probate duty. Held, that 
where the' matter in question was probate, the 
parties claiming under the will could not go be- 
hind its terms, or claim any’ exemption whatso- 
ever upon allegations utterly inconsistent not only 
with the fact of the will itself, but with the ex- 
press statements made therein and that the exe- 
cutors must pay full probate duty upon the will. 
Collector of Kaira v. Chunilal, I. L. B. 29 Bom. 
161, distinguished. ICashinath Parsharam v. 
Gouravabai (1914) . I. L. R. 39 Bom. 245 

2. Revocation — Will, 

validity of — Proof in common form — Knowledge — 
Acquiescence — Delay — Probate and Administration 
Act (F of 1881), s. 50. It does not matter by what 
facts knowledge of the grant of probate and ac- 
quiescence in it are established, for neither 
knowledge, nor acquiescence, nor lapse of time are 
of themselves operative as a bar to the pro- 
ceeding which every person interested in the estate 
of the testator has a right to bring, if he was not 
made a party in the probate proceeding. His 
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PEOB ATE— c 

application must be bond fide and lie must give 
some reasonable and true explanation of the delay. 
Hoffman v. Norris, 2 Phillim, 230, Merryweather v. 
Turner, 3 Curt. 802, and Kunja Lai CliowdJiury v. 
Kailash Chandra Chowdhury, 14 C. W. N. 1068, 
referred to. Makorama Chowdhubani v. Shiva 
SUNDAEI MOZHMDAR (1914) 

I. L. R. 42 Calc. 480 

3, Probate or letters 

of administration, revocation of — Effect on aliena- 
tion under revoked grant — V oid or voidable grant — 
Mortgage to fay off debt due by estate, if subsists 
after revocation. A purchaser of property sold 
under a grant of probate or letters of administra- 
tion, subsequently revoked, in order to discharge 
a debt which the true executor or administrator 
was compellable to pay acquires an indefeasible 
title. There has been a divergence of judicial 
opinion on the question of the eSect of revocation 
of a probate or letters of administration, the effect 
being made to depend upon whether the grant 
was void or voidable. A view more favourable 
to the rights of a bond fide transferee for value 
without notice has been taken in recent decisions 
where grants have been treated as operative until 
revoked even when obtained by fraud and by 
suppression of the fact that the deceased had 
left a will. Debendra Nath Dutt v. Administra- 
tor-General of Bengal, L. R. 36 I. A. 109 : s. c. 
I. L. R. 36 Calc. 966 ; 12 C. W. N. 802, referred to. 
Where a co-proprietor of the executor having 
satisfied the entire Government revenue obtained a 
decree for contribution against him, and in exe- 
tion thereof a property belonging to the estate 
was sold at an inadequate price, and meanwhile 
the probate having been revoked, administrators 
appointed in his place with the Court’s sanction 
mortgaged the property to procure money which 
they applied in setting aside the sale under s. 310A 
of the Civil Procedure Code of 1882, and subse- 
quently on appeal by the executor, the latter was 
restored to office and the letters of administration 
were cancelled : Held, that the mortgage held 
good. Sailaja Prosad Chatterjee v. Jadtj 
Nath Bose (1914) 19 C. W. N. 240 

PROBATE AND ADMINISTRATION ACT (V 
OF 1865). 

See Hindu Law — Will. 

I. L. R. 38 Mad. 369 
S. 34 — Wrongful alienation of de- 
ceased's estate, apprehended by caveator — Temporary 
injunction, application for, %f lies — Civil Procedure 
Code {Act V of 1908), 0- XXXJX, rr. 1, 7--Admi- 
nistrator pendente lite, appointment of, proper course 
— Injunction when may be granted — English practice. 
A probate proceeding is not a suit in which there 
is property in dispute as contemplated by r. 1 of 
0. XXXIX of the Civil Procedure Code, as the 
only question in controversy in such a proceeding is 
that of representation of the estate of the deceased 
and no question of title thereto, i.e., the title of 
the deceased' or of the conflicting titles alleged 
by the parties to the proceeding can be investi- 


PEOBATE AND ADMINISTRATION ACT {Y 

OP 1865) — contd. 

— — s. 34 — concld. 

gated by the court. But the Court of probate 
is not therefore incompetent to grant a temporary 
injunction in any circumstances. The proper pro- 
cedure to follow in cases of this description is for 
the aggrieved party to apply to the Court for the 
appointment of an administrator pendente lite. 
When such an application has been made, the 
Court may, in case of necessity, grant a temporary 
injunction either in exercise of its inherent power 
or under r. 7 of 0. XXXIX of the Civil Procedure 
Code. English practice referred to and contrasted., 
Nirod Barani Debi v . Chamatkarini Debi (1914) 

19 C. W. N. 205 

s. 50 — 

Probate. . L L. R. 42 Calc. 480 

1. Civil Procedure 

Code {1908), ss. 114 and 161 — Letters of Adminis- 
tration — Cancellation of order — Procedure. A Court 
which has once granted letters of administration 
cannot revoke them without notice to the person in 
whose favour they have been granted. Where 
letters of administration have been granted ex 
parte and an application is made to revoke themj. 
it is open to the court concerned to proceed either 
under s. 114 or s. 151 of the Code of Civil Procedure 
or under s. 50 of the Probate and Administration 
Act (1881) PaRman V. Bohra Nek Ram (1915) 

I. L. E. Z7 AU. 380 

2. — — . Revocation, appli- 

cation for — Question of genuineness of will if arises 
— Just cause — Fraudulent concealment from Court 
by person cited of transfer of his interests — Assignee 
not cited in consequence — Assignee if may apply for 
revocation, when assignment subsequent to testator's 
death. No question of the genuineness of the 
wiU arises for consideration till the Court has 
decided that the probate must be revoked on one or 
more of the grounds specified in s. 50 of the Pro- 
bate and Administration Act. The only matter 
for consideration upon an application for revoca- 
tion of probate is whether the applicants have' 
made out a just cause for revocation. The appli- 
cation could not be thrown out at this stage on the 
ground that the evidence adduced by the appli- 
cant was not sufficient to throw doubt upon the 
genuineness of the will. A person interested 
by assignment in the estate of the deceased may, 
where a will has been set up and proved at vari- 
ance with his interests, apply for revocation of the- 
probate of the will so set up. He need not show 
that he had an interest in the estate of the deceased 
at the time of his death. An interest acquired 
subsequently by purchase of a part of the estate 
is sufficient. Where A having applied for probate 
of a will, caused citation to be issued on B his 
father who but for the will would inherit a portion, 
of the estate, but the notice was served on B a week 
after B had assigned his interests to C, but neither 
B nor A, who presumably knew of the transfer by 
B, brought the fact of the assignment to the Court’s 
notice, and probate was granted without the as- 
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PROBATE AND ADMINISTRATION ACT (V 
OF 1865) — condd. 

— -- s. 50 — conoid. 

signee’s getting any notice of the proceedings : 
Held, that the proceeding if not defective in sub- ; 
stance was bad because the grant was obtained , 
fraudulently by making a false suggestion or ■ 
by concealing from the Court something material 
to the case. MoKHADAYisri Dassi v. Kasnadhae , 
Mandal (1914) . . . 19 C. W. N. 1108 ; 

.ss. 50, 69, 69 — Hindu reversioner if to he ' 

specially cited in prohate proceeding — When Court \ 
misled by wrong information refrained from issii- 
ing special citation, proceeding defective in sub- . 
stance — Person not party, when bound — Full hiotv- 
ledge of proceeding and capacity to intervene to he 
proved^Onus of proof. Although a reversioner 
under the Hindu Law has no present alienable , 
interest in the property left by the deceased, he 
is substantially interested in the protection or 
devolution of the estate and as such is entitled 
to appear and be heard in a probate proceeding. , 
Although omission in an application under s. 62 
of the Probate and Administration Act to set out 
the names and residences of the family or other 
relatives of the deceased may not affect the 
^'aHd^ty of the proceeding, where the applicaut 
makes an incorrect statement on these points and 
the Court being misled thereby does not direct the 
issue of special citation in the exercise of its dis- 
cretion under s. 69, the proceeding to obtain pro- 
bate is defective in substance within the meaning 
of the first clause of the Explanation to s. 50 of the 
Act. The rule that a person is bound by probate 
proceedings to which he is no party and of which 
he has received no notice from Court depends , 
upon proof of his full knowledge of the proceeding , 
and his capacity to make himself a party ; and , 
the burden of proof is on the j3erson who alleges ^ 
it. It is not necessary for the party who applies 
for revocation to prove not only that no special | 
citation was served on him but also that he had 
no knowledge of the proceedings. Premchand Das 
V. Surendra Nath Saha, 9 G. W. N, 190, followed. ; 
SyAMA GhAEAN BaISYA V. PeAFXILLA StTNDAKI : 
Gupta (1915) . . . 19 C. W. N. 882 

S. 90 — Sanction of Court obtained in , 

respect of principal, but not of interest — Stipulation | 
as to interest, if binding — Post diem interest. S. 90 i 
of the Probate and Administration Act which 1 
authorises an administrator to grant a mortgage | 
of immoveable property vested in him only with 
the previous permission of the Probate Court im- 
plies that sanction of the Court should be taken 
of all the essential elements of the mortgage trans- 
action including the provision for payment of 
interest. Where the principal amount only was 
mentioned in the application for sanction, but in 
the mortgage actually executed the administra- ; 
tors stipulated to pay compound interest at 30 per j 
cent, per annum with half-yearly rests, the Court , 
reduced it to simple interest at 9 per cent, per ■ 
annum, and it was directed that the interest should j 
be added to the mortgage money as was done in ; 
Chajmal v. Brij Bhukan, L. B. 22 I, A. 199 i s.c. i 


PROBATE AND ADMINISTRATION ACT (V 

OF im)— condd. 

s. 90 — condd. 

I . L. B. 17 All. 511. Sailaja Prosad ChattePvJEY 
V. Jadu Nath Bose (1914) . IS C. W. N. 240 

PROCEDURE. 

See Civil Peoceduee Code (1908), 0. II. 
R. 2 . . 1. L. E. 37 Ail. 646 

See Contempt of Court. 

I. L. R. 42 Calc. 1189 

See Criminal Procedure Code, s. 133. 

I. L. E. 37 AIL 28 

Criminal Procedure Code, ss. 195- 

AND 537 . I. L. E. 37 Ail. 283 

See CRmiNAL Procedure Code, s. 339, 

I. L. R. 37 All. 831 

Sec Land Acquisition Act (I of 1894). 
ss. 9, IS AND 25 I. L. R. 37 All. 69 

See Mahomedan Law — Marriage. 

I. L. R. 42 Calc. 351 

Sec Probate and Administration Act 
(V OF 1881). s. 50. 

I. L. R. 37 AU. 380 

See Provincial Insolvency Act (III of 

1907) , ss. 18, 36 AND 47. 

I. L. R. 37 All, 45 

See Rateable Distribution. 

I. L. R. 42 Calc. 1 

See V. P. Court of Wards Act (HI of' 
1899), ss. 16 AND 20. 

1. L. R. 37 AIL 585 

PROCEEDINGS. 

pendency of — 

See Civil Procedure Code (Act V of' 

1908) , 0. XXI, R. 63, 

I. L. E. 38 Mad. 635 

PROMISOR. 

heirs oi — 

See Pre-emption. 

I. L. R. 38 Mad. 114 

PROMISSORY NOTE. 

See Dekkhan Agriculturists* Relief’ 
Act (XVII of 1879), ss. 13, 15D, 16. 

I. L. R. 39 Bom. 73 

See Varthamanam. 

I. L. E. 38 Mad. 660 

suit on — 

See Evidence Act (I of 1872), s. 02.. 
AND PROv. (2) I. L. R. 39 Bom. 399 

1. Joint execution — 

Consideration — Surety. The consideration paid to 
any one of several joint promisors is legally suffi- 
cient to support the promise of all the joint pro- 
misors. Narasimha v. Bamaswami, 24 Mad. L. J. 
91, applied. Sesha Aiyar v. Mangal Doss J ee, 20 
Mad. L. J. 144, distinguished. Per Curiam : — 
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PROMISSORY NOTE— 

S. 92 of the Indian Evidence Act precludes an 
executant from setting up a contemporaneous 
oral agreement that he should not he made liable 
on the promissory note. Per Spenoeb, J. — S. 127 
of the Indian Contract Act shows that the value 
received by the principal debtor is a sufficient 
consideration to bind the surety and s. 128 makes 
his liability co-extensive. Sornalinga Mudali 
V. Pachai Naickan (1913) 

L L. R. 38 Mad. 680 

2. Suit by assignee 

of promissory note against executants — Payment of 
consideration by assignee, irrelevant. Held, that in a 
suit by the assignee of a promissory note against 
the executants the latter are not concerned with 
the question whether the assignment was for con- 
sideration or not. All that they are entitled to 
have ascertained is that the plaintiff is the legal 
holder of the note and able to give them a good 
discharge. Baldeo Sahai v. Behari Lal (1914) 
I. L. R. 37 All. 99 

PROOF IN COMMON FORM. 

/See Probate . L L. R. 42 Calc. 480 

PROPERTY. 

vesting of — 

See EviDEiircE Act (I op 1872), s. 92, 
PROYS, 1 AND 3. 

I. I. R. 38 Mad. 226 

PROPRIETARY TITLE. 

See Agra Tenancy Act (II of 1901), 
s. 199 . . I. L. R. 37 AU. 96 

PROSECUTION. 

See Evidence . I. L. R. 42 Calc. 784 

duty of — 

See Charge . I. L. R. 42 Calc. 957 

duty of, to call all witnesses — 

See Penal Code, s. 114. 19 C. W. N. 28 

PROSTITUTION. 

See Hindu Law — Inheritance. 

I. L. R. 38 Mad. 1144 

PROTECTION. 

doctrine of — 

See Occupancy Holding. 

I. L. R. 42 Calc. 745 

PROVIDENT INSURANCE. 

Company with share 

, capital carrying on business of a provident insur- 
ance society — Liability to registration as such be- 
fore receiving premiums — Provident Insurance So- 
^ cieties Act (F of 1912) ss. 2 (5), 6, 7, 21. A com- 
pany having a share capital divided into shares 
must, if it intends to carry on the business of a 
-provident insurance society, be registered under 
■:the Provident Insurance Societies Act (V of 1912) 
before it receives any premium or contribution. 


PROVIDENT INSURANCE— co?icZoi. 

Oriental Government Security Life Assurance Co, 
V. Oriental Assurance Co., 1, L. B. 10 Calc. 570, 
explained. Deputy Legal Remembrancer v. 
SiTAL Chandra Pal (1914) 

I. L. R. 42 Calc. 300 

PROVIDENT INSURANCE SOCIETIES ACT 
(V OF 1912). 

ss. 2 (5), 6, 7, 21— 

See Provident Insurance. 

I. L. R. 42 Calc. 300 

PROVINCIAL INSOLVENCY ACT (III OF 1907). 

ss. 4 els. (6), {g), 16 — 

See Minor . . I. L. R. 42 Calc. 225 

ss. 13, 16, 34— 

Insolvency . I. L. R. 42 Calc. 289 
ss. 15, 16, 18, 20, 22, 46 and 52— 

, Official Receivers order 

dismissing insolvency petition — No appeal direct to 
High Court — Practice — No interference in revision 
where other remedy open. No appeal lies under s. 
46, el. (2), of the Provincial Insolvency Act to the 
High Court from the order of an Official Receiver 
dismissing an insolvency petition; but an appeal 
against orders passed by the Official Receiver lies, 
under s. 22, only to the District Court. The 
language of s. 22 read with s. 52, cl. (2), shows 
that such right of appeal is not confined to orders 
made under ss. 18, 19, and 20, but extends to all 
orders of the Receiver. Obiter : An Official Receiver 
invested with the powers mentioned in cl. (a) of 
s. 52 (1) has the power to dismiss an insolvency 
petition under s. 15. The Court will not interfere 
under s. 115, Civil Procedure Code, in a case where 
other adequate remedy was open. Chidaiviabaram 
Nagappa (1912) . . I. L. R. 38 Mad. 15 

S. 16, cl. (3)— 

/See Railway Receipt. 

I. L. R. 38 Mad. 664 

ss. 18, 36, 47 — Power of Court to dis- 
possess third persons of property belonging to an 
insolvent — Inquiry as to ownership of property alleged 
to belong to the insolvent — Procedure. A Court exer- 
cising jurisdiction under the Provincial Insolvency 
Act, 1907, has power to inquire whether property 
in the possession of a third party and alleged by 
the receiver to be property of the insolvent is 
really so or not, and if it finds that such property 
is the property of the insolvent, to order its deli- 
very to the receiver. But in making such an in^ 
quiry the Court should follow the procedure of a 
Civil Court in a civil suit ; should require the re- 
ceiver and the party in possession to state their 
respective cases in writing ; should fix issues, and 
should give the parties an opportunity of pro- 
ducing evidence. Bansidhar v. Kharagjit 
(1914) I. L. R. 37 All. 65 

S. 31 — “Secured creditor Insolvency 

— Agreement appointing creditor agent for sale 
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PROVINCIAL INSOLVENCY ACT (HI OF 1907) 

— contd. 

S. 31 — concld. 

of debtor'' s goods — Proceeds to be 'paid to creditor. 
The owners of a printing and publishing business 
who owed money to a bank entered into an agree- 
ment with the bank, the substance of which was 
that all books then in stock and all books to be 
published thereafter were to be made over at 
once to the bank ; that a commission at a certain 
rate was to be allowed to the bank on the sale 
of the books, and that the sale-proceeds of the 
books were to be credited to the debtors’ loan 
account every month after deducting the commis- 
sion due to the bank. There were also other 
clauses, and finally one Ram Charan Shukul agreed 
to act on behalf of the bank as sole agent for the 
sale of the debtor’s books. Held, that the bank 
was, on this agreement, entitled to rank as a 
secured creditor of the owners of the printing and 
publishing business in the insolvency of the latter. 
Allahabad Teadlng and Banking CoEroBATiON 
Ld. V, Ghxjlam Muhaivi^iad (1915) 

I. L. R. 37 All 883 

s. 34--- 

1. AUachmeni he- 

fore judgment — Plaintiff obtaining decree if acquires 
lien on money deposited to have attaclimeni with- 
drawn — Defendant adjudicated insolvent before money 
could be realised in eyeciUion of decree — Receiver in 
insolvency if may claim 7noney deposited. Where 
defendant’s properties were attached before Judg- 
ment in plaintiff’s suit, but the Court directed the 
attached properties to be released from attach- 
ment on the defendant’s paying Rs. 500 as cash 
security ; and after the same was paid and the 
properties released, the defendant w^as adjudged 
an insolvent under Act III of 1907, but not be- 
fore the plaintiff’s suit w'as decreed : Held, that 
the plaintiff acquired no lien or charge upon the 
money dejDosited as security for getting the attach- 
ment before Judgment withdrawn, and the Re- 
ceiver in solvency was entitled to have the money- 
paid to him. The money not having been realised 
in execution of a decree prior to the adjudication 
order, s. 34 of Act III of 1907 did not apply. Pbo- 
MOTHA ISTaTH ChAKRAVABTI V. MOHINI MOHAN 

Sen (1915) 19 C. W. N. 1200 

2. — Decree for sale of 

certain property was obtained by one of the creditors — 
Prior to sale judgment-debtor was adjudged insol- 
vent — Position of other creditors. S. 34 of the Pro- 
vincial Insolvency Act was intended to put the 
creditors of the insolvent who have not actually 
attached the property before the date of the order 
of adjudication in as good a position as creditors 
of the insolvent who but for his insolvency would 
have been entitled to a rateable distribution of the 
assets realized on an execution sale. Certain pro- 
perty was attached before Judgment and a decree 
was subsequently obtained for its sale ; but prior 
to a sale actually taking place the judgment- 
debtor was adjudged an insolvent. Held, that 
as the order of adjudication was passed prior to the 
sale of the property it must be regarded as the 


PROVINCIAL INSOLVENCY ACT (III OF 1907) 

— contd. 

S. 34 — concld. 

property of the Judgment-debtor and as such was* 
available to the general body of creditors. Rashi 
Nath v. Kanhaiya Lal Sharma (1915) 

I. L. R. 37 All. 452 
s. 3fi — Insolvency — Right of one credi- 
tor to challenge claim of another — Duty of Court to 
inquire — Jurisdiction. Held, that it is open to any 
creditor of an insolvent to challenge the validity 
of a debt set up by another creditor and, if he does 
so, the Judge is bound to inciuire into the truth 
of his allegations in the insolvency, and cannot 
merely refer the applicant to his remedy- by suit. 
Khushhali Ram v. Beolar I^Ial (1915) 

I. L. R. 37 AH. 252 
S. 37 — Subsections (1), (2) — Fraudu- 
lent preference, how determined — Debtor's intention 
and motive material — Preference due entirely to pres- 
sure from creditor, if frauduUnt — Creditor, if map 
plead good faith — Onus. Under s. 37 of the Provin- 
cial Insolvency Act, good faith on the part of the 
creditor affords him no protection where the 
intention of the debtor to give him preference is 
established, although sub-s. (2) of the section 
protects a person who in good faith and for valu- 
able consideration has acquired title through or 
under a creditor of the insolvent. ‘'Preference” 
implies an act of free will, and there can be no 
“preference” where the act is the result of 
pressure brought to bear on the debtor by the 
creditor, though there would be fraudulent pre- 
ference w-here, notwithstanding that the payment 
or disposition might never have been made but 
for the importunity of the creditor, it is also a 
fact that the payment never would have been 
made but for the desire to prefer. The presump- 
tion of fraudulent intention may be repelled ; if it 
is apparent that the debtor acted in fulfilment 
of a prior agreement, but it will not sufiice to prove 
that the debtor w^as moved by a mere sense of 
honour or a sense of duty or of moral obligation or 
that he acted from motives of kindness or grati- 
tude. The intention of the debtor is the paramount 
consideration and if the transaction can be pro- 
perly referred to some other motive than that 
of giving the particular creditor a preference over 
the others, the payment is not fraudulent. In the 
determination of the question whether a person is 
able or unable to pay his debts as they become due 
from his own money, the fact that he has money 
locked up which at a later period may be available 
for the payment of bis debts is immaterial. Where 
an act is impeached as a fraudulent preference, 
the onus of proof lies on the Receiver, even if the 
debtor was insolvent at the time of the payment 
and knew himself to be so, though in such a case 
the onus may shift. Nripendba Nath Sahtj v. 
Ashutosh Ghosh (1914) 19 C. W. N. 157 

s. 43 — Receiver's report — Insufficient to 

base a conviction on. On report by a receiver of an 
insolvent’s property to the effect, that the insol- 
vent had fraudulently transferred certain pro*- 
perty of his just before he was declared an insol- 
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mOVINOIAL INSOOEI^CY ACT (HI OF 1907) 

— concld. 

S. 43 — concld. 

vent, and that he had concealed the fact that he 
was the owner of a certain shop, the Court convicted 
him under s. 43 of the Provincial Insolvency Act. 
Heldf that a receiver’s reports do not constitute 
legal evidence upon which an order under s. 43 of 
the said Act can he based, and therefore a convic- 
tion under s. 43 based only on a receiver’s report 
is bad in law. Emperor v. Chiranji Lai, I. L. B, 
36 All. 576, Natliu Mai v. The District Judge of 
Benares, I. L. B. 32 All. 547, Ex-parte Campbell 
In re, Wallace, 15 Q. B. D. 213, referred to. Nand 
Kishoee V. SuEAJ Mal (1915) 

I. L. R. 37 All. 429 

s. 46 — Leave to appeal refused by Dis- 
trict Judge — Concurrent jurisdiction of High Court 
to grant leave — Order to District Judge, if to be set 
< aside before grant of leave — Practice — Civil Proce- 
dure Code {Act V of 1908), 0. XLI, r. 11, hearing 
under, if necessary, after leave granted. The High 
Court having concurrent jurisdiction, with the 
District Judge, to grant leave to appeal from an 
order under the Insolvency Act, can do so, when 
•such leave has been refused by the District Judge. 
Where such leave is granted, there is no necessity 
for a further hearing under 0. XLI, r. 11, of the 
-Civil Procedure Code. Madhtj Sudan Pal v. 
Paebati Sundaei Dasya (1914) 

19 C, W. N. 760 

S. 66 — Mortgage, if made in good faith 

— Onus. Under s. 36 of the Provincial Insolvency 
Act, the onus of proving that a mortgage executed 
by an insolvent within two years before his adjudi- 
cation as such was made in good faith and is there- 
fore binding on the Receiver is on the mortgagee, 
XlLMONI CBA.UDHUEI V. BaSANTA KuMAE BANEEJI 

(1914) . . . . 19 C. WL N. 865 

PROVINCIAL SMALL CAUSE COURTS ACT 
(IX OF 1887). 

ss. 27, 32, 33 and 35— 

JSee Civil Peoobduee Code (Aot V oe 
1908), s. 24 , I. L. R. 38 Mad. 25 

. s, 35 — Jurisdiction — Munsif vested 

with the powers of a Judge of the Court of JSmall 
•Causes succeeded by one not vested with such powers 
— Appeal. When a Munsif vested with the powers 
of a Court of small causes is succeeded in office 
by a Munsif not vested with such powers, the 
latter under s. 35 of the Provincial Small Cause 
Courts Act, bound to try the suits pending on the 
file as regular suits and an appeal lies against 
his decision. Shiarri Behari Lai v. Kali, 12 All. 
J. B. 109, followed. Mangal Ben v. Bup Chand, 
1. L. B. 13 All. 324, dissented from. Kamta Prosad 
V. Mahabal Bingh, 6 0. C. 81, Dulal Chandra Deb 
V. Bam Narain Deb, I. L. B. 31 Calc. 1057, Bam 
Chandra v. Qanesh, 1. L. B. 23 Bom. 382, referred- 
“to. Saeju Peasad V, Mahadeo Pande (1915) 

I. L. R. 37 AIL 460 


PROVINCIAL SMALL CAUSE COURTS ACT 

(IX OF 1887) — contd. 

Sch. n, Art. 8— 

Bee Homestead Land. 

I. L. R. 42 Calc. 638 

1. ■ - - Grant of forest 

rights — Suit for rent by grantor, if may be enter- 
tained by Small Cause Court — “ Bentf^ what is — 
Bengal Tenancy Act {YIII of 1885), ss. 144, 193. 
A grant under which the grantee becomes entitled 
to cut and remove during a specified period trees 
which might during that period attain a pre- 
scribed size (whether it creates an interest in land 
or not) is a grant of forest rights within the mean- 
ing of s. 193 of the Bengal Tenancy Act. The 
transaction cannot be regarded as a sale of timber, 
and the consideration payable for such rights is 
rent within the meaning of the term as used in cl. 
{8) of Sch. II of the Provincial Small Cause Courts 
Act. Such a suit cannot be entertained by a 
Small Cause Court, and should be instituted under 
s. 144 of the Bengal Tenancy Act in the Court 
which would have jurisdiction to entertain a suit 
for the possession of the trees. Bande Ali Fakie 
V. Amud Saekae (1914) . 19 C. W. N. 415 

2. Special authority 

to try rent suits under Small Cause Court proce- 
dure, if may be conferred generally on the Court. 
Cl. 8 of Sch. II of the Provincial Small Cause Courts 
Act requires that the Judge personally should have 
been invested with authority to exercise juris- 
diction and not that jurisdiction should be con- 
ferred upon the Court. A notification of the Local 
Government vesting all Munsifs of certain places 
with power to try, under the Small Cause Court 
procedure, suits for recovery of rent of homestead 
lands within their respective jurisdictions when 
the value did not exceed Rs. 50 was insufficient 
to confer on the officers concerned the power re- 
ferred to in cl. 8 of Sch. II of the Provincial Small 
Cause Courts Act. Saeee Ali Mondal v. Golam 
Mondal(1915) . . . 19 C. W. N. 1236 

Sch. 11, Art. 13 — Bevenue Jurisdiction 

Act {Bom, X of 1876), s. 5, cl. (c) — Civil Procedure 
Code {Act V of 1908), 0. VIII, r. 6 — Suit by an 
Inamdar against a Khatedar for recovery of sums 
— Dues — Suit not cognizable by a Small Cause 
Court — Set-off claimed in a capacity different 
from that in suit, not allowable. Sums payable 
by a IChatedar to an Inamdar as superior holder 
are dues and a suit to recover such dues, though 
less than Rs. 500, is not cognizable by a Court 
of Small Causes and a decree passed in such suit 
is subject to a second appeal. In a suit brought 
by an Inamdar against a Khatedar for the recovery 
of dues in respect of certain immoveable property 
payable by the Khatedar, the defendant, as a 
pujari (worshipper), claimed to set ofi the stipend 
payable to him by the plaintiffi Held, that the 
defendant could not claim the set-ofi which was 
due to him in a different capacity from that in 
which he held as tenant or IChatedar of the plain- 
tiff. Madhaveao Moeeshvae V. Rama Kalu 
(1914) I. L. R. 39 Bom. 131 
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PROVINCIAL SMALL CAUSE COURTS ACT 

(K OF 1887) — contd. 

Sch. II, Arts. 15, 16 — Mortgage money, 

unpaid balance of, suit by mortgagor for recovery of, 
if lies — Small Cause Court, jurisdiction of. A 
mortgagor cannot sue for recovery of the balance 
'Of the amount promised to be advanced but not 
paid to him, and such a suit is not cognizable by 
the Court of Small Causes, but it is open to the 
mortgagor to sue in the Small Cause Court for 
damages for the breach of contract provided the 
damages claimed are within the pecuniary juris- 
diction of the Court. Shaik Galim v. Sadaejais- 
Bibi (1915) . . . 19 C. W. N. 1332 

Sch. II, Art, 28— Suit by heirs of 

intestate against wrongdoer, if within. Suits for the 
“ whole or a share of the property of an intestate ” 
-excluded by Art. 28 of Sch. II of the Provincial 
.Small Cause Courts Act from cognisance by the 
Small Cause Court are suits for the recovery of the 
property of an intestate between rival claimants 
to the estate or against persons administering the 
■estate. The article does not apply to suits by 
heirs against wrongdoers. Kapalee Beivah v. Kesh- 
.ram Kooch, 11 W. R. 93, Moheshur v. Kailash Nath, 
7 C. L. B. 71, and Chedi v. Gulah, 1. L. R. 27 All. 
622, followed. Qirish Chunder v. Anna Dossec, 17 
W. R. 46, Nobin Chunder v. Dribomoyee, 17 IF. R. 
f520, and Kapalee Bewah v. Keshram Kooch, 11 
F. R- 93, referred to. Tika Sahu v. Chiekat 
•Sahtj (1914) . . . 19 C. W. N. 614 

Sch. II, Art 35 (g) — Contract to marry, 

breach of — Loss of provisions and articles. A suit 
by a father of a Mahomedan girl against the father 
of a minor boy for breach of contract to marry 
the boy to the plaintifi’s daughter and for compen- 
sation for the loss sustained by the waste of articles 
and provisions in consequence of such breach, is 
governed by Art. 35, cl. {g) of the second schedule 
to the Provincial Small Cause Courts Act (IX of 
1887) and is therefore not cognisable by a Provin- 
cial Small Cause Court. Kali Sunker Dass v. 
Koylash Chunder Dass, I. L. R. 13 Calc. 833, fol- 
lowed. Mororn Xtjtti v. Pokes. (1913) 

I. li. R. 38 Mad. 274 

Sch. 11 , Art. 88 — Suit for money for 

maintenanceunder an agreement, cognisable by a Small 
Cause Court. A suit to recover from the defendant 
paddy expended by the plaintiff for the main- 
tenance of their grand-mother, for which under 
the agreement of partition between them the de- 
fendant was bound to pay a certain quantity 
,is a suit of a smaU cause nature ; the basis of the 
suit being the agreement. Bamaswamy Pantulu v. 
jNarayanamoorthy, 14 Mad. L. J. 480, applied. 
Asanas AMI Sasteial v. Bamasami Sasteiai (1913) 

L R. 38 Mad. 553 

. Sch. H, Art. 41 — Contribution, suit for 

— Rent decree— Execution by assignee against a joint 
tenant — Payment under corhpulsion — Suit, if cog7ii~ 
saHje by Small Cause Court — Bengal Tenancy Act 
(VIII of 1885), s. 148 m^Gontract Act {IX of 
1872), ss. 69, 70. Where an assignee of a rent- 
decree having attached the moveables of plaintiffs 


PROVINCIAL SMALL CAUSE COURTS ACT 
(IX OF 1887) — concld, 

Sch. n, Art. 41 — concld. 

who were joint tenants of the holding with the 
defendants, the plaintiffs satisfied the decree, and 
then sued the defendants for contribution : Held, 
that the suit was excluded from the cognisance 
of the Small Cause Court by Art. 41 of the Second 
Schedule to the Provincial Small Cause Courts 
Act. That if it were assumed that an assignee 
of a decree for rent is precluded from executing 
it even as a decree for money, the decree itself was 
not extinguished and could be executed on the 
assignee obtaining an assignment of the land- 
lord’s interests or on his retransferring the decree 
to the landlord. Where, therefore, on the assig 
nee’s application for execution the Court ordered 
execution to issue and the plaintiff paid in the 
decretal amount under compulsion of legal process : 
Held, that the plaintiff was entitled to sue for con- 
tribution under s. 70 as also under s. 69 of the 
Contract Act. The benefit which the defendants 
got was that they were absolved from the liability 
to be pursued either by the assignee or assignor 
of the decree. If a payment made to an assig- 
nee of a rent-decree is accepted by him, the decree 
is satisfied and there is nothing in s. 148 {h) of the 
Bengal Tenancy Act to prevent it, Rajaki Kakta 
Ghosh v. B.vma Nath Roy (1914) 

19 C. W. N. 458 

PROXY. 

See Civil PEocEEtiEE Cole V of 
1908), 0. xxm, E. 3. ^ 

I. L. R. 38 Mad. 850 

PUBLIC CHARITY. 

See Civil Peocedheb Code (Act V of 
1908), s. 92 . 1. L. R. 39 Bom. 580 

PUBLIC DEMANDS RECOVERY ACT (BENG. 
I OF 1895, 1897). 

See Sale foe Abeeaes of Revekhe, 

I. L. R. 42 Calc. 765 

PUBLIC DEMANDS RECOVERY ACT (BENG. 
I OF 1895). 

S. 9 {2), {3) — Certificate- sale, when is 

vitiated by irregularities — Nullity and irregularity, 
distinction between — Requisition not signed — Cer- 
tificate not in due for^n—Certificate signed mechani- 
cally — Certificate Officer to exercise discretion in 
issuing certificate — Proof of service of notice — Entry^ 
in order sheet if sufficient — Presumption in favour of 
regularity of official acts, if arises when proceedings 
shewn to have been carried on carelessly and ‘in 
slovenly manner. No hard and fast line can be 
drawn between a nullity and an irregularity and 
when the provision of a statute has been contra- 
vened, if a question arises as to how far the pro- 
ceedings are affected thereby it must be deter- 
mined with regard to the nature, scope and object 
of the particular provision violated. An Appel- 
late Court should not dismiss a suit on the ground 
only that the plaint was not duly signed and 
verified, such a defect does not affect the merits 
of the case or the jurisdiction of the Court. So 
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PTJBIilC DEMANDS RECOVERY ACT (BENG. 

I OF 1896) — concld, 

S. 9 — concld, 

also proceedings taken upon a certificate should not 
be treated as void merely because the requisition 
under s. 9 {2) of the Public Demands Recovery 
Act was not duly signed and verified. But there 
can be no valid sale on a certificate which did not 
specify the amount due, and otherwise did not 
comply with the forms laid down by the Act and 
which the officer issuing the certificate appeared 
to have signed mechanically. The obvious inten- 
tion of s. 9 {3) of the Public Demands Recovery 
Act is that the officer shall use his discretion as to 
the issue of a certificate, determine whether the 
case is a proper one for it, whether the money be 
due or not. Baijnath v. Ramgat, L, R. 23 I. A. 
46 : s. c. I. L. R, 23 Calc, 775, and Baijnath v. 
Ramgat, 5 C. L, J, 687, followed. The mere entry 
in the order-sheet of the certificate case that notice 
had been served is no proof that service was 
efiected. When the circumstances of the case 
show that the proceedings have been carried on in a 
careless or slovenly manner, the Court will be slow 
to apply the maxim omnia prcBSumuntiir rite et 
solenninter esse acta donee frobetwr in contrarium. 
MOHITJDDIN V, PlETHICHAKD LaL ChOWDHURY 

(1914) . 19 C. W. N, 1159 

PUBLIC NUISANCE, 

Encroachment on 

'public pathway — Application to District Magistrate 
by lettei%-Reference of applicant by letter to Civil 
Court — Subsequent petition to the Subdivisional 
Magistrate regarding the same pathway — Issue of 
conditional order — Appearance of opposite party 
and claim of title to the path — Dropping proceed- 
ings without taking evidence — Criminal Procedure 
Code (Act V of 1898), ss, 133, 137. When a Magis- 
trate makes a conditional order under s. 133 of the 
Criminal Procedure Code against a party who 
appears and shows cause, he is bound, under s. 137, 
to take evidence as in a summons case. It is 
open to him thereafter to consider whether there 
is a complete answer to the case, or whether it is 
not a proper one for reference to the Civil Court. 
Saeojbashini Debi V. Sbipati Chaean Chow- 
DHBY (1914) I. L. R, 42 Calc, 702 

2. Unlawful obstruc- 

tion to public way — Bond fide questioii of title — 
Duty of Magistrate to determine the question — 
Criminal Procedure Code (Act V of 1898), ss. 133, 
137. Per Shabpitddin, J. — When a party, 
against whom an order under s. 133 of the Criminal 
Procedure Code is contemplated, appears and 
raises the question that a pathway, alleged to 
have been unlawfully obstructed, is not a public 
but a private one, the Magistrate should not only 
decide whether it is public or private, but he should 
determine whether the claim is bond fide or a mere 
pretence set up only to oust the jurisdiction of 
the Court. If he finds that the claim is a mere 
pretence, he may proceed to pass a final order ; 
but if he finds that the claim, though not sub- 
stantiated, has been raised bond fide, he should stay 
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his hand and refer the party to the Civil Courts 
and if the party does not have recourse to such 
Court within a reasonable time, the Magistrate 
may then proceed to make the order absolute. 
Belat Ali v. Abdur Rahim, 8 0. W, N. 143, Matuk- 
dhari Tewari v. Hari Madhab Das, 9 C. W. N. 
72, Luckhee Narain Banerjee v. Ram Kumar 
Mukherjee, I, L. R. 15 Calc. 564, and Preonath 
Dey V. Gobordhone Mala, I. L. R. 25 Calc. 278, 
referred to. The provisions of s. 133 of the Code 
should be sparingly used. Teunok, J., in the 
circumstances of the case, assented to the order 
proposed. Manipur Dey v. Bidhu Bhushan Sar- 
KAR (1914) I. L. R. 42 Calc. 158 

PUBLIC PATHWAY. 

encroachment on — 

See Public Nuisance. 

I. L. R. 42 Calc. 702 

obstruction to — 

See Public Nuisance. 

I. L. R. 42 Calc. 168 

PUBLIC POLICY. 

See Civil Procedure Code (Act V or 
1908), 0. XXIII, R. 3. 

L L. R. 38 Mad. 850 

See Slavery Bond. 

I. L. R. 42 Calc. 742 
See Transeer oe Property Act (IV or 
1882), s. 54 . 1. L. R. 37 All. 631 

contravention of — 

See Palas or Turns of Worship. 

I. L. R. 42 Calc. 455 

PUBLIC PROSECUTOR. 

See Penal Code, s. 114. 

19 C. W. N. 28 

PUBLIC PROSECUTOR, DUTY OF. 

Duty to produce all the 

evidence in his power bearing directly on the charge 
— Duty to call all the available eye-witnesses in 
capital cases — Omissionto examine material witnesses, 
effect of — Inference adverse to the prosecution 
arising therefrom — Practice. The purpose of a 
criminal trial is not to support at all costs a theory,, 
but to investigate the ofience and to determine 
the guilt or innocence of the accused ; and the duty 
of a Public Prosecutor is to represent not the 
police but the Crown, and this duty should be- 
discharged fairly and fearlessly and with a fuE 
sense of the responsibility attaching to his position.. 
It is not his duty to call only witnesses who speak 
in his favour. Empress v. Dhunno Kazi, I. L. R^ 
8 Calc. 121, discussed and explained. He should,, 
in a capital case, place before the Court the testi- 
mony of ail the available eye-witnesses though 
brought to the Court by the defence, and though, 
they give different accounts. The rule is not a 
technical one, but founded on commonsense and 
humanity. Reg. v. Holden, 8 C. ck P. 609, foD 
lowed. Where witnesses (who from their connec- 
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tion with the transactions in question must be 
able to give important information) are not called 
without sufficient reasons being shown, the Court 
may properly draw an inference adverse to the 
prosecution. Empress v. Dhunno Kazi, I. L, B, 
8 Calc. 121, referred to. A conviction under s. 
114 of the Penal Code cannot stand where the abet- 
ment charged necessarily requires the presence of 
the abettor. To come within the section, the 
abetment must be complete apart from the pre- 
sence of the abettor. Ram Ranjan Roy v. Em- 
PEROB (1914) I. L. R. 42 Calc. 422 

PUBLIC RELIGIOUS TRUST. 

^ee Parties. I. L. R. 42 Calc. 1135 
PUBLIC ROAD. 

Metalled and unmetalled 

portions equally part of road — Right of public way. 
Where the question is as to the breadth of a public 
road, it must be taken that all the ground over 
which the public have a right of way is part of the 
road : the mere fact that part of the road may be 
metalled for the greater convenience of the traffic 
will not render the unmetalled portion on each 
side any the less a public road or street. Mxjki- 
ciPAL Board oe Agra v. Stjdarshan Das Seastri 
(1914) I. L. R. 37 Ail. 9 

PUBLIC SERVANT. 

See Penal Code (Act XLT oe 1860), 
ss. 332, 323. I. L. R. 37 All. 353 

PUBLIC TRUST. 

See Civil Procedure Code (1908), 

s. 92. 1. L. R. 37 All. 296 

PUISNE MORTGAGEE. 

effect of, on rights of — 

/See Mortgage. I. L. R. 37 All. 309 
PURCHASER 

See LimTATioN Act (IX or 1908), s. 22. 

I. L. R. 38 Mad. 837 

See Occupancy Holding. 

I. L. R. 42 Calc. 745 

PURDANASHIN. 

See Pardanishin. 

PUTNI. 

See Patni Lease. 

Putni taluk, sale of, for 

arrears of rent — Suit by purchaser fcr recovery of 
possession of lands within taluk brought within 12 
years from date of purchase — Limitation — Applu 
cabiliiy of Art. 121, LinMtation Act — Adverse pos- 
session prior to creation of putni, effect of — Cause of 
action — Adverse possession if arrested by creation of 
subordinate tenure, when proprietor out of possession 
— Doctrine of possession following title, application 
of, where plaintiff has to prove possession at a parti- 
cular point of time — Ancient documents showing 
exercise of right to property, consideration of, as 


PUTNI — contd. 

presumptive evidence of possession — Sate under 
s. 159, Bengal Tenancy Act, status of purchaser in — 
Encumbrance, meaning and annulment of. The 
plaintiff who was the purchaser of a putni taluk 
at a sale held in 1899 in execution of a rent decree 
under the Bengal Tenancy Act brought suits against 
the defendants within twelve years from date of 
his purchase for declaration of his title to the 
lands held by them within fhe putni taluk and for 
recovery of possession thereof. There was ample 
e\udence on the record that the adverse posses- 
sion of the defendants and their predecessors com- 
menced before the creation of the Held, 

that the suits were barred by limitation and Art. 
121 of the 2nd Schedule of the Limitation Act 
did not apply to them. That the plaintiff not 
having established that the possession of the 
defendants commenced after the creation of the 
putni or that the proprietor of the estate was in 
possession at the time when the putni was granted 
the interests acquired by the defendants could 
not he deemed to be an incumbrance within the 
meaning of Art. 121 nor was it an encumbrance 
within the meaning of s. 11, cl. (1) of Reg. VIII of 
1819. That the cause of action did not arise 
on the date on which the plaintiff purchased the 
iahik at the sale held under the Bengal Tenancy 
Act. That the adverse possession contemplated in 
the decisions Safar Chandra v. Rajendra Lai, I. L. 
B. 25 Calc. 167, Woomesh Chandra Goopta v. Raf 
Narain Roih 10 IP. B. 15, Khonio Moni Dassi v. 
Bifoy Chandra, 1. L. B. 19 Calc. 187, and Karim 
Khan v. Broja Nath Das, I. L. R. 22 Calc. 244, 
is possession which commences after the creation 
of the tenure. These cases are founded on 

the principle laid down in s. 11 of Reg. VIII of 
1819 wiiich is that the purchaser of a qmtni taluk 
at a sale held under Reg. VHI of 1819 takes the 
taluk in the state in which it was initially created 
and the judicial decisions above referred to lay 
dowm the doctrine that the purchaser takes the 
property not free merely of ail incumbrances- 
that may have accrued upon the tenure by act 
of the defaulting proprietor, his representatives or 
assignees, but also free of the interest acquired by 
an adverse possessor who has been able to acquire 
such interest by the action of the defaulting pro* 
prietor. This doctrine is plainly limited in its 
application to cases where the adverse possession 
commenced after the creation of the putni. That 
in a case like the present in which the proprietor 
of the estate is out of possession he cannot merely 
by the device of the creation of a subordinate taluk 
arrest the effect of the adverse possession which has 
already commenced to run against him and such 
possession would be effective sot only as against 
the subordinate tenure-holder but also as against 
the superior proprietor. That the plaintiff before 
he could succeed must prove that the proprietor 
was in possession when the putni was created. 
That the doctrine that possession follows title 
has no application to a case like the present. That 
as laid down by the Judicial Committee in Bunjeet 
Bam V. Gdbordhan Bam, 20 W, R. 25, 29, the Court 
may in the decision of the question of limitation 
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if there is conflicting evidence on both sides pre- 
sume that possession was with the party whose 
title has been established but it does not follow 
that when the plaintiff has to establish possession 
at a particular point of time he is entitled to call 
upon the Court to presume that because his title 
has been established possession must be presumed 
to have been with the holder of the title at the 
specified period of time. This contention is clearly 
opposed to the decision of the Judicial Committee 
in MoMma Chandra v. Mohesh Chandra, L. B. 16 
/. A. 23 : s. c, I, L. B. 16 Calc, 473. That the plaint- 
iff having made his purchase at a sale held in exe- 
cution of a rent-decree under the Bengal Tenancy 
Act under s. 159 of the Act he made his purchase 
with powers to annul the interests defined as 
encumbrance in s. 161 ; encumbrance as used in 
that section includes a statutory title acquired by 
a trespasser by adverse possession of the land of 
the defaulting tenure provided such act of posses- 
sion commenced after the tenure had been created. 
That even if he had succeeded in establishing 
that such adverse possession commenced after the 
creation of the putni taluh, before he could suc- 
ceed, he would have to prove that under sub-s. {!) 
of s. 167 he had annulled the encumbrances by 
service of notice within one year from the date of 
the sale or the date on which he first had notice of 
the encumbrance and in the present case the 
plaintiff had failed herein. Held (as to the con- 
tention that the grant of the putni tenure itself 
was evidence of possession), that the principle 
that ancient documents produced from proper 
custody and by which any right to property pur- 
ports to have been exercised may rightly be treated 
as presumptive evidence of possession has no appli- 
cation to the circumstances of the present case. 
Kalikantjnd Mukeejee V . Bepkodas Pal Chott- 
dey(1914) 19 C. W. N, 18 

PUTNI REGULATION (VHI OF 1819). 

S. 8 — Publication of notices at the CoU 

lector's butchery — Notices taken down and kept on 
Nazir's table for inspection of Muktears during office 
hours — Irregularity vitiating sale — Publication of 
list of pufnis in arrears, defaulters and arrears, in 
zamindar's butchery, if sufficient — Publication in 
principal village — Sale in Collector's Court-room 
if public sale, when people prevented from coming 
in freely by chaprasis — Sale at an unusuodly early 
hour, if bad, "V^ere it appeared that applications 
for sales of putnis under Reg. VIII of 1819 and 
notices thereof used to be taken down from the 
notice-board on the verandah of the Collectorate by 
the Muktears during office hours and placed on the 
Kazir’s table and hung up again on the board at 
the close of the day : Held, that there was no 
proper publication of the notices which were meant 
for the pubHo and not for Muktears alone and it 
was an irregularity which vitiated the sale. The 
law contemplates their unobstructed presentation 
to the notice of the public. Bejoy Ckand Mahatap 
V. Atulya Charan Bose, I, L> B. 32 Calc, 953, 
and Sochi Nandan Dutta v. Bejoy Chand Mahatap, 
11 C, W. N, 729, referred to. Where instead of 


PUTNI REGULATION (VIII OF 1819)— corJd. 

S. 8 — condd. 

similar notices a list of the defaulting mahals 
with the names of the defaulters and the amounts 
due was stuck up in the zamindar’s sadar butchery, 
there was a substantial compliance with the law. 
Where the notice required to be served in the 
mofussil was served in the butchery of the dar-putni- 
dar of three only out of six mauzas covered by the 
putni, this was good service when the dar-putnidar's 
butchery was in the principal village of the default- 
ing tenure. The complaint that the public had 
not unobstructed access to the place of sale was 
made out when it appeared that though the sale 
was held in the Court-room of the Collector (and 
therefore in public butchery, the Collector’s chap- 
rasis who were placed at the wdcket gate to keep 
order did not allow many persons to enter to pre- 
vent overcrowding. A defaulter cannot impeach 
a sale as illegal merely on the ground that it took 
place earlier than usual ; he may however be 
permitted to shew that he was misled to his pre- 
judice by the deviation from the usual practice. 
Effect of irregularities in sales discussed. Maha- 
raja of Burdwan v. Tara Sundari Debi L. B. 10 I, 
A^ 19 i s, c. I. L. B. 9 Calc. 619, 622, and Maharaja 
of Burdwan v. Krishna Kamini Dasi, L. B. 14 I, A. 
30 : s. c. 1. L. B. 14 Calc. 365, referred to. Ran jit 
S iNGHA V. Jnanbndra Ch. Sen Gupta (1915) 

19 C. W. N. 963 

ss. 11, 15, 17, cl. (5), para. 2 and cl. 

(5), para. 8 — Sale under Putni Begvlation after 
mortgagee' s decree on mortgage of putni and zemin- 
dar's decree for antecedent arrears — Bight to surplus 
sale-proceeds — Priority — First charge — Limitation. 
There is nothing in the Putni Regulation contrary 
to the principle which underlies s. 65 of the Bengal 
Tenancy Act, the rent payable by the putnidar to 
the zemindar being under ss. 11 and 15 of the Re- 
gulation as under s. 65 a first charge on the te- 
nure. Where a putni tenure is sold under the 
Regulation for the realisation, as the case may be, 
of arrears due for the year immediately expired 
or for the current year, the effect of such sale is 
not to reduce all former balances to personal 
debts of the putnidar. The charge is not des- 
troyed, but is transferred to the surplus sale-pro - 
ceeds. The sale in any case would not destroy 
the charge attaching to arrears in respect of which 
the zemindar has already obtained a decree prior 
to the sale, for the second paragraph to the third 
clause of s. 17 of the Regulation, even if it be 
opposed to the provisions of s, 65 of the Bengal 
Tenancy Act, has no application to such a case, 
for it cannot contemplate the institution of a fresh 
suit for recovery as a personal debt of antecedent 
balances in respect of which the zemindar had 
already obtained a decree, Peary Mohan Muber- 
jee V. Sreeram Chandra Bose, 6 C. W. N, 794, 
approved, Jagannath v. Mohiuddin Mirza, 1. L, 
B. 37 Calc. 747, not approved. Where before the 
putni was sold under the Regulation both the ze- 
mindar and the mortgagee of the tenure had re- 
covered decrees, the former for antecedent arrears 
I and the latter on his mortgage. Edd, that though 
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under s. 73 of the Transfer of Property Act the 
latter had a charge in respect of the mortgage 
dues upon the surplus sale-proceeds and this charge 
subsisted even after the decree, the charge in 
favour of the zemindar in respect of arrears of 
rent would have preference before it, *as it was a 
first charge under s. 65 of the Bengal Tenancy 
Act. The zemindar was entitled to seek his re- 
medy by way of suit in the Civil Court without 
repeated recourse to the summary procedure 
laid down in the Regulation. BrMahan Gh. Sir- 
car V, Brindaban Gh. Dey, L. M. 1 I. A. 178 : s. c. 
13 B. L. B. 409, referred to. Queers : 'Whether 
the limitation of two months provided by the fifth 
clause to s. 17 of the Regulation applies to a suit 
by the mortgagee against the zemindar for a 
declaration of fus right to appropriate, in satis- 
faction of his own decree, the surplus sale-pro- 
ceeds which the zemindar has taken out in exe- 
cution of his decree for antecedent balances. 
Basanta Ktjmab Bose v. Khulna Loan Co. 
(1914) 19 C. W. N. 1001 


B 

BAILWAY COMPANY. 

liability of — 

See Railways Act (IX of 1890), s. To. 

L L. R. 37 AH. 463 
See Remand I. L. R. 42 Calc, 888 

1, Despatch of goods 

by railway — Rish-note E — Loss — Suit for damages 
— Onus of proof — “ Gomplete pachagesf' tins deli- 
vered but contents missing, if. It is for the con- 
signee of goods despatched by railway under a risk- 
note to prove that the case is within one of the ex- 
ceptions provided in the note, viz., wilful neglect of 
the company’s servants or theft by or wilful neglect 
of its servants, transport agents or carriers em- 
ployed by them ; and in the absence of proof that 
the loss was caused by one of the risks undertaken 
by the owner, the Court is not bound to presume 
that the loss was due to one of the reasons covered 
by the exception. Sheobarut Ram v. The Bengal 
and North-Western Railway Go., 1$ G. W. N. 766, 
followed. When the tins in which oil was despatch- 
ed by raHway were delivered, though the con- 
tents were missing : Held, that there was no loss 
of “ complete packages ” within the meaning of the 
note. East Indian Railway Co. v. Xilkanta 
Roy (1913) . . . . 19 C. W. N. 95 

2. Gontract Act {IX 

of 1872), ss. 151 and 152 — Liability of Railway 
Companies for loss, damage or destruction of goods en- 
trusted to them for carriage — Evidence necessary to 
exonerate Railway Company when the true cause of 
the loss, etc., cannot he ascertainedr— Provision of ap- 
pliances to put out fires. H sued the B., B. & C. I. 
Rahway Company for the valiie of certain bales 


RAILWAY COMPANY— 

of cotton entrusted to the railway company for 
carriage and accidentally burnt while being 
so carried. Held, that the railway company, 
merely by getting the Court to believe that the 
wagon on which the goods entrusted to it had 
been loaded had been so loaded with ordinary 
care, had not done all that was needed to ab- 
solve itself, but that in the absence of a definite 
known cause the railway company had to satis:fy 
the Court that in the management of its engines, 
and in the whole course of drawing the wagon 
to the place where it caught fire, the railway 
company observed in all respects the same degree 
of care and prudence which an ordinary man con- 
veying his own valuable goods might have been 
expected to take under the same circumstances. 
When anyone has entrusted goods to a railway 
company for carriage, and those goods are lost, 
damaged or destroyed while in the possession and 
under the control of the railway company, the 
fact of the loss, damage or destruction is enough 
to cast upon the company the burden of proving 
that that loss was not due to^ any negligence on 
its part. The standard of negligence is given in 
ss. 151 and 152 of the Indian Contract Act but no 
general rule universally applicable can be laid down 
as a rule of law defining the amount and quality of 
the proof in every case which will discharge the 
railway company’s onus. Lakhichand Ramchund 
V, G. I. P. Railway Company, L R- R^ 57 Bom. 1, 
is an authority for the proposition^ that a decree 
ought not to be given against a railway company 
sued as bailee for loss, damage or destruction of 
goods bailed to it, the moment it admits that it is 
unable to assign the vera causa of the loss. The 
company as bailee is primarily liable for the loss, 
but it may exonerate itself in two ways. It may, 
while ignorant of the cause of the fire, show, if it 
can, that that cause could not possibly be attribut- 
able to itself, that in other words it was altogether 
external and beyond the railway company’s control. 
Second, the bailee, while ignorant of the vera causa, 
might point to the fact that he had taken such 
precautions against risk, had dealt with the goods 
entrusted to him with such care, that whatever 
the cause might be and although attributable to 
his own act, yet it must be presumed to have been 
of such an uncommon, or of such an unpreventahle 
kind that he ought not to be held responsible for it. 
But such a defence could only be logicaUy ever 
logically) established by the virtual exclusion of 
aU causes of an ordinary kind attributable to the 
bailee or his servants or machinery. HniJi Khet- 
SEY & Company v. B., B. & C. I. Railway Com- 
pany (1914) . . I. L. R. 39 Bom. 191 

3 . — Common carrier — 

Negligence — Railway Company if may free itself 
from liability by contract — Btatutory limits imposed 
on such contract — Duty of care, apart from contract 
and excluded by it, if arises — Contract through agent 
or person held out as such — Agent not caring to ac- 
quaint himself with terms printed on ticket-— ^Prin* 
cipal if bound by terms — Jury — Pact, finding of--— 
Legal consequences fimoing therefrom. Apart from 
statute, a carrier is liable in Canada, as in England 

o2 
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for injury arising from negligence in tlie execution 
of His contract to carry unless he has effectively 
stipulated that he shall be free from such .liability. 
Under s. 284 of the Canada Railways Act, railway 
companies are put under a general obligation to 
carry and deliver with due care and diligence, and 
any one aggrieved by a breach of this duty is to 
have a right of action from which the companies are 
not to be relieved by any notice, condition or 
declaration if the damage arises from negligence 
or omission. S. 340 of the Act provides that no 
contract restricting liability for carriage is to be 
valid unless it is of a kind approved by the Rail- 
way Board, which is empowered to determine 
the extent to which such liability may be im- 
paired, restricted, or limited, and generally to 
prescribe by regulation the terms and condi- 
tions under which any traffic may be carried. 
Held, that where under s. 340 and other sections 
which deal with special tariffs, forms of stipu- 
lation limiting liability have been approved by 
the Board, and the conditions for making them 
binding have been duly complied with, the com- 
panies are enabled in such cases to contract for 
complete freedom from liability for negligence. 
If a passenger has entered a train on a mere invita- 
tion or permission from a railway company with- 
out more and he receives injury in an accident 
caused by the negligence of its servants, the com- 
pany is liable for damages for breach of a general 
duty to exercise care. Such a breach can be 
regarded as one either of an implied contract or of 
a duty imposed by the general law, and in the latter 
case is in form a tort. But in either view this 
general duty may, subject to statutory restrictions, 
be superseded by a specific contract which may 
either enlarge, dimmish or exclude it. If the law 
authorises it, such a contract cannot be pronounced 
to be unreasonable by a Court of Justice. The 
specific contract, with its incidents, either expressed 
or attached by law, becomes in such a case the 
only measure of the duties between the parties. 
If the contract is one which deprives the passenger 
of the benefit of a duty of care which he is primd 
facie entitled to expect that the company has 
accepted, the latter must discharge the burden 
of proving that the passenger assented to the 
special terms imposed. This he may be shown 
to have done either in person or through the agency 
of another. Such agency will be held to have 
been established when he is shown to have au- 
thorised antecedently or by. way of ratification the 
making of the contract under circumstances in 
which he must be taken to have left everything 
to his agent. In such a case, it is sufficient to 
prove that he has been content to accept the risk 
of allowing terms to be made without taking the 
trouble to learn what was being agreed to. The 
company may infer his intention from his conduct. 
If he, stands by under such circumstances that it 
will naturally conclude that he has left the negotia- 
tion to the person who is acting for him, and in- 
tends that the latter should arrange the terms on 
which he is to be conveyed, he wili be precluded by 
so doing from afterwards alleging want of authority 


RAILWAY COMPANY— eo7ic?d. 
to make any such terms as the law allows.. If the 
person acting on his behalf has himself not taken 
the trouble to read the terms of the contract pro- 
posed by the company in the ticket or pass offered 
and yet knew that there was something written 
or printed on it which might contain conditions, 
it is not the company that will suffer by the agent’s 
want of care. The agent will, in the absence of 
something misleading done by the company, be 
bound, and the principal will be bound through 
him. The company owes the passenger no duty 
which the contract is expressed on the face of it to 
exclude, and if he has approbated that contract 
by travelling under it, he cannot afterwards re- 
probate it by claiming a right inconsistent with it. 
Geand Trunk Railway Compancy of Canada v. 
Albert Nelson Robinson (1915). 

19 C. W. N. 905 

RAILWAY RECEIPT. 

See Railways Act (IX of 1890), s. 72. 

I. L. R. 39 Bom. 485 

-y— Mercantile document of 

title, pledge of — Local custom — Charge — Holder 
thereof — Provincial Insolvency Act {III of 1907)^ 
s. 16, cl. (3). A railway receipt is a mercantile 
document of title to goods and lawful possession 
as pledgee of such receipt enables the holder by 
virtue of local custom to get possession of the goods 
from the carrier, and the insolvents’ right to get 
possession under s. 16, cl. («?), of the Provincial 
Insolvency Act (III of 1907) ceases with the pledge. 
Amarchand c& Co. v. Eamdas, 15 Bom. L. R. 890,. 
followed. Fakeerappa v. Thippanna (1913). 

I. L. R. 88 Mad. 664 

RAILWAY RULE. 

See Railways Act. (IX of 1890), s. 72- 

I. L. R. 39 Bom. 485 

RAILWAYS ACT (IX OP 1890). 

S. 72 — Rule 2 made under s. 47, sub 

s. (1), clause (f ) — Rule not valid — Delivery of 
goods to be carried by Railway Administration — 
Grant of railway receipt not essential to complete 
delivery. The plaintiffs brought certain goods to 
the railway premises and handed a consignment 
note to the clerk of the railway company. No re- 
ceipt was given as the goods were not weighed and 
loaded. In the meanwhile, a fire broke out on the 
premises and destroyed the goods. The plaintiffs- 
having sued the railway company for the loss of 
goods, the lower Court held that the company 
was not liable for the loss in absence of a railway 
receipt, as provided for in r. 2 framed under s. 
47, sub-s. {!), clause (/) of the Indian Railways 
Act (IX of 1890). On plaintiffs’ application under 
Extraordinary Jurisdiction : Held, that the com- 
mencement of the liability of the company for 
goods delivered to be carried under s. 72 was in no 
way dependent upon the fact of a receipt having 
been granted, but must be determined on evidence 
quite independently of r. 2 under s. 47, sub-s. 
(i), clause ( / ) of the Indian Railways Act (IX of 
1890). Held, also, that inasmuch as r. 2 sought 
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S. 72 — concld. 

to define and by defining changed what would 
otherwise be the meaning of.s. 72 of the Act the 
rule was bad. Per Heaton, J. “ A ‘ delivery to 
be carried by railway’ (within the meaning of s. 
72 of the Indian Railways Act, 1890) means some- 
thing more than a mere depositing of goods on 
the railway premises ; it means some sort of accept- 
ance by the railway ; a taking as well as a giving. 
When that taking occurs is a matter which depends 
on the course of business and the facts of each 
particular case ; but it certainly may be completed 
before a railway receipt is granted.” Per Shah, J. 

The delivery contemplated by s. 72 is an actual 
delivery and marks the beginning of the company’s 
responsibility. That delivery would no doubt 
involve not merely the bringing of the goods on 
the railway' premises but acceptance thereof by 
the company for the purpose of carrying the 
same by railway. Such acceptance may be expres- 
sed or implied in a variety of ways by the usual : 
course of business, and may be quite independent j 
of any receipt being granted by the companj-. j 
Of course it will depend upon the circumstances of ! 
each case and the usual course of business of the | 
Railway administration as to whether the goods can l 
be said to be delivered to be carried by railway j 
under s. 72 of the Act.” R^iaiCHANDRA Nath a i\ I 
G. I. P. Railway Company (1915) [ 

I. L. R. 39 Bom. 485 1 

s. 75— 

See Reimand, I. L. R. 42 Calc. 888 

Articles oj special value 

lost in transit — Liahility oj Pailway Company 
for the loss thereof. The plaintifi w'ho was a pas- 
senger on the defendant railway booked three 
packages from Howah to Khurja. One of them 
contained silver and silk articles of the description 
mentioned in the second schedule to the Indian 
Railways Act as articles which must be declared, 
but the plaintiff did not do so. The package was 
lost and the plaintiff brought this suit for damages. 
Held, that s. 75 of Act IX of 1890 is one of general 
applicability to all classes of goods ; and inasmuch 
as the plaintiff did not declare the contents of his 
trunk that was lost in transit the Railway adminis- 
tration was freed from all liability for the loss 
thereof, both as regards scheduled and non- 
‘scheduled articles contained therein. East Indian 
Railway Co. v. N. K. Roy (1915). 

I. L. R. 37 AIL 463 

— S. 77 — Notice of suit to Agent — Notice 

do Goods Superintendent if sufficient — Power of 
'Goods Superintendent to make premises binding on 
Company. Where the plaintiff who were con- 
. signors of some bags of mustard seed denied 
that ten bags offered by the defendant com- 
pany were his and the trying Court found that 
the bags despatched by the plaintiff were lost 
or missing : Held, that in the circumstances the 
plaintiff was bound to serve notice under s, 77 
of the Indian Railways Act upon the Agent of 
the defendant company. A notice given to the 


RAILWAYS ACT (IX OF 1890)— 

S. 77 — concld. 

Goods Superintendent which there was no evidence 
to show ever reached the Agent was not sufiScient. 
Woods V. Meher Ali Bepari, 13 0. IF. N. 24, 
distinguished and doubted. Janahi Das v. The 
Bengal Nagpur Railway Company, 16 C. W. N. 
356, East Indian Railway Go. v. Bahu Madho LaJ, 
17 0. IF. N. 1134, approved. The company 
cannot be bound by any admission or statement 
by the Goods Superintendent such as is implied in a 
promise made before the suit to pay a liquidated 
sum to the plaintiff for the value of the missing- 
bags. Radha Ivishen V. The East Indian Rail - 
WAY Co. (1913). . . . 19 C. W. N. €2 

RAPE. 

See Penal Code Act (XLV of IS'fiO), 
ss. 32 AND S3. 1. L. R. 37 AU. 187 

RATEABLE DISTRIBUTION. 

1. Practice and Pro- 

cedure — Decree — Civil Procedure Code (Act V of 
1908), 5 .S, 47, 73 — Civil Procedure Code (Aci XI 
of ISS2). s. 295 — Appecd. An order refusing rateable 
distribution made under s. 73 of the Code of Ci-vil 
Procedure (Act V of 1908), between two rival decree- 
holders, which does not affect or interest the 
judgment-debtor, is an order in execution proceed- 
ings but is not a decree, as ali the conditions en- 
umerated in s. 47 of that Code are not present, 
and consequently is not appeal-»hle. Jagadish 
Chandra Skaha v. Kripanath Shaha, L L. R. 36 
Calc. 130, followed. Sorabjit Coovarji v. Kala 
Raghunafh, I. L. R. 36 Bom. 156, distinguished. 
It is essential for the application of s. 73 of the 
Code of Civil Procedure that the decree should 
have been passed against the same judgment- 
debtor. Balmer Lawrie & Co. v. Jadunath 
Banerjee (1914). - . I. L. R. 42 Calc. 1 

2. Rival decree-holders 

— Right of one to impeach anothePs decree only in 
suit and not in execution — Civil Procedure Code {Act 
y of 1908), s. 73, applicability of—0. XXI, 
r. 52, enquiry under. Where several decree- 
holders against the same judgment-debtor apply 
for satisfaction of their decrees out of the same 
fund, any one of them is entitled to show that 
his rival’s decree is a fraudulent or sham one but 
it is not open for him to do so in execution proceed- 
ings. Sudindra v. Budan, I. L. R. 9 Mad. 80, 
foUowed. S. 73, Civil Procedure Code, is applica- 
ble only if an application for execution of the deojee 
in the prescribed form had already been made 
before the receipt of the assets and the fund out of 
which rateable distribution is asked for is one re- 
alised in execution. Where holders of decree 
of several courts apply for satisfaction of their 
decrees, out of a fund in the custody of a court, the 
proper order governing their respective titles or 
priorities is O. XXI, r. 52, Civil Procedure Code ; 
and they are entitled to share it rateably as in 
the case of administration of the estate of a 
deceased person or of an insolvent as attachment 
does not under the present law give any priority to 
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rateable distribution— concZcZ. 

the first attaching creditor, hut only prevent 
alienation. Sodbul Chunder Law v. Bussich Lai 
Mitter, I. L, M. 15 Calc. 202, 209, followed. The 
shares due to holders of decrees of other courts than 
the one which has the custody of the fund are 
to be distributed only according to the orders of 
those courts. Katum Sabiba v. Hajee Mahomed 
Badsha Sahib (1918) . I. L. E. 88 Mad. 221 

RATES AND TAXES. 

■ — — — Arrears of — Consoli- 

dated rate — Charge — Calcutta Municipal Act {Beng. 
Ill of 1899), ss. 228, 228 — Arrear of consolidated 
rates, whether a first charge on the land and hwilding 
in respect of which it has accrued due — Charge 
and mortgage, distinction between — Transfer of Pro- 
perty Act {IV of 1882), ss. 55, 58, 100 — Bengal 
Tenancy Act (VIII of 1885), s. 171 — Constructive 
notice — Bond fide purchaser for value without notice 
S, 228 of the Calcutta Municipal Act is not con- 
trolled by s. 223 thereof, and makes the consolidated 
rate, as it accrues due from time to time a first 
charge on the premises (subject only to arrears of land 
revenue). A mortgage does, whereas a charge does 
not, involve a transfer of an interest in specific 
immoveable property,’ Narayana v. VenJcata- 
ramana, I. L. B. 25 Mad. 220, Tancred v Ddagoa 
Bay Co., 23 Q, B. L. 239, Burlinson v. Hall, 12 
Q. B. D. 347, referred to. Such a charge cannot 
be enforced against the property in the hands 
of a bond fide purchaser for value without notice. 
Kishen Lai v. Qunga Bam» L L. B. 13 All. 28, re- 
ferred to. The plea of purchaser for value without 
notice is a single defence, the onus of proving 
which is on the defendant. Attorney -General v. 
Biphosphated Ouano Co., 11 Ch. D. 327, Wilhes v. 
Spooner, [1911] 2 K. B. 473, followed. Where 
property with such a charge is foreclosed, by the 
mortgagee, constructive notice cannot be im- 
puted to him to the same extent as to a purchaser 
at a private sale. Badha Madhab v. Kalpataru, 
17 C. L. J. 209, Brahma v. Bhdi Das, 19 C. L. 
J. 362, referred to. Still he should ascertain 
the true state of affairs before he becomes full 
owner thereof. Although a purchaser without 
notice from a person who had notice, is protected 
[vide Harrison v. Forth, (1695) FincVs Free. Ch. 61\ 
here, purchasers from such a mortgagee cannot 
claim the protection as, before they acquire title, 
they might by enquiry from the municipal au- 
thorities ascertain the precise period for which the 
rates were in arrears. Akhoy Kxjmab Baherjee 
V. Corporation op Calcutta (1914) 

I. L. R. 42 Calc. 626 

RATIFICATION. 

See Madras Irbioation Cess Act (VII op 
1865), s. 1. . I. L. R. 38 Mad. 997 

See Trading with the Enemy 

I. L. R. 42 Calc. 1094 

RECEIPT. 

Begistration — Waiver 

^Evidence — Begistration Act (III of 1877), s. 17 
(n)-r-Mortgage-bond — Beceipt showing simple interest 


RECEIPT — concld. 

charged — Evidence Act (I of 1872), s. 92. A receipt, 
which purports to show that simple and not com- 
pound interest was to be charged (though the 
mortgage-bond contained provision for the pay- 
ment of compound interest), is admissible in 
evidence. Such a receipt operates as a full acquit- 
tance for the money paid and requires no registra- 
tion. Jiwan Ali Beg v. Basa Mai, I. L. B. 9 AIL 
108, followed. Kailash Chandra Nath v. 
Sheikh Chhenu (1914). I. L. R. 42 Calc. 646 

RECEIVER. 

See Insolvency. I. L. R. 42 Calc. 289 

See Oppicial Receiver. 

1. Empowered by Court 

to sell and convey property in partition suit, including 
infants share — Code of Civil Procedure (Act V of 
1908), 0. XL, r. 1, cl. (d) — Indian Trustees Act 
(XXV of 1866), ss. 8, 20, 32. In a partition suit 
in which a receiver is authorised’ to sell properties 
including the share of an infant as declared in the 
decree, the Court may direct the receiver to con- 
vey the properties. Under 0. XL, r. 1, cl. (d} 
of the Code of Civil Procedure (Act V of 1908), the 
Court may confer on a receiver all such powers 
for the realization of properties and the execution 
of documents as the owner has. Baser Ali v. 
Hapiz Nazer Ali (1915). . 19 C. W. N. 817 

2 ^ ^ Suit by, for posses- 

sion of immoveable property. The plaintiffs were 
the receivers of the estate of one 0 who died leav- 
ing two widows K and N. On the 8th August, 1906, 
one of the co-widows (N) brought a suit for a de- 
claration that she was entitled to a half share in the 
estate of G and prayed that the properties m^ht' 
be partitioned and her share allotted to her. In 
this suit, the plaintiffs were appointed receivers 
with all the powers provided under 0- XL, r. 1, 
cl. (d) of the Civil Procedure Code. It was further 
ordered that the receivers should have power to 
bring and defend suits in their own name and also 
should have power to use the names of the plaintiff 
and the defendant. The plaintiffs instituted the 
present suit to recover possession of a certain 
immoveable property and for a declaration that a 
lease, dated 16th September, 1906, purporting to 
have been executed by N by virtue of which the 
defendant claimed to be a permanent tenant was 
void and inoperative. Subsequent to the institu- 
tion of the present suit an order was made in the 
suit in which the plaintifis were appointed recei- 
vers that the plaintifis as receivers be at liberty to 
continue the present suit. It appeared that 
proceedings under the Lunacy Act were instituted 
in November, 1906, and in these proceedings the 
District Judge on the 24th September, 1907, held 
that N was of unsound mind and incapable of 
managing her affairs : Held, that ordinarily a 
suit to recover possession of property can only be 
brought by him in whom there is a present 
title to it and by his appointment no property 
becomes vested in a receiver. But this li^D 
all others is subject to modification by^ the legis- 
i lature and the Code of Civil Procedure, in 0. XL, 
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RECEIVER — concld. 

r. 1, empowers the Court to confer upon a receiver 
all such powers as to bringing and defending suits 
as the owner himself has. That the co-widows of 
G were the present owners of the property and 
the suit in which the receivers had been appointed 
comprised that property. The receivers there- 
fore were as competent to bring the present suit 
as the owners would have been. That the omis- 
sion of the plaintiffs to get leave, in the suit in 
which they were appointed receivers to institute 
the present smt may have consequences adverse 
to them in that suit, but it cannot affect their 
power to bring the present suit. Casshvi Maiviooji 
V. K. B. Dxjtt and P. Chaudhuri (1914) 

19 C. W. N. 45 

RECEIVER IN INSOLVENCY. 

See Minor . I. L. R. 42 Caic. 225 


REFERENCE — concld. 

— Jurp trials — Power of 

J udge to refer the case of an aecvsed as to whom he 
agrees with the verdict — Legality of procedure — 
Criminal Procedure Code (Act V of 1898), s. 307 (2) 
— Confessions of co-accused — Corrohoraiion — Suffi- 
ciency of circumstances raising a mere suspicion, 
S. 307 (2) of the Criminal Procedure Code con- 
templates a reference only in the case of those 
accused as to whom the Judge declines to accept 
the verdict of the Jury. When he agrees with 
them in respect of any particular accused he 
ought to acquit or convict and sentence the latter 
as the case may be. Confessions of the oo -accused 
can be taken into consideration, but the Court 
requires corroboration before acting on them. 
Emperor v. Babar Am Gazi (1914). 

I. L. R. 42 Calc. 789 

REFUND. 


RECEIVER’S REPORT. 

See Provincial Insolvency Act (III 
OF 1907), s. 43. 

I. L. R. 37 AH. 429 


RECIPROCAL PROmSES. 


See Civil Procedure Code (Act V op 
1908), 0. xxni, R. 3. 

I. L. R. 38 Mad. 959 


RECORD. 


— procedure when, lost — 

See Judgment. I. L. R. 38 Mad. 498 


See Undue Influence. 

I. L. R. 42 Calc. 288 

REGISTER OP BIRTH. 

admissibility of, as evidence — 

See Hindu Law — ^Minob. 

I. L. R. 38 Mad. 168 


REGISTRATION. 

See Provident Insurance. 

I. L. R. 42 Calc. 300 
See Receipt. I. L. R. 42 Caic. 548 
See Registration Acts. 


RECORD OF RIGHTS. 

See Crbunal Procedure Code (Act V 
OF 1898), s. 195 (7), (c). 

I. L. R. 39 Bom. 310 

REDEMPTION. 

See Mortgage . I, L, R. 37 AU, 634 
See Redemrtion Suit. 

suit for — 

See Civil Procedure Code (Act V 
1908), ss. 11,47. 

I. L. R. 39 Bom. 41 

See Compromise. I. L. R. 42 Calc. 801 
See Dekkkan Agriculturists’ Relief 
Act (XVII of 1879), s. 13. 

I. L. R. 39 Bom. 687 
See Dekkhan Agriculturists’ Relief 
Act (XVII OF 1879), ss. 13, 15D, 16. 

I. L. R. 39 Bom. 73 
See Transfer of Property Act (IV of 
1882), ss. 60 AND 91. 

I. L. R. 38 Mad. 310 

RE-ENTRY, 

right of — 

See Lessor and Lessee. 

1. L. R. 88 Mad. 445 

REFERENCE. 

See Practice. I. L. R. 42 Calc. 8 19 


Family setUemeni — 

Distribution of family property carried out by means 
of mutation proceedings — Hindu law — Joint Hindu 
family — Representative capacity of father. The mem- 
bers of a ffindu family, one of whom was a nodnor, 
entered into a compromise concerning the parti- 
tion of certain property in the course of mutation 
proceedings, and the partition agreed to was 
carried into effect by these proceedings. Hdd, 
that, inasmuch as the minor was represented by 
his father and there was no evidence or fraud of 
collusion, the compromise was binding on him. 
Held, also, that the compromise did not require 
registration. KoMa v. Piari Lai, J. L, R, 35 
AIL 502, referred to. Daya Shankar v . Hub 
Lal (1914) . . I. L. R. 37 AIL 105 

REGISTRATION ACT (HI OF 1877). 

s. 17 (n)— 

See Receipt. I. L. R. 42 Calc. 546 

s. 17 (i), (h) and [5)— Lease of 

pcdmyra juice — Whether lease of immoveable pro- 
perty, Where a document stated that the lessee had 
“taken for lease for two years, the palmyra trees ” 
in a certain garden and . . . “ that he would 

not cut the leaves of any of the trees on which he 
cHmbed except those whose leaves had to be 
cut.” Bdd, that it was not a lease of immoveable 
property and that the interest conveyed by it, was 
not, for the purposes of the Registration Act, an 
interest in immoveable property. Sukry Kurdeppa 
V. Goondakull Nagireddi, 6 Mad if. C, 71, and 
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BEGISTRATION ACT (IH OP mi)—contd 
s. Vt—contd. 

Seeni Chettiar v. Sanihanathan Chettiar, I. L. B. 
20 Mad. 58, explained and distinguished. Nates a 
V. Tangaveltt (1914). I. L. R, 38 Mad. 883 

s. 17, els. (d), (h), (i) 

— Agreement to grant perma.nent lease of property 
not subject of suit, embodied in petition of com- 
promise — Agreement part of consideration of com- 
promise — Decree passed on petition — Specific per- 
fo 9 'mance, suit for — Admissibility of petition and de- 
cree to prove agreement — Petition, if agreement for 
lease. Per Mookekjee, J. Although an agree- 
ment in writing, which does not operate as a 
present demise, hut is only an agreement for 
a lease, is (having regard to the extended signi- 
ficance of the term lease as defined in s. 3 of the 
Registration Act) required to be registered if the 
term exceeds one year, and the exemptions pro- 
vided in els, (h) and {i) to s. 17 do not apply to 
leases or agreements for leases, s. 49 of the Act does 
not preclude its being received as evidence of any 
transaction not affecting such property. Such a 
document can therefore be proved by the plaintiff 
in a suit for specific performance of the agreement 
to grant the lease. Konduri v. GoUumukJcala, 17 
Mad. L. J. 218, Satyendra Nath Bose v. Anil 
Chandra Ghosh, 14 C. W. N, 66, Sarat Chandra 
Ghose V. Shyarnchand Singh, I. L. R. 39 Cede. 
663, relied on. Hurjivan v. Jamsetji, I. L. R. 

9 Bom. 63, and Purnanand Das v. Dharsey, I. L. R. 

10 Bom. 101, not followed. Where in a suit for 
recovery of property A, the parties entered 
into a compromise and in a petition to the Court 
recited the fact inter alia that plaintiff had agreed 
to grant a permanent lease of property B to the 
defendant on certain terms and the Court recorded 
the compromise in full and made a decree in these 
terms : “ The suit be decreed in terms of the 
compromise filed by both parties,” in a suit for 
specific enforcement of the agreement embodied 
in the compromise petition ; Hdd, per Mookerjee 
J. That the agreement for lease embodied in the 
petition was admissible in evidence to prove the 
contract to grant the lease. Per Beachcroft J. 
That the petition simply amounted to a statement 
to Court that the parties had come to certain 
terms accompanied by a prayer for a decree on 
those terms. It in itself was not an agreement to 
lease. That the promise to grant a lease of pro- 
perty B was part of the consideration for the 
agreement arrived at concerning property A, and 
the Court in its decree was bound to record the 
whole of the terms of the compromise, and the de- 
cree, though it was final only so far as it related to 
the subject-matter of the suit, was admissible in 
evidence to prove the promise to grant a lease 
of property B. Documents referred to in els. (e) to 
{n) of s. 17 of the Registration Act are excepted 
from the provisiors of els. if)) and (c), and not 
from those of els. (a) and (d), because those docu- 
ments come within the descrijjtion of documents in 
els. (h) and (c) and not within the description of 


REGISTRATION ACT (III OF im)~concld. 
S. 17 — concld. 

documents in els. (a) and {d). Hemanta Kumabi 
Debi u, Midnapur Zemindari Co. (1914) 

19 C. W. N. 347 

ss. 32 to 35 — Presentation of 

documents for registration — Registration, if docu- 
ment is presented by an unauthorised person, not 
valid — Jurisdiction of Registeri'ng Officer to register 
document — Admission of execution by executant of 
deed, effect of. on registration — Prevention of fraud, 
object of s. 32 to 35' — Duty of Courts not to allow 
defect of provisions of Act. Ss. 32 and 33 of the Re- 
gistration Act (III of 1877) relating to the present- 
ation of documents for registration, are imperative, 
and their provisions must be strictly followed and 
where it was proved that agents who presented 
deeds of mortgage for registration had not been 
duly authorized in the manner prescribed by the 
Act to present them, the deeds were held not to 
be validly registered, so as (under s. 49) to affect 
immoveable property or to be received in evidence 
of any transactions affecting such property ; or 
under s. 59 of the Transfer of Property Act (IV of 
1882) to be effective as mortgages. A Registrar 
or Sub-Registrar has no jurisdiction to register a 
document unless he is moved to do so by a person 
who has executed or claims under it or by the 
representative or assign of such person or by an 
agent of such person, representative or assign duly 
authorized by a power of attorney executed and 
authenticated in the manner prescribed by s. 33 
of the Act. Executants of a deed who attend a 
Registering Officer to admit execution of it cannot 
be treated for the purposes of s. 32 of the Act as 
presenting the deed for registration. They would 
no doubt be assenting to the registration, but that 
would not be sufficient to give the Registering 
Officer jurisdiction. One object of ss. 32 to 35. Re- 
gistration Act, III of 1877, was to make it difficult 
for persons to commit frauds by means of registra- 
tion under the Act ; and it is the duty of the Courts 
in India not to allow the imperative provisions of 
the Act to be defeated. Ishri Prasad v. Baijnath, 
I. L. B. 28 All. /dT' and the principle laid down 
in Mujib-un-nissa v. Abdur Rahim, I. L. R. 23 
All. 233 ; L. R. 28 I. A. 15, followed. Jambtt 
Prasad v. Muhammad Aetab Ali Khan (1914) 

I. L. E. 37 All. 49 

REGISTRATION ACT (XVI OP 1908). 

• s. 17 — Memorandum of arrangement be- 
tween lessor and lessee, if must he stamped and regis- 
tered. A document, dated the 8th March, 1885, 
which did not demise any property and was 
neither a lease nor an agreement to lease, but 
was and purported to be a memorandum of an 
arrangement which had been made with the 
grantees by the agent of the lessors on their behalf 
and under which the grantees had taken possession 
with effect from 12th April, 1884, was admissible 
in evidence although neither stamped nor regis- 
tered. Katyayani Debi v. Port Canning and 
Land Improvement Co. (1914) 19 C. W. N. 56 
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REGISTRATION ACT (XVI OF 1908)— 

s. 47_„ 

V See Agra Tenancy Act (II of 1901), 
s. 97. I. L. R. 37 AIL 59 

s. 77— 

See Limitation. I. L. R. 38 Mad. 291 
REGULATION I OF 1793. 

s. 8, cl. {4 ) — 

See Chaekidari Chare an Lands. 

I. L. R. 42 Calc. 710 

REGULATION V OF 1886 (AJMERE MUNI- 
CIPALITIES). 

ss. 85, 141 — Municipal Board — 

Bowers of Board in respect of erection of buildings 
— Suit ^ against Municipal Board — Jurisdiction. 
One Kifayat-nllali served the Municipal Board of 
Ajmere with notice of his intention to rebuild a 
certain wall. He received no reply to his notice 
within a month, and thereafter commenced to 
build. The Municipal Board then required him 
to stop the building and submit a fresh application. 
The applicant stopped the building but did not 
present a fresh application, and some months later 
sued the Board for damages on account of the 
stoppage of the buildhig. The. Board failed to 
prove that the notice first given by Kifay at-ullah 
was not in accordance with law. Held, that in 
the circumstances the original notice must be con- 
sidered as a good notice under s. 85 of the Ajmere 
Regulation, I of 1877, and that s. 140 of the Regula- 
tion, if it applied at all, did not oust the juris- 
diction of the Civil Court to try the suit for 
•damages.. Meniciral Board of Ajmere v. 
Kifayat-eldah (1915) . . L L. R. 37 All. 220 

REGULATION XI OF 1825. 

See Fishery. I. L. R. 42 Calc. 489 

REGULATION XII OF 1805. 

s. 33— 

See Chaekidari Chakran Lands. 

I. L. R. 42 Calc. 710 

REGULATION XIH OF 1805. 

— s. 41— 

See Chaekidari Chakran Lands. 

I. L. R. 42 Calc. 710 

REGULATION XXXVH OF 1793. 

s. 15— 

See Jaigir . I. L. R. 42 Calc. 305 
RELEASE. 

See Civil Prooedere Code (Act V of 
1908), 0. XXIII, B. 3. 

I. L. R. 38 Mad. 969 

RELIGIOUS ENDOWMENT. 

See Hinde Law I. L. R. 42 Calc. 536 


RELIGIOUS ENDOWMENTS ACT (XX OF 
1863). 

S. 3 — Temple falling under — Power of 

Temple Committee to appoint additional trustees in 
good faith and in the interest of ihp temple — Onus 
of proving had faith, on person challenging the ap- 
pointment. For the better management of a 
certain Hindu temple which had no settled scheme 
of management and which was governed by s. 
3 of the Religious Endowments Act (XX of 
1863) a Temple Committee appointed two trustees 
in addition to the three then existing. Held, (u) 
that the committee had power to appoint the 
additional trustees in virtue of their general power 
of superintendence over temples committed to 
their care as successors to the Board of Revenue, 
who had such power under s. 2 of Regulation VII 
of 1817, ( 6 ) that this power must be exercised 
reasonably and in good faith, in the interests of 
the temple, (c) that the onus of proving that it 
did not excercise this power *• Reasonably find in 
good faith ” lay not on the committee but on the 
person challenging the appointment of additional 
trustees, e.g., on"^ the already existing trustee, as 
in this case, who sued to set aside the additional 
appointments, and (d) that the power of appointing 
new trustees was not confined to filling up vancan- 
cies alone, but extended to creating additional 
trustees. Sheilc Davud Saiha\, Hussein Saiba, 7. 
L, B. 17 3Iad. 212, referred to. Venhatachalla 
PillaiY. The Taluk Board, Saidapet, L L. B. 34 
Mad. 375, N ilayathalcshi Animal v. The Taluk 
Board of Mayavarani, 7. L. R. 34 Mad. 333 ; s, c. 
20 Mad. L. J. 885, and Ganapathi Ayyar v. Sri 
Vedavyasa Alasinga Bhaitar, L L. B. 29 Mad. 
534, distinguished. Thirevengadathaiyangar 
P 0 NN. 4 PFIENGAR (1914). 1. L. R. 38 Mad. 1176 

— — s. 10 — Temple Committee — Vacancy 

— District Judge — Court — Persona designata — Civil 
Procedure Code {Act V of 1908), s. 115. An order 
made by a District Court under s. 10 of the Religious 
Endowments Act is an order revisable by the 
High Court under s. 115, Civil Procedure Code 
(Act V of 1908). Meenakshi v. Subramanya, 
I. L. B. 11 Mad. 26, distinguished, Gopala 
Ayyar v. Arunachallam Chetty, I. L. B. 26 Mad. 
85, referred to. When a Temple Committee does 
not do its duty, and arrange for an election, the 
Court can make the appointment without reference 
to the committee or direct the remaining members 
of the committee to fill up a vacancy. The power 
of the committee in such a case being derived 
from the Court, an appointment by election there- 
after is bad. Ramanuja Iyengar v. Ananta- 
raman Iyer, 6 Mad. L. J. 1, dissented from. 
Vasedeva Aiyar V . The Negapatam Devastha- 
NAM Committee (1913). I. L. R. 38 Mad. 594 

ss. 14 and 18 — Sanction to two persons 

jointly — Whether suit by one competent. Where 
sanction to sue is given to two persons under s. 18 
of the Religious Endowments Act, one of them can- 
not sue alone. Malwmed Athar v. Bamjan Khan, 
I. L.R. 34 Cede. 587, explained. Sanction granted 
under s. 18 of the Act is a condition precedent 
to the exercise of the right of suit. Venkateswara, 
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RELIGIOUS ENDOWMENTS ACT (XX OF 

1863) — condd 

S. 14 — concld. 

In re, L L. B, 10 Mad, 98, referred to. It has 
to be construed strictly without enlarging its 
scope. Sayad Hussein Miyan v. Collector of 
Kaira, I, L, R, 21 Bom, 257, referred to. S. 14 
of the Act commented on. Venkatesha Mali a 
V. Bamaya Hegade (1914) 

I. L. R. 38 Mad. 1192 

RELINQUISHMENT. 

See North- Westeen Provinces Bent 
Act (XII oe 1881) . . I. L. R. 37 All. 444 

See TJnder-raiyati Holding. 

I. L. R. 42 Calc. 761 

REMAND. 

/See Pensions Act (XXIII of 1871), s. 6. 

I. L. R. 39 Bom. 352 

— — ■ Neto tase — Second 

appeal — Finding of fact — High Court, power of — 
Silh — Railway Company, liability of — Railways 
Act {IX of 1890), s, 75 — Practice. A new case 
cannot be made on behalf of the plaintiff on re- 
mand. After there has been a decision of fact 
in the two Courts of original and first appellate 
jurisdiction, the High Court cannot entertain a 
second appeal upon any question as to the sound- 
ness of findings of fact by the lower Appellate 
Court. If there is evidence to be considered the 
decision of the second Court, however unsatis- 
factory it might be, when examined, must stand 
final. Ramratan Sulcal v. Nandu, I, L. R, 
19 Calc. 249, referred to. The question whether 
silk in manufactured or unmanufactured state is 
to be treated as silk is a question of fact. Brunt 
Y. Midland Railway Company, ZS Exch. 187, 
Hiatunnissa v. Kailash Chandra Saha, 16 C. L. J. 
259, Lakhmidas Hira Chand v. The Great Indian 
Peninsula Railway, 4 Bom. H. C. 129, Shamin- 
adha Mudali v. The South Indian Railway Com- 
pany, I. L. R. 6 Mad. 420, Pundalik Udaji Jadhav 
V. S. M. Railway Go., I. L, R. 33 Bom. 703, 
referred to. East Indian Railway Company v. 
Changai Khan (1915) . I. L. R. 42 Calc. 888 

REMAND ORDER. 

See Privy Council, appeal to. 

I. L. R. 38 Mad. 609 

RENT. 

See Stamp Act (11 of 1899), s. 59, Sch. 1, 
Art. 36, cl. (a), sub. cl. (m). 

I. L. R. 39 Bom. 434 

distraint for — 

See Madras Estates Land Act (I of 
1908), s. 52 (2). 

I. L. R. 38 Mad. 1140 

— fixation of — 

See Agra Tenancy Act (II of 1901), s. 95. 

I. L. R. 37 AH. 12 


RENT~cowcZd. 

— forfeiture, for non-payment 

See Lessor and Lesee 

1. L. R. 38 Mad. 445^ 

suit for — 

See Homestead Land. 

I. L. R. 42 Calc. 638^ 
See Limitation. I. L. R. 38 Mad. 101 

suit for, by lessee — 

See Transfer of Property Act (IV of 
1882), s. 10. L L. R. 38 Mad. 867 

suit for, in Revenue Court — 

See Madras Estates Land Act (I of 

1908) . . I. L. R. 38 Mad. 33 

RENT ROLL. 

certified extracts of — 

See Bombay City Land Revenue Act' 
(Bom. II OF 1876), ss. 30, 35, 39, 40. 

I. L. R. 39 Bom. 664: 

RESCUE FROM LAWFUL CUSTODY, 

See Warrant, Validity of. 

I. L. R. 42 Calc. 708' 

RESIDUARY CLAUSE. 

See Will . I. L. R. 38 Mad. 109B 

RES JUDICATA. 

See Agra Tenancy Act (II of 1901), ss^ 
4 AND 19 . I. L. R. 37 All. 280 

See Agra Tenancy Act (II of 1901), 
s 95 . . I. L. R. 37 AU. 223 

See Agra Tenancy Act (II of 1901),. 
ss. 95 AND 167. 1. L. R. 37 AU. 41 

See Civil Procedure Code (Act V of 
1908), s. 11 . I. L. R. 39 Bom. 29 

See Civil Procedure Code (Act V of 
1908), s. 11, Expl. IV, 0. II, R. 2. 

I. L. R. 39 Bom. 138 
See Civil Procedure Code (1908), ss 
11 AND 13 . I. L. R. 37 All. 1 

See Civil Procedure Code (1908), s. 97. 

I. L. R. 39 Bom. 421 
See Fraud . I, L. R. 37 All. 637 
See Limitation. I. L. R. 42 Calc. 244 

1, Civil Procedure 

Code {Act V of 1908), s. 11 — Judgment or findings 
on two issues, one of which alone was sufficient — 
Both findings, res judicata. Where a judgment is 
based on the findings on two issues, the findings 
on both the issues will operate as res judicata, 
though the finding on only one would be sufficient 
to sustain the judgment. Krishna Behari Roy 
Y. Brojeswari Chowdranee, L. R. 2 I. A. 283, and 
Venkayya v. Narasamma, I. L. R. 11 Mad. 204, 
followed. Vencataraju v. Bamanamma (1913) 

I. L. R. 38 Mad. 16a 
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RES JUDICATA— 

2, ^ , Execution of de- 

cree — Failure of judgment-debtor to raise objection to 
an amount erroneously set forth in an application 
for the execution of a decree — Civil Procedure Code 
(1908), 5, 11, expln. IV. Held, that if a 

judgment-debtor does not take exception to the 
amount erroneously set forth in an application for 
the execution of a decree as being the sum due, he 
is not prevented by the principle of res judicata 
from doing so on subsequent application for the 
execution of the same decree. Kalyai^ Sinoh 
V , Jagak Pkasad (1915) . I. L. R. 37 All. 589 

3. ■ 8uit on mortgage — 

Ex parte decree against mortgagors, members of 
joint Hindu family — Decree set aside against one 
member for insufficient service while remaining 
against other members — Decree on retrial made 
against all the members — Decision that decree was 
valid decree in suit on mortgage — Fresh suit to set \ 
aside decree on same grounds as in suit on mortgage I 
and between same parties — Civil Procedure Code 
{1882), ss, 13 and 244 — Suit to M aside decree 
made with jurisdiction and allowed to become 
final — Valid decision unless fraudulent, A mort- 
gage was executed in 1884, by the manager 
of a Hindu joint family of which he and 
his two sons were the adult members, in 
favour of the predecessor in title of the respon- 
dents, and in a suit on a mortgage an ex parte 
decree was, on the 30th of April, 1897, made 
against the mortgagor and his two sons, one of 
whom was the appellant, and an order absolute 
for sale was made in September, 1900, In 1901, the 
ex parte decree was set aside against the other son, 
on the ground of insufficient service on him ; and 
on the retrial of the suit the Subordinate Judge, on 
the 22nd of September, 1902, made a decree against 
all three members of the family, notwithstanding 
that the decree of the 30th of April, 1897, was still 
in existence against the appellant. In 1906, an 
order was applied for to make the decree of 1902 
absolute against all the judgement-debtors. 
The appellant made objections which were over- 
ruled, and an order absolute for sale was made by 
the Subordinate Judge on the 3rd of November, 
1906 which was affirmed by the High Court on the 
26th of February, 1908. Held, that a fresh suit 
brought by the appellant against the respondents 
have to the decree of the 22nd of September, 1902, 
set aside, on the ground that he was not a party to 
it, and that the Court bad therefore no jurisdiction 
to make it, was, on the principle of res judicata, 
not maintainable, as being between the same 
parties, and raising precisely the same grounds 
and objections as had been raised and disallowed 
in the former suit and proceedings on the mortgage. 
It is not open to suitors in India who have ex- 
hausted the remedies competent to them, to insti- 
tute a fresh suit, the object of which is to declare 
that a decree competently and with adequate 
jurisdiction obtained therein is not applicable to 
them, although they are named in the decree. 
Even if the objections were wrongly decided, and 
the decree was erroneous, it must, when it has been 
allowed to become final, be taken as being vahd 


RES JUDICATA— co«c/d. 

if the Court had jurisdiction to make it, and 
provided, as was the case here, there was no fraud 
proved. Malharjun v. Narhari, I. L. B, 23 Bom, 
367 ; L, B, 27 I. A, 216, followed. Rajwaky 
Fbasab Pande V , Ram Ratak Gib (1915) 

I. L. R, 37 AH. 485 

RESTITUTION, 

See Assignee of a Money -decbee. 

I. L. R. 38 Mad. 36 

RESUMPTION. 

See Chaijkidaei Chakban Lands. 

I. L. R. 42 Calc. 710 

See Gbant . I. L. R. 39 Bom. 6S 

RESUMPTION BY GOVERNMENT. 

riglit oi — 

See Madbas Regulation (XXV of 1802), 
s. 4 . 1 . L. R. 38 Mad, 620 

— — Besmnption for “ public 

purposes'^ by Government of land granted by Eos 
India Company — Scheme to erect dwelling houses 
at adequate rent for the accommodation of Gov- 
ernment Officials in Bombay — Construction of lease 
and sanad — English decision under 43 EUz, c. 2 
as to exemption from rating — Hot ice of resumption 
addressed to one party and served on another — 
Waiver, In these appeals the Judicial Committee 
held (affirming the decisions of the Courts in India) 
that the providing of housing accommodation for* 
Government Officials by the erection of dwelling- 
houses for their private residences at adequate 
rents, was a “ public purpo^’e ” within the meaning 
of a lease of land from the East India Company 
given in 1854, and a Sanad or Government Permit 
of land granted in 1839 by the same Company, 
which made such lands (situate on Malabar Hill, 
Bombay) liable to resumption for “ public pur- 
poses” upon certain terms as to notice and com- 
pensation. The scheme was one which their 
Lordships agreed with the Courts below would 
under the circumstances in evidence redound to 
public benefit by helping the Government tn 
maintain the efficiency of j-fcs servants. Held, also, 
(agreeing -with the Courts below) that the English 
decisions which construed the words “ public- 
purposes” as used in the Statute 43, Eliz, c. 2 
with reference to exemptions from rating afforded 
no help as to the proper construction to be put on 
the words in the contracts in suit. The definition* 
of a “public purpose” that “the phrase, what- 
ever else it may mean, must include a purpose, 
that it is an object or aim, in which the general 
interest of the community, as opposed to the 
imrticular interest of individuals, is directly and 
vitally concerned, ” approved by their Lordships 
of the Judicial Committee. A notice which though 
addressed to one of the defendants (a testator 
who was ^ead) was served on one of Ms executors 
and trustees, also a defendant, and accepted and 
acknowledged by his solicitors who corresponded 
on the basis of it with the Government as to the- 
resumption was held to be a valid notice, the* 
irregularity having been thereby waived. Hamabal 
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:RESUMPTI0N by government— 

Ebamjee V. Secbetaby op State for India 
(1914) . . . 1. L. R. 39 Bom. 279 

REVENUE COURT, JURISDICTION OF. 

See Mardas Estates Land Act (I of 

1908) . . I. L. R. 38 Mad. 33 

REVENUE JURISDICTION ACT (ACT X 
OF 1876). 

s. 5, cl. (c.)— 

See Provincial Small Cause Courts 
Act (IX OP 1887), Son. II, Art. 13. 

I. L. R. 39 Bom. 131 

REVENUE RECOVERY ACT (MAD. II OF 
1864). 

ss. 32 and 42 — 

See Mutt, head op. 

I. L. R. 38 Mad. 356 

s. 69 — 

See Mutt, head op. 

I. L. R. 38 Mad. 356 

REVENUE SALE LAW (ACT XI OF 1859). 

ss. 6, 10 to 13, 33— 

See Sale for Arrears of Revenue. 

ss. 13, 54 — Separate account — Share 

■owned erroneously recorded in Collector's books as a 
• larger share with proportionately larger revenue — 
Sale of separated share — Purchaser acquires what 
share. At a sale under s. 13 of Act XI of 1859, 
it is not the rights of the recorded proprietor that 
pass, but the share itself. The rights which s. 
-54 of the Act in terms precludes the purchaser 
at such a sale from acquiring are interests such as 
incumbrances and the like which are referred to 
in the previous portion of that section. Where a 
‘Separate account in respect of a 3 as. odd share 
owned by 77 in a revenue -paying estate was register- 
ed in the Collector’s books as for a 7 as. odd 
share and revenue proportionate to a 7 as. odd 
share was apportioned to it : Held, that upon 
sale of the share under s. 13 of Act XI of 1859, the 
purchaser acquired the share recorded in the 
Collector’s books and not the share actually owned 
by H. JDehi Das Choudhury v. Bipra Charan 
Ghosal, I. L. B. 22 Calc. 641y Banalata Dasi v. 
Monmoiha Nath Goswamiy 11 C. W. N, 821, Annoda 
Prosad Gkose v. Bajendra Kumar GhosCy 1. L. B. 
.29 Calc. 22B ; s. c. 6 C. W. N. 375, and Gangadeen 
Misser v. Kheroo Mandul, 14 B. L. B. 170, relied 
> on. Khbmesh Chandra Rakshit v. Abdul 
Hamid Sikdar (1915) . . 19 C. W. N. 782 

S. 14 — Separate account — Separated 

share not in fact in arrear shown in Gollectof 9 
Books as in arrears^Consequential sale of whole 
■estate, if valid — Failure of co-sharers to buy share — 
.Sale of whole estate after closing separate accounts — 
Up to what date accounts to be closed — Sale as for 
-March kist without arrears after estate falls into 
'arrear for June kist, if vaild — Maholwar Begister, 


REVENUE SALE LAW (ACT XI OF 1869)— 

contd. 

■ — S. 14 — concld. 

extract from, if evidence. Where owing to the 
revenue, payable on account of a share of a revenue - 
paying estate in respect of which a separate account 
had been opened, being erroneously recorded in 
the Collector’s books as Rs. 10-11-6 when the 
correct amount was Rs. 2-11-11 less, the share 
though not in fact in default was shown in those 
books to be in arrea.rs at the end of the March 
kist of 1904 (29th March, 1904) to the extent of 
Rs. 54-3-5 and was put up for sale for that amount 
on 6th June, 1904, but the bids not reaching that 
amount the Collector gave 10 days’ time, i.e., up 
to 17th June, 1904, to co-sharers to buy up the 
share by papng the arrears under s. 14 of Act XI 
of 1859, but the latter not doing so, the Collector 
closed the accounts of the whole estate up to 29th 
March, 1904, and found the arrears for the whole 
estate on that date to be Rs. 3-odd, but by reason 
of payments made since 29th March, 1904, there 
were in fact no ^ arrears due for the March kist on 
17th June, 1904, though an arrear of Rs. 2-0-6 
appeared to be due if the June kist was included, 
and the whole estate was put up for sale on the 
19th September, 1904, as for the arrears due up to 
29th March, 1904. Held (by the High Court), that 
as in point of fact the share in question was not in 
arrear on 29th March, 1904, the proceeding for the 
sale of that share was void and conseqeuently 
the sale of the entire mahal under s. 14 was also 
void. That assuming that the Collector’s books 
were correct, the Collector was bound to close all 
the separate accounts on 17th June, 1904, on which 
date he became entitled to sell the whole estate, and 
as on that date there were no arrears due in respect 
of the March kist, a sale of the estate as for arrears 
due to the March kist was ultra vires, though the 
sale might legitimately have been held for the 
June kist. Bal Kishen Das v. Simpson, L. B. 25 
I. A. 151, s. c. I. L. B. 25 Calc. 833 , 2 C. W. N. 
513, followed. An attested copy of entries in 
Mahalwar Registers kept under s. 4 of Act VII 
of 1876, B. C., showing the revenue assessed on 
each of two mauzas comprising a revenue-paying 
estate was admissible in evidence. The mere fact 
that the Register bore the signature of the Superin- 
tendent of Survey on one comer did not make it a 
document kept by that officer. The Judicial 
Committee saw no reason to interfere with the 
judgment of the High Court. Mutasaddi 
Mian v. Mahomed Idris (J.9L5) 

19 C. W. N. 764 

ss. 33, 34 — Sale for arrears of 

revenue, set aside on appeal by Commissioner — 
Commissioners order reviewing that order and 
affirming sale declared by Civil Court to be ultra 
vires — Application to execute decree — Limitation. 
Where the Commissioner of Revenue, on appeal 
preferred by the proprietors of a revenue-paying 
estate, set aside a sale for arrears of revenue, but 
subsequently in review cancelled that order and 
affirmed the sale, and the Civil Court, in a suit by 
the proprietors, declared ibhe Commissioner’s 
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order on review ultra vires and upheld his previous 
order setting aside the sale, and also awarded 
possession and mesne profits to the plaintiffs : 
Held, that the decree was not one annulling a 
sale as contemplated by s. 34 of Act XI of 1859, as 
it only held that the Commissioner’s order setting 
aside the sale must stand good. That s. 34 did 
not apply to this case as it was not a suit under 
s. 33 of the Act to annul a sale, the contention of 
the plaintiffs being that there was no subsisting 
sale to be annulled. S. 34 refers to cases brought 
under s. 33, and the rule of limitation laid down in 
s. 34 (requiring the decree -holder to apply for 
execution within six months of the decree) applies 
only to suits brought under s. 33. Baijnath 
Goenka V. Baijnath Singh (1914) 

19 C. W. N. 464 

s. 37— 

See Occupancy Holding. 

I. L. R. 42 Calc. 745 

— — TaluJc in existence bejore 

permanent settlement — Portion thereof transferred and 
held under a neiv name — Such portion if protected, 
when it can he traced to original taluk. When a 
portion of a taluk existing from before the perma- 
nent settlement is transferred and that portion is 
subsequently held in proportionate jama under a 
name different from the original taluk, but the 
subsequent transfer and descent thereof can be 
traced from the original taluk, the portion so 
transferred is also protected under s. 37, Act 
XI of 1859. Doyamayee CeowdhuPvANi v. 
Nabendra Kishoee PvOy (1913) 

19 C. W. N. 79 

s. 37, cl. (^)-- 

See Homestead Land. 

I. L. R. 42 Calc. 638 

REVERSIONER. 

consent of — 

See Hindu Law— Alienation. 

I. L. R. 42 Calc. 876 

right of — 

See Appeal to Pbivy Council. 

I. L. R. 38 Mad. 406 

REVIEW OF JUDGMENT. 

See ChviL Peocedube Code (1908), 0. 
XLVII, B. 1. I. L. R. 37 AU. 440 

Application for review 

on ground of discovery of new matter or evidence — 
Appeal — “ Strict proof meaning of — Civil Proce- 
dure Code [Act XIV of 1882), ss. 626, cL ( 6 ), 629, 
Civil Procedure Code '{Act Y of 1908), 0. XLVII, 
rr. 4 (2) (6), 7 (!) (6). In s. 626 of the Code of 
1882 “strict proof” does not mean proof that 
convinces the Appellate Court but that there must 
be legal proof adduced before the Court that has 
to deal originally with the question of granting a re- 
view. The whole scheme of the Act recognises 
that with proper safeguards the Court of first 
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REVIEW OF JUDGMENT— coKcZrf. 

instance is the proper Court to determine whether 
or not there should be a review, but that before 
a review is granted those safeguards must be 
observed. Per Jenkins C. J. “ Proof ordinarily 
has one of two meanings ; either the conviction of 
the judicial mind on a certain fact, or the means 
which may help towards arriving at that convic- 
tion : the use of the w’ord “ strict ” points to the 
second of these tw^o meanings ; and “ strict proof ” 
means an 5 rthing which may serve directly or in- 
directly to convince a Court and has been "brought 
before the Court in legal form and in compliance 
with the requirements of the law of evidence. It is 
formality that is prescribed and not the result that 
is described. Per Woodboffe J. CI. (6) of sub-s. 
{!) of r. 7 of 0. XLVII of the new Code does not 
refer to the w’eight or sufficiency of the evidence. 
If the legal formalities are observed it is no objec- 
tion that the probative force of evidence legally 
taken appears to be different to the Appellate 
Court from what it appeared to the Court granting 
review. Strict proof ” means proof according 
to the formalities of law. It does not refer to 
! sufficiency of proof in securing a particular con- 
I viction. Whether the proof is according to law or 
1 not is within the jurisdiction of the Appellate 
I Court to determine ,* the question of sufficiency 
I of evidence is for the Court admitting the review. 

I Gyanund Asram v. Bepin Mohun Sen, /. L. E. 

; 22 Calc, 734, Bhyruh Chunder Siirmah Chowdkuri 
I V. Madbuh Chunder Surmah, 11 B. L. E. {F. B.) 
i 423 ; 20 TP. E. 84, Chunder Churn Auggrodany 
I V. Loodunram Deb, 25 W. E. 324, Koleemooddeen 
I Iltindul V, Heerun Mundid, 24 IF. E. 186, referred 
I to. Ahid Khondeae v. Mahbndba Lal Be 
I (1915) . . . 1. L. R. 42 Calc. 830 

REVISION. 

See Acquitt.\l. I. L. R. 42 Calc. 612 
See Civil Peocedube Code (1908), s. 

152 . . I. L. R. 37 AU. 323 

See Cbiminal Peocedube Code, s. 345. 

I. L. R. 87 All. 127 
See Cbiminal Peocedube Code, 1898 
s. 438 . I. L, R. 38 Mad. 1028 

See Cruminal Peocedube Code, ss. 

439 AND 562. I. L. R. 37 Ail. 31 
See Cbuvunal Peocedube Code, s. 537. 

I. L. R. 37 All. 110 
See Dekkhan Agrioultubists’ Relief 
Act (XVn of 1879), ss. 3 {w), 10 
AND 53 . I. L. R. 39 Bom. 165 

See Peovincial Insolvency^ Act (HI of- 
1907), ss. 15 TO 22, 46, 52. 

I. L. R. 38 Mad. 15 

non-mamtainability of — 

See Award . I. L. R. 48 Mad. 256- 

WxtraditioTi warrant 

issued by Besidenf in Nepal — Proceedings thereon 
by District Magistrate in British India, and order 
o/ surrender of fugitive — Power of High Court ior 
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KEVISION— 

interjere in revision, with such order — Nepal, whether 
*a Foreign State” — Criminal Procedure Code 
{Act 7 of 1898), ss, 435, 439, 491 — Bo:tradition Act 
(X7 of 1903), ss. 7, 15. Nepal is not a “Foreign 
State ” witMn the meaning of the Indian Extradi- 
tion Act (XV of 1903). Where a warrant has been 
issued by the Political Agent, under s. 7 of the Act, 
its execution by the District Magistrate in British 
India, in accordance with the Act, is an executive 
act, and the High Court cannot interfere in revision 
with the proceedings of the Magistrate and the 
, order to surrender the fugitive criminal, but if the 
latter considers himself aggrieved thereby, he can 
invoke the action of the Government under s. 15. 
The power of the High Court, however, to interfere 
under s. 491 of the Criminal Procedure Code, which 
applies whatever be the occasion of the deprivation 
of the liberty of the subject, remains untouched by 
the Extradition Act. Gtjlli Sahu v. Empebor 
(1914) , . . 1. L. R. 42 Calc. 793 

REVISIONAL AND APPELLATE JURISDIC- 
TIONS. 

Distinction between. 

Held (as regards the application for revision of 
the order of the District Judge), that a Court in 
the exercise of its appellate jurisdiction investigates 
the facts, and, if necessary, substitutes its own 
appreciation of the evidence for that of the primary 
Court, but when the Court as a Court of revision 
looks into the evidence, it does so with a view to 
determine whether the subordinate Court has 
assumed a jurisdiction which it did not possess, 
or declined a jurisdiction which it did possess, or 
has in the exercise of its jurisdiction acted illegally 
or with material irregularity, and in the present 
case the High Court could not be rightly invited 
by the petitioner to examine the evidence with a 
view to determine whether the District Judge 
correctly appreciated its effect. Rashmoni Dassi 
V Ganoda Stodabi Dassi (1914) 

19 C. W. N. 84 

REVIVOR OF DECREE. 

of Original Side of fhe High Court — 

See Limitatioi^ Act (IX oe 1908), Son. 
I, Art. 183. I. L. R, 38 Mad. 1102 

REVOCATION. 

See Probate. I. L. R. 42 Calc. 480 

of authority — 

See Guardian. I. L. R. 38 Mad. 807 

RIGHT OP SUIT. 

destruction of — 

See Deed , I. L. R, 38 Mad. 746 

See Bight to site. 

RIGHT OF WAY. 

Bee Public Road. I. L. R. 37 All. 9 


RIGHT TO SUE. 


See Transfer oe Property Act (IV oe 

1882), s. 6 (e). 

I. L. R. 38 Mad. 138 


survival oi — 

See Appeal to Privy Council, 

Mad. 408 

RO AD-CESS. 


sale for arrears of— 


See Mutt, head of. 

Mad. 356 

ROYALTY. 


action for — 

See Trade-mark. I. L. R. 42 Calc. 262 
RULING CHIEF. 


RYOT. 


— suit against — 

See Civil Procedure Code (Act V oe 

1908), s. 86 ' . I. L. R. 38 Mad. 635 


See Madras Estates Land Aot (I oe 

1908), s. 3. 1. L. R. 38 Mad. 1155 

RYOTI LAND. 


See Madras Estates Land Act (I oe 

1908), s. 3. I. L. R. 38 Mad. 738 


RYOTI RENT. 

See Madras Estates Land Act (I oe 

1908), s. 3. I. L. R. 38 Mad. 738 


s 

SALE. 

See Limitation Act (IX of 1908), Sch. 
I, Arts. 62 and 97. 

I. L. R. 38 Mad. 887 

See Mahombdan Law — Pre-emption. 

I. L. R. 37 AIL 522 

See Mortgage. 

I. L. R. 42 Calc. 780 
See Provincial Insolvency Act (III 
OF 1907) s. 34. 

I. L. R. 37 All. 452 
See Transfer of Property Act (IV 
OF 1882) s. 54. 

I. L. R. 37 All. 631 
agreement to reconvey — 

See Transfer of Property Act (IV 
OF 1882), s. 54. 

I. L. R. 39 Bom. 472 

contract of — 

See Chueani Right. 

I. L. R. 42 Calc. 28 

■ for arrears of rent — 

See Limitation Act (IX of 1908), s. 2. 

I. L. R. 38 Mad. 837 
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SAliS — co7itd- 

knowledge of — 

See Limitation Act (IX of 1908), Son. 
I, Abt. 120. I. L. R. 38 Mad. 67 

• of mortgagor’s rights — 

See Btjndelkhand Alienation Act {II 
OF 1903), s. 3. 

I. L. R. 37 All. 467 

to prior mortgagee after creation of 

a puisne mortgage — 

/See Moetgage. I. L, R. 38 Mad. 18 

validity of — 

See Civil Peooedeee Code (Act V of 
1908), ss. 47 AND 50. 

I. L. R. 38 Mad. 1076 

1. Court sale — Ac- 

xeptance of bid, if incomplete without Courts sanc- 
tion — Court and Naziras respective functions in 
regard to bids* Per Coxe, J. — Under the rules, 
it is the Nazir’s business to complete the sale, 
though the Court (as well as the Nazir) has a dis- 
cretion to decline acceptance of the highest bid, 
when the price offered appears so clearly inade- 
quate as to make it advisable to do so. The Court 
has a quasi-revisional discretion in the matter 
and is not required itself to knock down the pro- 
perty. If a person goes to bid at a sale and in 
lull knowledge of this condition offers bids for 
ithe property, and the property is knocked down 
to him, the mere fact that the Court has subse- 
quently the discretion to confirm or annul the 
Nazir’s action does not leave it open to the bidder 
to withdraw his bid. Queer e ; Whether a second 
appeal lies from an order refusing leave to the 
-decree-holder to withdraw his bid. Rajendra 
Peosad Jha V , Upendea Nath Jha (1913) 

19 C. W. N. 633 

2, Execution sale, 

decree reversed after — Purchases in parts by decree- 
holder, by a defendant not a judgment-debtor and 
by a stranger, how affected — Mother of infant de- 
fendants appointed guardian without express con- 
sent — Decree if binds infants — Infants^ interest, if 
passes at sale, A Court is not competent to 
appoint the mother of infant Defendants their 
guardian ad litem without her express consent. 
Where in a mortgage suit the mother, who was 
proposed by the plaintiff as guardian, did not 
..appear or signify her willingness to act as guardian 
.ad litem of the infant defendants, but the Court 
.nevertheless appointed her guardian and the suit 
ended in a decree, and a sale of the infants’ and 
others’ properties : Held, that the infants were 
not properly before the Court and were not bound 
by the decree, and the sale did not pass the right, 
:title and interest of the infants. Where a decree 
is set aside subsequently to a sale in execution of 
the decree, the sale wiU be cancelled if the pnr- 
V chase has been made by the decree-holder but 
not when the purchaser is a stranger. The sale 
-will also be cancelled when the purchaser though 


SALS — CO Yield, 

not the decree-holder is one who was a party to 
the proceeding. Though r. 4 of 0. XXXIV of the 
Civil Procedure Code contemplates a sale of the 
mortgaged properties, the decree must be suitably 
modified in exceptional circumstances, e.g., when 
the mortgaged properties have already been 
converted into money by operation of law. 
NaEENDEA ChaNDEA hlANDAL V , JoGENDEA NaEA- 
YAN Roy (1914) 19 C. W. N. 537 

SALE-DEED. 

See CoNSTEUCTioN OP Deed. 

I. L. R. 39 Bom. 119 
price specified in — 

See Evidence Act (I of 1872), s. 92. 

I. L. R. 38 Mad. 614 

— • — Covenant for title, 

breach of^Limitation Act {IX of 1908), Art, 116— 
Transfer of Property Act (IF of 1882), s. 55 (2), 
A suit for compensation for breach of an express 
or implied covenant for title and quite enjoy- 
ment in^ respect of a sale-deed executed after 
coming into force of the Transfer of Property 
Act is governed by article 116 of the Limitation 
Act. Case law reviewed. Suhbarya Reddiar v. 
Rajagopala Reddiar, (1914) Mad. W. N, 376, ap- 
proved. Covenant for title under s. 55 (2) of the 
Transfer of Property Act is annexed to the contract 
of sale as well as to the conveyance. Abunachala 
V, Ramasmi (1914) . L L. R. 38 Mad. 1171 

SALE FOR ARREARS OP REVENUE. 

See Revenue Sale Law. 

1. Setting aside 

sale — Irregularity — Arrears under Act XI of 1859 
paid — Embankment charges due — Sale under Act XI 
of 1859 as for arrears of revenue instead of under 
Public Demands Recovery Act (Beng. Act I of 1895 as 
amended by Beng, Act I of 1897)— Embankment Act 
(Beng. Act II of 1882), In this case the High 
Court set aside a sale for arrears of revenue, holding 
that where the Collector had acknowledged pay- 
ment in full of the arrears of land revenue for 
which the sale had been advertised, and had elected 
to proceed by certificate procedure against an 
arrear of different character, and bad already 
directed a sale under that procedure, he could 
not turn round and treat the arrear under the 
certificate* as an arrear of land-revenue without 
any notice to the parties under s- 5, and 
proceed to sell under the land revenue proclama- 
tion or the mere ground that no special exemption 
had been passed. The embankment charges 
ordered to be levied under the Certificate Act 
(Beng. Act I of 1895 as amended by Beng. Act I 
of 1897) were taken out of the purview of Act XI 
of 1859 unless and until fresh notices were issued 
under s, 5, and they could , not be treated as 
arrears of land revenue. The sale therefore, 
not being for an arrear of land revenue, was liable 
to be set aside. An appeal from that decision 
was dismissed by their Lordships of the Judicial 
Committee, who said they saw no reason to in- 
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SALE FOR ARREARS OF REVENUE— 

terfere with it. Dhibaj Chandba Bose v. Haei 
Dasi Debi (1914) . I. L. R. 42 Calc. 765 

2, — Setting aside 

sale — Defect in specification of property to be sold 
in notification of sale — Ijmali share in property 
where there are many separate a.ccounts opened — 
Revenue Sale Law {Act XI of 1859) ss. 6, 10, 11, 
13, 33 — Inadequacy of price caused by want of 
proper specification of the property for sale. The 
ijmali or joint share in a mahal in which 148 of 
the owners of specific but undivided shares had 
obtained from the Collector separation of ac- 
counts under ss. 10 and 11 of Act XI of 1859 
was put up to sale for arrears of revenue, and 
purchased by the respondent. In the notifica- 
tion under ss. 6 and 13 of the Act, the specifica- 
tion of the share to be sold was in the following 
terms : — “ Ijmali share which cannot be specified 
excluding the separate accounts, number — 
Then followed a list of the 148 separate accounts 
referred to, and at the end it was stated that “ All 
other shares besides that specified are excluded 
from the sale.” And the entry in column 5 (the 
specification column) was “ The ijmali share 
cannot be particularised owing to separate accounts 
having been opened. The shares to be sold are 
those given in a separate sheet after excluding 
the shares in respect of which the separate accounts 
have been opened.” In a suit to set aside the 
sale : — Held (reversing the decision of the High 
Court), that the notification of sale was insuffi- 
cient and irregular, and not in compliance with 
the requirements of the law. Each case must 
depend on its own particular facts ; and what 
had to be considered was whether, having regard 
to all the circumstances, the specification was 
sufficiently clear to induce likely buyers to appear 
and bid at the sale. It was not enough that they 
might go and obtain the requisite information 
from the Collector’s office : the particulars in 
the notice should be sufficient in themselves to 
tell purchasers what they were invited to bid for. 
Held, also, on the evidence, that the property 
had been sold at an inadequate price, and that 
the lowness of the price was due to the defec- 
tiveness of the specification of the property to be 
sold in the notification of sale, which was not mere- 
ly an irregularity but a defect that rendered the 
sale* void. Ravaneshv^ar Prasad Singh v. 
Baijnath Ram Goenka (1915) 

I. L. R. 42 Calc. 897 

SALE OF GOODS. 

■ Bought and sold notes 

— “ Bought by your order and for your account 
from our principals^'* — Principal and Agent — 
Personal liability of broker — Contract Act (iX of 
1872), 6. 210 {2) — Broker, an intermediary — Con- 
tract of employment — Award. Where a broker 
signed and sent to a party a bought note in the 
following terms : “ We have this day bought by 
your order and for your account from our princi- 
pals .... 250 bales of jute .... 
(name) Brokers,” and a corresponding sold note was 
signed and sent by the broker to another party, 


SALE OF GOODS — concld. 

the names of the principals being disclosed to 

each other, by the broker, at a subsequent date : 

Held, in proceedings taken by the buyer, that tho 
broker was merely an intermediary and not an 
agent for sale, and was not liable under s. 230(2) 
of the Contract Act. The contract (if any) 
between the broker and the buyer was a contract 
of employment, the employment being to nego- 
tiate, and not to sell, on behalf of another. South- 
well V. Bowditch, L. R. 1 C. P. 374, followed. 
Gubhoy v. Aetoom, I. L. R. 17 Calc. 449, dis- 
tinguished. Patiram Banerjee V . KaneinarraH 
Co., Ld. (1915) I. L. R. 42 Calc. 1050 

SALES IN EXECUTION. 


SANAD. 


— duty of Courts in India in conduct- 
ing— 

See Civil Procedure Code (Act V of 
1908), 0. XXI, s. 66. 

I. L. R. 38 Mad. 387 


construction of — 

See Jaigir. I. L. R. 42 Calc. 305 
See Resumption. I. L. R. 39 Bom. 279 
SANCTION. 


See Patni Lease. 

I. L. R. 42 Calc. 1029 
SANCTION FOR PROSECUTION. 

See Criminal Procedure Code (Act V 
of 1898), s. 195 {1) (c). 

I. L. R. 39 Bom. 310 
See Criminal Procedure Code, s. 195,. 

cl. (6). . I. L. R. 37 All. 439 

See Criminal Procedure Code, ss. 195 
AND 537. I. L. R. 37 All. 283 
for false complaint — 

See Criminal Procedure Code (Act V 
OF 1898), s. 195. 

I. L. R. 38 Mad. 1044 

See Criminal Procedure Code, s. 403. 

I. L. R. 37 AU. 107 

■ Offences committed in 

the Court of a Deputy Magistrate — Transfer of 
same from the sub-division — Successor in office — 
Application for sanction to another Deputy Magis- 
trate subsequently posted to the svh -division — Power 
of latter to grant sanction — Criminal Procedure Code 
{Act V 1898), s. 195. Where there are several 
Deputy Magistrates at a place, and one of them 
is transferred, the Deputy Magistrate who comes 
to fill the gap is not the successor in office of the 
outgoing Magistrate. Mohesh Chandra Shah v. 
Bmperor, I, L. R. 35 Calc. 457, referred to. Where 
a proceeding under s. 107 of the Code, during the 
course of which a forged pattah was filed and 
evidence given in support thereof, was disposed 
of by H. K. G., a Deputy Magistrate, who became 
afterwards the officer next senior to the Sub- 
divisional Magistrate, and on the transfer of the 
former, two other Deputy Magistr^es became 
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SANOTIOH FOR PROSECUTION— coKc?i. 

successively the next senior officers, and ultimately 
K.L.M., a Deputy Magistrate, joined the sub- 
division as the next senior officer, and an applica- 
tion was made to him for sanctidn to prosecute 
the petitioners for offences, under ss. 471 and 193 
of the Penal Code, committed in the Court of 
H. K. G. : — Held, that K. L. M. was not the succes- 
sor in office of H K. G. and had no power to grant 
sanction under the circumstances. Girish 
Chandra Bay v. Sarat Chandra Singh (1914) 
I. L. R. 42 Calc. 667 

SANCTION TO SUE. 

to two persons jointly — 

See Beligiods Endowments Act (XX 
OE 1863), ss. 14 AND 18. 

I. L. R. 38 Mad. 1192 

SANYASIS. 

See Hindu Law — Succession. 

I. L. R. 39 Bom. 168 
SAPINDA RELATIONSHIP. 

See Hindu Law — ^Inheritance. 

I. L. R. 42 Calc. 384 

SCHEDULED DISTRICTS ACT (XIV OF 1874). 

See Jurisdiction. 

I. L. R. 42 Calc. 116 

SEAMAN. 

See Merchant Seamen Act (T or 1859), 
s. 83, CL. 4. 

I. L. E. 39 Bom. 558 

SEARCH WARRANT. 

See Penal Code Act (XLV of 1860), 
ss. 332, 323. I, L. R. 37 Ail. 853 

SEAWORTHINESS. 

See Bill op Lading 

I. L. R. 38 Mad. 941 

SECOND APPEAL. 

See Homestead Land. 

I. L. R. 42 Calc. 638 
See Madras Estates Land Act (I op 
1908), s. 192. 

I. L. R. 38 Mad. 655 
See Pre-emption. I. L, R. 37 All. 524 
See Provincial Small Cause Courts Act 
(IX op 1887), ScH. II, Art. 13. 

I. L. R. 39 Bom. 131 
See Bemand. I. L. R. 42 Calc. 888 

1 . Boundary dis- 

pute — Thah map and Government chittas, which to 
he preferred — Chiitas assumed to he public docu- 
ments and therefore preferred — Brror of law affect- 
ing weight to he attached to evidence — Bemand* 
Where the lower Appellate Court in determining 
a question of boundaries preferred certain Govern- 
ment Chittas of the year 1844 to the thah map, 
on the assumption, made without enquiry, that 
the chittas were public documents : Hdd, that 
if they were private documents, it was impossi- 
ble for the High Court to say to what extent the 


SECOND APPEAL— 

lower Appellate Court was intiuenced by the 
idea that the chittas were public documents 
and the case should be remanded for a finding 
as to whether the chittas were public or private 
documents. That hut for this, both the thah 
and the chittas being evidence, it was for the 
lower Appellate Court to attach such value as 
it thought proper to each of them and the High 
Court in second appeal would not go into the 
weight to be attached to each. Xabendra 
Kishore Boy v, Bahtma Banu (1915) 

19 C. W. N. 1015 

2. Second appeal, if 

lies in suit for rent other than home rent not exceed- 
ing Bs. 500 in value. In suits for rent (other than 
house rent) although the value thereof does not 
exceed Bs. 500 a second appeal lies to the High 
Cburt. Sahodra Mudiali v. Xabin Chakd Poral 
(1914) . . . , 19 C, W. N. 1030 

SECRETARY OF STATE. 

mortgage by — 

See Bombay City Land Revenue Act 
(Bom. II OP 1876), ss. 30, 35, 39, 40. 

I. L. R. 39 Bom. 664 

SECURITIES. 

See Trustee. . I. L. E. £3 Mad. 71 

SECURITY FOR GOOD BEHAVIOUR. 

See CRmiNAL Procedure Code, ss. 110 
AND 526. I. L. E. 37 AIL £0 


I SECURITY TO KEEP THE PEACE. 

I See Criminal Procedure Code, ss. 106 

I AND 32. I. L. R. 37 All. 230 


SECURITY TO KEEP THE PEACE. 

See CRmiNAL Procedure Code, s. 107. 

I. L. E. 37 All. 83 
See Cruvhnal Procedure Code, ss. 107 
AND 117. L L. E. 37 All. 80 

SELF-ACQUISITION. 

See Malabar Law. 

I. L. R. 38 Mad. 48 

SELLER. 

duty of — 

See Chuhani Bight. 

I. L. R. 42 Calc, 28 

SENTENCE. 

See Practice. I. L. R. £9 Bom. 326 


SEPARATION. 

evidence of — 

See Hindu Law — ^Inheritance. 

I. L. R. 42 Calc. 1179 

SERVICE OF SUMMONS. 

See Summons. . 1. L. R. 42 Calc. 6? 



( 419 ) 


DIGEST OF CASES. 


( 420 ) 


SERVICE TENURE. 

See Grant. I. L. R. 39 Bom. 68 
See Madras Regulation (XXV or 1802) 
s. 4. 1. L. R. 38 Mad. 620 

SERVIENT TENEMENT. 

See Easement. I. L. R. 42 Calc, 164 

SESSIONS JUDGE. 

„ powers of — 

See Criminal Procedure Code, s. 339. 

I. L. R. 37 All. 331 

SESSIONS TRIAL. 

See Criminal Procedure Code, s. 339. 

I. L. R. 37 AU. 331 

SET-OFF. 

See Civil Procedure Code (Act V or 
1908), 0. VIII, R. 6. 

I. L. R. 39 Bom. 131 

Equitable seUoff, when 

to he entertained — Court may impose terms on de- 
fendants — Barred debt, claim of set-off in respect 
of. The right of set-off exists not only in cases 
of mutual debits and credits but also where cross- 
demands arise out of the same transaction or are 
so connected in their nature and circumstances 
as to make it inequitable that the plaintiff should 
recover and the defendant be driven to a cross- 
suit. Clarke v. Ruthnavaloo, 2 Mad. H. C. B. 
296, followed. As the inquiry into the cross- 
demand made in this case by the defendants 
would involve great delay, the High Court allowed 
the inquiry to be made in this suit on certain terms 
imposed on the defendants. Ramdhari Singh 
V . Permanund Singh (1913) 19 C. W. N. 1183 

SETTING ASIDE SALE. 

See Sale for Arrears of Revenue. 

I. L. R, 42 Calc. 765 

SETTLEMENT. 

See Stamp Act (II op 1899), s. 4. 

I. L. R. 37 All. 169, 264 

of family property — 

See Registration. 

I. L. R. 37 AU. 105 

SHAH JOG HUNDI. 

See Hundi Shah Jog. 

I. L. R. 39 Bom. 513 

SHARE CAPITAL. 

See Provident Insurance. 

I. L. R. 42 Calc. 300 

SHARE-HOLDER. 

See Costs. . I. L. R. 39 Bom. 383 

petiton by — 

See Company. I. L. R. 39 Bom. 16 
SHEBAIT. 

See Execution op Decree., 

I. L. R. 42 Calc. 440 


SHEBAIT — concld. 

See Hindu Law — Religious Endow- 
ment. I. L. R. 42 Calc. 536 

See Limitation. I. L, R. 42 Calc. 244 

SHIP. 

See Arrest of ship. 

SHIPPING. 

See Merchant Seamen Act (I of 18^9) 
s. 83, cl. (4). I. L. R. 39 Bom. 558 

SHROTRIEMDAR. 

See Madras Estates Land Act (I of 
1908), s. 8, EXOEP. 

I. L. R. 38 Mad. 843 

SIMPLE INTEREST. 

See Receipt, I. L. R. 42 Calc. 546 
SINGLE JUDGE. 

See High Courts Act (24 & 25 Vict. 
c. 104) ss. 2, 9 AND 13. 

I. L. R. 39 Bom. 604 

order by — 

See Appeal. . I. L. R. 42 Calc. 735 

SLAVERY BOND. 

See Bond. . I. L. R. 42 Calc. 742 


SMALL CAUSE COURT. 

See Civil Procedure Code (Act V of 
1908), s. 24. I. L. R. 38 Mad. 25 

See Provincial Small Cause Courts 
Act (IX OF 1887), Sch. II, Art. 13. 

I. L. R. 39 Bom. 131 

SOHAG GRANT. 

See Hindu Law-Custom. 

I. L. R. 42 Calc. 582 

SON. 


birth of, subsequent to the exe- 
cution of the will — 


See Hindu Law — Will. 

I. L. R. 38 Mad. 369 


— death of, before the testator— 

See Hindu Law— Will. 

I. L. R. 88 Mad. 369 


liability of, to pay father’s debts — 

See Malabar Law. 

I. L. R. 38 Mad. 527 

SONTHAL PARGANAS. 

See Jurisdiction. 

I, L. R. 42 Calc. 116 


SONTHAL PARGANAS ACT (XXXVII OF 
1855). 

s. 2 — 

See Jurisdiction. 

I. L. R. 42 Calc. 116 
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ISONTHAL PARGANAS JUSTICE REGULA- 
TION (Y OF 1893). 

part 2, s. 10— 

' See Jurisdiction. 

I. L. R. 42 Calc. 116 

SONTHAL PARGANAS REGULATION (IH OF 
1872.) 

ss. 11, 14. 25, 26A— 

1. : — ~ Record of rights^ 

■effect of — Suit challenging record, maintainability 
of — Special limitation — Limitation Act {IX of 
1908), s. _ 29, how far affects Regulation III of 
1872 — Minors, how affected hy the Regulation. 
The plaintiffs some of whom were minors sued 
-the defendants for partition of lands held in com- 
mon but not as joint family property. In the 
xecord-of -rights prepared under Reg. Ill of 1872 
"the defendants had been recorded as proprietor 
and molcararidar in respect of the lands. The 
suit was brought after three years from the date 
of the^ publication of the record : Hdd, that 
•the policy of Regulation III of 1872 was to have 
a complete’ record-of-rights and interests in land 
in the Sonthal Parganas and to exclude the juris- 
diction of Civil Courts except in certain matters 
provided for in the Regulation. That the suit so 
so far as it regarded the proprietary rights in the 
land was barred by limitation under s. 25A 
of the Regulation, That the Limitation Act 
is applicable to the Sonthal Parganas, but s. 29 
of Act IX of 1908 saves all provisions of local 
laws as to limitation and does not therefore affect 
■the three years’ rule under s. 25A of the Regula- 
tion. That the Regulation does not make any 
exception in favour of minors and the minority 
provisions of the general Limitation Act has 
Deference to the periods of limitation prescribed 
in that Act. That the notice provided by s. 14 
is to the people of the village irrespective of age 
or intelligence and as the law makes the record- 
of-rights conclusive proof of the rights and 
interests therein recorded the defendants could 
not be called upon to prove the service of the 
required notices. Januei Peesad Jha v. Babxt 
Lal Jha (1914) . . 19 C. W. N. 499 

2. ' Effect of the Re- 

gulation on the jurisdiction of Civil Courts — Ele- 
ments necessary for suit to come within s. 25A — 
Sikmi ghatwali khorposh grant, share in, if a right 
of a “ zamindar or other proprietor!^ The plaint- 
iff brought a suit for declaration of his title to a 
share in a certain mauza in the Sonthal Parganas 
which formed the subject of a sikmi ghatwali 
khorposh grant and for registration of his name 
in the settlement records in respect thereof. It 
appeared that rent was payable to the ghatwals and 
no land-revenue was payable direct to the Govern- 
ment in respect of the land which was not free 
from Government revenue. Held, that the effect 
of ss. 11, 14 and 25 of Reg. Ill of 1872 was that 
the jurisdiction of the Civil Courts was absolutely 
excluded except in cases specially provided for 
in s. 25 A. That in order that the plaintiff’s 
ease should fall_^within the provisions of s. 25A, 
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1872) — concld. 

S. 11 — concld. 

it was essential for the plaintiff to show that he 
was a zamindar or other proprietor, and' the 
interest in land like that claimed by the plaintiff 
did not come within the description of a right 
of “ a zamindar or other proprietor.” That the 
only remedy the plaintiff had was to apply to the 
Government under s. 25 of the Regulation to 
direct the revision of the record-of-rights. Nemo 
Deo V. Parbati Kumari (1914) 

19 a W. N. 549 

— ss. 5. 6— . 

See Jurisdiction. 

I. L. R. 42 Calc. 116 

SOVEREIGN PRINCE. 

— suit against — 

See CmL Procedure Code (Act V 
OF 1908), s. 86. 

I. L. R. 38 Mad. 635 

SPECIAL COURT. 

__ — ^ When excludes juris- 

diction of ordinary Courts, Before the jurisdic- 
tion of the ordinary Courts of the country can be 
excluded by a Special Court, there must be clear 
words in the statute excluding such jurisdiction. 
Sashi Bhusan Hazra v. Sheikh Eshabar Ali 
Nazir (1915) . . . 19 C. W. N, 636 

SPECIAL TRIBUNAL. 

See Madras City Municipal Act (III 
OF 1904) . I. L. R. 38 Mad. 41 

SPECIFIC PERFORMANCE. 

See Civil Procedure Code (Act V of 
1908), O. II, R. 2. 

I. L. R. 38 Mad. 638 

suit for — 

See Hindu Law — Alienation. 

I. L. R. 38 Mad. 1187 • 

SPECIFIC RELIEF ACT (I OF 1877). 

s. 9- 

1. — — Adhiar, status of 

— If tenant or labourer — Possession as Adhiar, 
if protected wider s. 9 — Civil Procedure Code {Act 
V of 1908), s. 11$. Very largely an adhiar was 
a tenant and, in the absence of proof that an 
“adhiar” in that part of the country was a 
labourer, the decision of the lower Court protect- 
ing his possession under s. 9 of the Specific Relief 
Act was not one which the High Court would 
revise under s. 115 of the Civil Procedure Code. 
Deb Nath Das Bairagi v. Ram Sundab Barman 
(1915) . . . 19 C. W. N. 1205 

2, : — Possession, if in- 

cludes joint possession — Suit by co-sharer. The 
words of s. 9 of the Specific Relief Act refer to 
exclusive possession and the Court in a suit 
under that section has no jurisdiction to grant 

p2 
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SPECIFIC RELIEF ACT (I OP 

S. 9 — concld. 

joint possession to the plaintiff. No order under 
this section can be made in favour of a plaintiff 
who claims an undivided share in the property 
from which he and his co-sharers have been 
ousted. Hahi Nama Dass r. Sheikh Naju (1912) 

19 C, W. F. 120 

S. Joint ownership 

— Oo -owner, dispossessed by other co-owners, if 
may sue. Where a co-owner in physical posses- 
sion of property jointly with other co-owners 
is dispossessed by the latter he can institute a suit 
for recovery under s. 9 of the Specific Relief Act. 
Hari Narain Das v. Elemjan Bihi, 19 G. L. J. 117 
s. c. 19 C. W. N. 120, distinguished. Ateviak Bibi 
t’. Sheikh Reasut (1915) . 19 C. W. N. 1117 

s, 15— 

See Hindu Law — Alienation. 

I. L. E. 38 Mad. 1187 

S. 22 — Specific performance, suit for — 

Sale not completed in time throu^gh vendor'' s non-per- 
formance of essential term within time assigned — 
Vendor, if may sell property to another after expiry of 
time — Belay— -Hardship, brought on by vendor — 
Subsequent purchaser with notice making improve- 
ments, if entitled to compensation. Where a vendor 
agreed to satisfy the purchaser within a speci- 
fied time that “ she had a valid saleable interest 
in the property, by shewing a copy of the order 
of the Collector about the registration of her name 
in respect of the property, the viil of her mother 
and other papers relating thereto,” but neither 
the will (which had been filed in Court for pro- 
bate) nor a certified copy thereof was shewn, but 
the vendor produced a compromise petition 
between the parties to the probate proceeding : 
Held, in the circumstances of the case, that it 
was impossible to hold that the production of the 
will w^as a non-essential term of the agreement, 
and non-completion of the sale was not due to 
the default of the purchaser who had refused to 
accept the compromise petition in lieu of the 
will or a certified copy thereof. Where pro- 
perty which had been agreed to be sold to plaintiff 
was sold to defendant on 30th August, the con- 
veyance being registered on the following day, 
and the plaintiff sued for specific performance 
on the 5th November on the re-opening of the 
Civil Courts which was closed for the Ruja holi- 
days from 2nd October to 3rd November: Held,' 
there was not such a delay in instituting the 
suit as would justify the Court in refusing specific 
performance. Specific performance will be re- 
fused against a vendor on the ground of hardship 
as contemplated in s. 22(2) of the Specific Relief 
Act, where the vendor has entered into the con- 
tract without full knowledge of the circumstances. 
WTiere a transferee of property buys with notice 
of a prior agreement to sell it to another and 
makes improvements in the property without 
inquiry of the latter : Held, that in a suit by the 
latter for specific performance, he was not 
entitled to be reimbursed for the costs of the 


SPECIFIC RELIEF ACT (I OF 1877) — 'Contd. 
s. 22 — concld. 

improvements. Habadhone Debnath v. Bha- 
GABATI D.ASI (1914) . . 19 C. W. N. 89 

s. 38 — 

See Bhagdari and Narwadaei Tenures 
Act (Bom. V oe 1^62), s. 3. 

I. L. E. 39 Bom. 358 

S. 39 — Evidence Act {I of 1872)^ 

s. 62 — Civil Procedure Code {Act V of 1908), 
s. 100, Order VI, Rule 6 — Suit to set aside a 
sale-deed — Specific allegations of coercion made in 
the plaint — Allegations disbelieved — Different kind 
of coercion held probable on other circumstances 
and doubts — Finding not secundum allegata et 
probata — Substantial error in procedure — Ground 
for setting aside whot might otherwise be a con- 
clusion of fact. Plaintiff sued the defendant to 
set aside a sale-deed on the ground of coercion 
of a particular kind under s. 39 of the Specific 
Relief Act (I of 1877). Both the lower Courts 
disbelieved the allegations of coercion made in 
the plaint, but granted relief to the plaintiff 
on the ground that on a consideration of other 
circumstances the plaintiff must have been 
deceitfully decoyed into going quietly and privately 
to the defendant’s mandap (open shed) and 
there through fear of possible violence made to 
sign the document. On second appeal by the 
defendant : Held, reversing the decree and 

dismissing the suit, that a suspicion of some kind 
or other undefined coercion was not sufficient 
to support the plea of coercion, the plea being 
not secundum allegata et probata. Motee. Ball 
Opudhiya v. Juggurnath Ourg, 5 W. R. P. 0. 25, 
Eshenchunder Singh v. Shamachurn Bhutto, 1 1 
Moo. I. A. 7, and Balaji v. Gangadhar, I. L. R. 
32 Bom. 255, referred to. Per Hayward, J. 
Where fraud or coercion are alleged, detailed 
particulars must be given in' the pleadings and 
parties must be strictly confined to that state 
of facts. Where particulars of coercion allged 
are wholly rejected and evidence disbelieved, 
and a vague and different kind of coercion is 
held to have been probable on other circums- 
tances and doubts, there is a substantial error in 
procedure resulting in a fifiding not secundum 
allegata et probata and not sustainable in law. 
Per Beaman, J. A plaintiff who comes to Court 
alleging fraud or coercion in respect of which the 
law requires him to give particulars and he 
being disbei'eved upon every material one of 
them cannot be given relief. When a jading 
is absolutely unsupported by any evidence 
at all, that is a ground for setting aside what 
might otherwise be a conclusion of fact. When 
the Court has found a case required to be made 
by the plaintiff not proved and -has found 
another case unsupported in its most essential 
point by any evidence at all, proved, and so 
substituted the latter for the former, there is 
a substantial error in procedure under s. 100 
of the Civil Procedure Code (Act V of 1908), 
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SPECIFIC RELIEF ACT (I OF mi)-~concld. 

— S. 39 — concld. 

PURUSHOTTAM DaJI V, PaNDTJRANG ChINTAMAN 

(1914) . . . I. L. R. 39 Bom. 149 

s. 42— 

See OrviL Peoceduee Code (1908), s. 9. 

I. L. R. 37 AU. 313 

See Crviii Peocedxtre Code (Act V 
OF 1908), 0. 11, E. 2. 

L L. R. 38 Mad. 1162 

, Declaratory suit 

ainder, if maintainable where property not in pos- 
session of defendants and plaintiff cannot ask for 
ejectment. Where the property is not in pos- 
session of the defendants and the plaintiff cannot 
ask for ejectment as against them, a declaratory 
suit is maintainable under s. 42 of the Specific 

Relief Act- Subramaniya v. Para^nmwaran, 1, 

L, B. 11 Mad, 116, and Malaiyya v. Perumal, 
21 Mad L. J. 1022, followed. Rai^ieswae Mox- 
DAL V. Peovabati Debi (1914) 

19 C. W. N. 313 

2. Suit for declara- 

tion of title — Property involved in possession of i 
Court of Wards for person entitled thereto — Parties j 
to suit. On the death of a niahant, the right of | 
succession to whose math was disputed, the Court 
of Wards took possession of the math and declined 
to hand it over until some one should establish 
his right to the mahantship. Held, in a suit for a 
declaration of his title to the mahantship brought 
by a claimant thereto, (i) that the Court of Wards 
was not a necessary party ; and {ii) that this 
•did not offend against the provisions of s. 42 
of the Specific Relief Act. Ooswami Banchor 
Lalji V. Sri Girdhariji, I, L, B. 20 All. 120, dis- 
^oinguished. Jagann-ath Gie v. Tieguna Nand 
(1915) I. L. R. 37 AH. 186 

STAMP. 

See Stamp Act (II of 1899). 

STAMP ACT (II OF 1899). 

S. 2, cl. (5) (&), S. 35 {a)~-Shahajo 9 i 

hundi, insufficiently stamped, admissibility in evi- 
dence — Payment of penalty. The plaintiff sued for 
recovery of money due on five instruments described 
as hundis. The documents bore an impressed stamp 
of 4 annas each, were each of them attested by a 
witness and the money secured thereby was 
made payable “ to the respectable holder.” Held, 
that the documents in question were neither 
bills of exchange nor promissory notes but bonds 
within the meaning of s. 2. cl. (5) (6), of the Indian 
Stamp Act, and were admissible in evidence on 
payment of duty and penalty under s. 35 (a) of 
tbe Indian Stamp Act. Keshaei Chand Sueana 
■V. Ashaeam Mahato (1915) . 19 C. W. N. 1326 

s. 2 (i 7) and Arts. 40 and ^^-Mortgage- 

deedr^Hypothecation, letter of, accompanying a bill of 
exchange. Where a document ran as follows : — 
"‘The executant being desirous of carrying on her 
deceased husband’s business of whicli she is now 


STAMP ACT (XL OF 1899)~c ontd, 

— s. 2 — concld. 

the owner declares a trust in favour of the Bank of 
Madras in respect of machinery, plant, fixture and 
furniture and stock in trade in consideration of 
advances of money to be made by the Bank from 
time to time not exceeding in all Rs. 4,50,000 
for the purpose of financing the business. Ail 
such advances carry interest at the rate of 6 per 
cent, per annum. The trustee has got full power 
to use, employ, sell or exchange or otherwise 
deal with the trust property in the ordinary course 
of business but should make good the property 
that may be sold with other goods of a similar 
nature and value ; any goods so substituted shall 
be included in the security. The trustee may 
retain in his hands the sum of Rs. 20,000 annually 
in trust to pay and apply the same in payment 
of sums advanced by the Bank Held, that the 
document created a trust in express language 
in respect of the machinery, etc., in or upon the 
business premises of the firm and that the object 
of the instrument was to give the Bank some 
rights by v’ay of security and it was a mortgage- 
deed for the purpose of the Stamp Act. Re- 
ference under Stamp Act, s. 46, I. L. B. 11 Mad. 
216, referred to. SenihJe : The document is not 
a letter of hypothecation mtliin the meaning 
of the exemption in article 40. Obiter .• A 
fiscal enactment should he construed strictly 
and in favour of the subject. The Secretary 
TO the Commissioxee op Salt, Abeari and 
Separate Revenue, Revenue Board, Madras 
2 ?. 'Mrs. Ore (1913) . I. L. R. 88 Mad. 646 

1 , 4 — Staynp — Settlement^ of family 

property effected by two deeds, one modifying the 
other — Full duty paid on the first. Two brothers, 
having come to an agreement as to the 
settlement of their joint property, embodied this 
agreement in a deed v/hich was duly stamped 
according the value of the property dealt with 
thereby. Subsequently the parties to this deed 
executed a second deed of settlement which 
modified provisions of the first in a certain 
directions, but dealt with no property which was 
not covered by that deed. Both deeds were 
contingent on the happening of events which at 
the time of the execution of the second deed were 
■still future events. Held, that the transaction 
effected by two deeds fell within the purview 
s. 4 of the Indian Stamp Act, 1899, and, the full 
duty having been paid on the first deed, the 
second required a stamp of one rupee only. Stamp 
Refeeenoe by the Board of Revenue (1914) 

I. L. R. 37 All. 159 

2. Stamp — SeMe- 

ment — Gift of property made by one deed — Agree- 
ment to secure expenses of donor entered into by 
another. Two brothers executed deeds each in 
favour of the other. One was a deed of gift of aU 
the property of the executant, and it was stamped 
to its full value. The other was a deed^ coming 
within no known category, hut is provided for 
the expenses during the life-time of the executant 
of the deed of gift and hypothecated certain 
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STAMP ACT (H OF m9)—confd, 

— - s. 4 — condd. 

property to secure the payment thereof ; only a 
portion of the property thus hypothecated, 
however, was included in the deed of gift. The 
second document hore a stamp of Rs. 10. Held, 
that the two documents were part of the same 
transaction and amounted to a settlement within 
the meaning of s, 4 of the Stamp Act, and the 
stamp duty paid was sufficient. Stamp Repek- 
JiNCE BY THE BOAED OF REVENUE (1915) 

I. L. R. 37 All. 264 

s. 57 — JReJerence under Art 5, 8ch. I 

— Agreement or memorandum of agreement, meaning 
of — Proposal or offer in writing — Parol acceptance 
’^Whether proposal or offer in writing requires 
to he stamped — Advance of loan or written declara- 
tion hy a party as to his property — Entry in 
register of the declaration — Whether stamp neces- 
sary. Where it appeared on the e\ddence as 
to course of business of a bank, that the bank 
advanced loans on promissory notes payable on 
demand or otherwise, but before advancing 
money, it required the borrrower to make a 
declaration in the confidential register in the 
form thereto annexed as to the property in his 
possession and to sign the same : Held, that the 
entry of the declaration in the register was not 
an agreement or a rremorandum of an agreement 
which required to be stamped under Art. 5 
of the sch. I of the Indian Stamp Act (TI 
of 1899). Assuming that on the signing of the 
declaration there was “ a proposal ” or an 
offer,” a written proposal or a written offer does 
not become subject to stamp duty by reason of 
subsequent acceptance which is not in writing. 
Carlill V. The Carbolic Smoke Ball Company, 
[18921 2 Q. B. 484, Chaplin v. Clarke, 4 Ex Rep, 
4 OS and Clay v. Crofts, 20 L. J., C. L., 361, followed. 
Quaere : Whether the entry in the register 
amounted to a proposal or offer in writing. Secre- 
tary TO THE Commissioner of Salt, Abkari 
AND Separate Revenue, v. The South Indian 
Bank, Ld., Tinnevelly (1913) 

I. L. R. 38 Mad. 349 

s. 67 (b) — Reference hy 

Board of Revenue — Document to which reference 
relates not in existence. Held, that ss. 56 and 67 
of the Indian Stamp Act empower the High 
Court to decide questions rql^ating to instrument 
already in existence and which have been made 
the subject of action by the Collector acting 
under ss. 31, 40 and 41 of the Act. They do 
not empower the Court to give an opinion upon 
a deed which may or may not come into existence 
hereatfer. Stamp Beperenoe by the Board of 
Revenue (1914) . I. L. R. 37 All. 125 

s. 69, Sch. I, Art. 36, cl. [a), sub. 

cl. {Hi) — Lease — Lessee agreeing to pay annual 
rent plus Government assessment — Whether rent 
include assessment for purposes of stamp duty. A 
piece of land was leased for five years whereby the 
lessee agreed to pay to the lessor Rs. 100 as rent 
plus Bs. 16-8-0 on account of Government assess- 


STAMP ACT (II OF 1899)— coweZd. 
s. 59 — concld. 

ment. The question being referred whether 
the stamp duty should be levied on Rs. 100 or 
Rs. 116-8-0, the total amount of rent and Govern- 
ment assessment. Held, that the Government 
assessment did not form part of the profit and 
therefore the stamp duty was leviable only on 
Rs. 100 the annual rent, under Sch. I, Art. 
35, cl. (a), suh-cl. (Hi) of Stamp Act. 
Gangaram Narayandas Teli, In re (1915) 

I. L. R. 39 Bom. 434 

Sch. I, Art. 48— 

See Attorney. I. L. R. 38 Mad. 134 

STANDING COMMITTEE. 

See Madras City Municipal Act (III 

OF 1904) . I. L. R. 38 Mad. 41 

STATUTE LAW IN ENGLAND. 

apportionment under — 

See Lessor and Lessee. 

I. L. R. 38 Mad. 86 

STATUTES. 

See Limitation. I. L. R. 38 Mad. 101 

STATUTES, CONSTRUCTION OF. 

See Construction of Statutes. 

The express words of 

an Indian Statute are, not to be overiiden by 
reference to equitable principles which may have- 
been adopted in the English Courts. Kurri 
Veerareddi v. Kurri Bapireddi, I, L. R. 29 Mad. 
336, followed. Timangowda v. Benepgowda 
( 1915) . . . I. L. R. 39 Bom. 472 

STAY OF EXECUTION. 

See Privy Council, Practice of. 

I. L. R. 42 Calc. 739' 

STAY OF SUIT. 

See High Court’s Act (24 & 25 Vict. 
c. 104), ss. 2, 9 AND 13. 

I. L. R. 39 Bom. 604^ 

STEP IN AID OF EXECUTION. 

See Limitation Act (IX of 1908), Sch. L 
Art. 179 . I. L. R. 38 Mad. 695 

STREET, 

right of municipality to — 

See Municipal Council. 

I. L. R. 38 Mad. 6 

STRIDHAN. 

See Hindu Law — Husband and W]cfb. 

I. L. R. 38 Mad. 1036 

SUB-DIVISIONAL MAGISTRATE. 

powers of — 

See Criminal Prooedure Code, ss. 106 
AND 32 . I. L. R. 37 All. 230 
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SUB-LEASE. 

by a fazendar — 

See Eazendari Tenure. 

I. L. R. 39 Bom. 316 

SUBORDINATE JUDGE. 

See Madras Civil Courts Act (III of 
OF 1873), s. 17. 

I. L. R. 38 Mad. 531 

SUBORDINATE OFFICERS. 

acts of, bow far binding cn Gov- 
ernment — 

See Madras Irrigation Cess Act (VII 
OF 1865), s. 1. 

I. L. R. 38 Mad. 997 

SUBSTITUTION OF PARTIES. 

See Appeal to Prwy Council. 

I. L. R. 38 Mad. 406 

SUCCESSION. 

See Agra Tenancy Act II of 1901, 
s. 2i: . I. L. R. 37 All. 9, 658 

See Baeuana Grant. 

I. L. R. 42 Calc. 582 

See Hindu Law — Inheritance. 

I. L. R. 37 AO. 604 

See Hindu Law — Succession. 

See Matadars Act (Bom. VI of 1887), 
ss. 9 AND 10. I. L, R. 39 Bom. 478 

See Succession Act. 

SUCCESSION ACT (X OF 1865). 

s. 50- 

1, — Attestation, if must 

be as to same fact, e.g., execution or acknow» 
ledgment — Execution — Guiding the hand of exe* 
cutant in fixing mark. It is not necessary that 
each of tbe attesting witnesses to a will should 
prove the same facts. One witness who saw 
tbe testator sign the will and another before whom 
the execution of the will was only acknowledged 
by the testator may both be good attesting wit- 
nesses to the same will. Where, on the evidence, 
it appeared that a will had been drawn up in 
accordance with the wishes of the testatrix as 
expressed during her lifetime before reliable wit- 
nesses, that it was read over to her when she was 
in possession of her senses, and then being asked 
by one S, whether he would sign the will ^or her, 
nodded her assent, whereupon S guided her 
finger to make the mark and then put down the 
testatrix’s name under the mark by his own pen, 
Held, that the will was executed by the testa- 
trix as required by s. 50 of the Succession Act. 
That as the execution of the will was complete 
the moment the mark was made, S became an 
attesting witness when he wrote his own name 
after the testatrix’s. Muktanath Roy Chou- 
DHURY V . Jitendea Nath Roy Choudhury 
(1915) . . . 19 C. W. N. 1296 


SUCCESSION ACT (X OF 1865)—conid, 

s. 50 — concld. 

2. ^ Execution of 

will, what is ^oper — Attestation — Indian mode 

of signature — Presence of the witnesses at the same 
time and attestation of ideiitical state of things, 
if necessary. S. 50 of the Indian Succession Act 
differing from s. 9 of the English Act expressly 
provides that it is not necessary for both attest- 
ing witnesses to be present at the same time. The 
English system of executing the document at 
the foot does not usually obtain amongst Indians. 
Their custom is to execute the document at the 
top. Ordinarily the signature of the executant 
appears at the top right-hand corner and when 
he executes the document himself and not by an 
attorney, he is accustomed to write by my own 
pen.” V^ere in a written on four sheets of 
papers the signature of the executant appeared 
at the top left-hand comer of the first page as 
being made by his own pen, but his signature 
only on the next two pages, and his signature 
with date on the last page, and the signatures of 
all four attesting witnesses appeared alongside 
the signature of the executant on the first page 
and on each of the other three pages appeared 
the signatures of two of these four persons : 
Held, that the operative signature was the one 
on the first page and as on the evidence it ap- 
peared that at least two of the witnesses whose 
names appeared on that page subscribed their 
names animo aitestandi, the will was properly 
executed as required by s. 50 of the Succession 
Act. Where the testator after having executed 
the will in the presence of one attesting witness 
took it successively to the houses of two other 
attesting witnesses who on his acknowledgment 
of his signature attested the document : Held, 
that there was valid attestation by all three wit- 
nesses within s. 50 of the Succession Act. Sabitri 
Thakueian V, F. A. Savt (1915) 

19 C. W. N. 1297 

s. 57— 

See Hindu Law — Will. — 

1. L. R. 38 Mad. 369 

s. 91— 

See Indian Succession Act (X of 
1865), s. 187. 

I. L. R. 38 Mad. 474 

s. Ill— 

See Will . 1. L. R. 39 Bom. 296 
s. 187— 

1, Scope of — Es- 

tablishment without probate of legatee's right — 
s. 91 — Legacy, vesting of — ExecutoPs assent — 
Acceptance by legatee, necessity of — Disclaimer by 
legatee. Where on appeal in a partition suit it 
was contended by the first defendant that the 
first plaintiff had no title to sue in ejectment 
as under a will of her mother which was not proved 
up to tbe date of the trial, such property vested in 
the second and third plaintiffs : Held, that s. 187 
not only affects the establishment of the right 
to a legacy by legatee himself or some person 
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SUCCESSION ACT (X OF 1865)— concZdJ. 

— X87 — condd, 

claiming under him, but also debars a person who 
desires to establish the legatee’s right merely 
as a jus iertii for the purpose of his defence. The 
estate vested in a legatee under s. 91 of the Act 
is not full or absorlute ; but it refers only to an 
interest in the lagacy and not the legacy itself. 
Until the executor has given his assent to the 
legacy, the legatee has only an inchoate right 
to it. Bachman v. Bachman, I. L, R. 6 All. 
5S3, and Doe v. Guy 3, Bast 120 ; s. c., 102 B. R. 
543, followed. A legacy vested in the legatee 
under s, 91 of the Act is divested by his disclaimer. 
The rule of English law that no legacy can vest 
in the legatee against his will, may legitimately 
be adopted in deciding questions under the Indian 
law. In re Eoteley Frehe v. Calanady, 32 Ch. 
403, referred to. Lakshmamma v. Ratnamma 
(1913) , . . I. L. R. 38 Mad. 474 

2* Conditional order 

of Judge for grant of Probate — Non-issue of Probate 
owing to non-payment of Court fees — Heir of legatee, 
same as legatee — Probate or Letters of Administra- 
tion alone, evidence of right under s. 187. A Hindu 
executing a will in the town of Madras mad© a 
bequest in favour of his son. After the death of 
the father, the son died leaving his mother, the 
plaintiff, as his heir. On the application of the 
executor (defendant) for a Probate the fiat of 
the Judge was obtained but there was no actual 
order for the issue of the Probate and the Pro- 
bate was not issued owing to the failure of the 
executor to pay the requisite court fees for the 
same. In a suit by the testator’s widow as mother 
of his deceased son for an order of the Court direct- 
ing the defendant to apply for probate of the will 
and for of the estate : Held, (a) for the purposes of s. 
187 of the Indian Succession Act, which governed 
the case, the plaintiff, though only an heir of a 
legatee, was in the position of a legatee, (6) that 
the fiat of the Judge for grant of Probate was only 
conditional and was not equivalent to an actual 
grant of the Probat'e within the meaning of s. 
187 (c), that in the absence of a grant of Probate 
or Letters of Administration which was the only 
proof of right allowed by the section the plaintift 
was debarred from claiming any rights flowing 
from the will and (d) that the mere production, 
proof and exhibition of the will as an ordinary 
exhibit in the case, were not equivalent to proof 
of the right by the production of the Probate or 
the Letters of Administration as required by the 
sectiom Lahshmamma v. Ratnamma, I. L. R. 
38 Mad. 474, followed. Mungniram Marwari v. 
Gursahai Nand, 1. L. B. 17 Calc. 347, distinguished. 
AlAMELA3MMAL-. V. SUBYAPBAKASAEOYA MtTBALIAE 

(1915) . . . I. L. R. 38 Mad. 988 

SUCCESSION CERTIFICATE. 

See Limitation Act (IX op 1908), 
ScH. I, Abt. 62. 

I. L. R. 37 All. 434 

1. — — — Succession Cer- \ 

tijicate Act {Yll of 1889), s, 4 — DebtP meaning I 


SUCCESSION CERTIFICATE— cottcZd. 

of — Part of debt, if certificate can be granted in 
respect of — Appeal. A certificate under the Suc- 
cession Certificate Act can be granted in respect 
of a part only of a debt due to the deceased. The 
word “debt” is a comprehensive term, which 
should receive a liberal construction. Re Ghan- 
sham Das, {1893) All.’ W. N. 84, and Mahomed 
Abdul Hossain v. Sarifan, 16 C. W. N. 231, 
approved and followed. Ahbar Khan v. Bill- 
Icisara Begam, {1901) All. W. N. 125, considered. 
Bibee Boodhun v. Jan Khan, 13 W. R. 265, Muham- 
med Ali Khan v. Pattan Bibi, I. L. R. 19. All. 
129, Bismilla Begam v. Tawassul Husain, I. L. R. 
32 All. 335, and Ghafur Khan v. Kalandari Begam, 
I. L. R. 33 All. 327, not followed. Annapuena 
Dasee V. Nalini Mohan Das (1914) 

I. L. R. 42 Calc. 10 

2. Suit dismissed for 

non-production of the certificate — Certificate, if may 
be filed in Appellate Court. See Mooralidhae Roy 
Chowdhtjey V. Mohini Mohan Kae (1915) 

19 C. W. N. 794 

SUCCESSION CERTIFICATE ACT (VII OF 
1889). 

s. 4 — 

See Succession Cbetipioate. 

I. L. R. 42 Calc. 10 

SS. 18, 27 — Certifi- 
cate granted by specially empowered Subordinate 
Judge, if may be revoked by District Judge other- 
wise than in appeal — Reg. V of 1799, jurisdiction 
under, nature of. The fact thatTno appeal has been 
preferred against an order of a'Subordinate Judge 
(who has been invested with the powers of a Dis- 
trict Court under the Succession Certificate Act) 
granting a certificate, is no bar to its revocation 
at any time when the circumstances enumerated 
in s. 18 of the Act are proved. The revocation 
must in such a case be ordinarily made by the 
Subordinate Judge when he is still exercising 
that jurisdiction in the district. The District 
Judge has in such circumstances no jurisdiction 
to make the revocation except where the case 
having been instituted and being pending before 
the Subordinate Judge has been withdrawn by 
the District Judge. The jurisdiction of the Dis- 
trict Judge under Reg. V of 1799 is more adminis- 
trative than judicial. He can act thereunder 
only when there is no claimant, and acting under 
that Regulation, he is bound to respect the order 
granting a certificate until the same was revoked 
by a competent authority. Sukhia Bbwa v. 
Seoeetaey op State poe India (1914) 

19 C. W. N. 551 

SUIT. 

See Fraud . I. L. R. 37 AH. 537 
See Guardians and Wards Act (VIII 
OP 1890), SS. 12, 24, 25. 

I. L. R. 37 All. 515 
See Pre-emption. I. L. R. 37 AH. 529 
See Res Judicata. 

1. L. R. 37 AH. 485 
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SUIT — concld. 

by heir for recovery of her share— 

See LiMiTAa?iON Act (IX of 1908), 
SCH. I, Abt. 62 I. L. R. 37 All. 434 

by reversioner — 

See Hindu Law — Will. 

I. L. R. 37 All. 422 

by reversioner to set aside adop- 
tion — 

See Adoption . I. L. R. 37 All. 496 

for declaration of title— 

See Specific Relief Act (I of 1877), 
s. 42 . . I. L. R. 37 All. 185 

for money had and recitved — 

See Limitation Act (IX of 1908), Sch. i 
I, Art. 62 I. L. R. 37 All. 40, 233 

for possession of land — 

See Limitation Act (IX of 1908), s. 28, 
Art. 47 . I. L. R. 38 Mad. 432 

for rent under registered agree- 
ment — 

See Limitation I. L. R. 38 Mad, 101 

maintainability of — 

See Civil Procedure Code (1908) s. 9. j 
I. L. R. 37 AIL 313 ; 

on lost bond — 

See Mortgage I. L. R. 37 AH, 426 


SUMMONS — concld, 

Indian Marine is subject to exactly the same 
rules as any other person as regards service of 
summons. They come within the operation of 
rules 15 and 17 of Order V of the Code of Civil 
Procedure, Lntu IMeah Mistry Darbursh 
Bhuiyan (1914) . . I. L. R. 42 Calc. 67 

SUNDARBANS. 

Lessee from Government 

of lands in — Permanent tenure granted by lessee — 
Condition that rent will not abate in case of dihadon, 
if valid — Onus of proof-— Peg. Ill of 1S2S, s. IS. 
Where tenants took a permanent lease of lands 
in the Sundarbans stipulating that “ we shall not 
object to the payment of rent on the ground of 
drought, inundation, death, desertion, overflow^ 
of salt water, diluviation by river, etc.” : Held, 
that it was for the tenants if thej^ impeached 
this stipulation as being inconsistent with the 
provisions of s. 52 of the Bengal Tenancy Act 
I to establish that the tenure was not situated in a 
I permanently settled area. S. 13 of Reg. Ill of 
I 1828 does not ignore or invalidate any permanent 
' settlements made by Government before 1828. 
j It also authorises similar settlements subsequently 
I made by Government. It is, therefore, erroneous 
' to hold that there could not be a perinanent 
tenure in the Sundarbans. That the stipulation 
baiTed not only a plea of reduction of rent in 
defence, but also a suit for abatement of rent. 
Khettramani Dasi V . Jiban Krishna Kundu 
(1914) . . . . 19 C. W. N. 546 


— to enforce payment of money 

charged upon immoveable pro- 
perty — 

See Limitation Act (IX of 1908), Sch. 
I, Art. 132 I, L, E. 37 AU. 400 

to recover money deposited with 

Bank — 

See Limitation Act (IX of 1908), Son. 
I, Art. 60 . I. L. R. 37 Ail. 292 

withdrawal of — 

See Civil Procedure Code (1908), 0. 
XXIII, R. 1. I. L. R. 37 AU, 326 

See Partition I. L. R. 37 All. 155 

SUIT EOR LAND. 

See Jurisdiction. 

I. L. R. 42 Calc, 942 

SUITS VALUATION ACT (VH OE 1887). 

s. 8— 

See Jurisdiction. 

I. L. R, 38, Mad. 795 

SUMMONS. 

— — Service of suonmons — 

Indian Marine Service — Civil Procedure Code 
{Act 7 of 1908), 0. F., rn 15, 17 and 27— Ex 
parte decree — Officer or mechanic in the employ of 
the Indian Marine. Under the Civil Proce&re 
Gode an officer or mechanic in the employ of the 


I SURETY. 

See Promissory Note. 

I. L. R, 88 Mad. 680 

discharge of — 

See Contract Act (IX of 1872), ss. 

134, 137 . I. L. R. 39 Bom. 52 

liability of — 

See Hjndu Law — Surety Debt. 

I. L. R. 38 Mad. 1120 

1. Bejection of sureties 

only on Police report without judicial enquiry into 
their fitness — Inquiry to he held by the Magistrate 
passing the order for security — Criminal Procedure 
Code {Act V of 1898), ss. 118, 122. Sureties 
tendered by a party bound down under s. 118 of 
the Criminal Procedure Code should not be rejected 
on a police report as to their fitness but only after 
a judicial enquiry under s. 122, and by the 
Magistrate who has passed the order for security. 
Akbar Ali Mahomed v. Emperor (1914) 

I. L. R. 42 Calc. 706 

2, Bail-bond — Eor- 

feiture on failure of accused to appear — Suit by 
surety against third person upon promise to in- 
demnify — Contract, Ugality of. A bail-bond having 
been forfeited owing to the failure of the accused 
to appear, the surety sued a third person who 
had agreed to indemnify the surety for recovery 
of the amount forfeited : Hdd, that the 
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SURETY — concld. 

contract to indemnify was illegal and could not be 
enforced. Pit as anno Kumar Chuckerbutty v* 
Prokash Ch. Dutt (1914) . 19 C. W. N. 329 

SURRENDER OR ABANDONMENT. 


— of holding — 

See Madras Estates Land Act (I OE 
1908), s. 80, etc. 

I. L. R. 38 Mad. 608 


SURVEY ACT. 


See Bengal Survey Act. 


T 


TAXATION. 

See Costs I. L. R. 39 Bom. 383 
TEMPLE. 

See Hindu Law Endowment. 

I. L. R. 37 AIL 298 
See Religious Endowments Act (XX 
OF 1863), s. 3. 

I. L. R, 38 Mad. 1176 
See Temple Committee. 

TEMPLE COMMITTEE. 

See Religious Endowments Act (XX 
of 1863). I. L. R. 38 Mad. 594 

. power of — 

See Religious Endowments Act (XX 
OF 1863), s. 3 

I. L. R. 38 Mad. 1176 

TEMPORARY INJUNCTION. 

See Injunction 19 C. W. N. 442 


TENANCY. 

determination of — 


See Landlord and Tenant. 

I. L. R. 38 Mad. 710 


TENANT. 


— holding over, suit to eject — 

See Jurisdiction. 

I. L. R. 38 Mad. 795 


— right of — 

See Malabar Tenants’ Improvements 
Act (Madras I of 1900), ss. 3, 5. 

1. L. R, 38 Mad. 964 


surrender by, of waste lands — 

See Madras Estates Land Act (I of 
1908), s. 8. I. L. R. 38 Mad. 891 

TENANT FOR A TERM. 

See Limitation Act (IX of 1908), s. 8, 
ScH. I, Art. 47. I. L. R. 38 Mad. 432 


TENANT FOR A TERM— concZd 

See Madras Estates Land Act (I op 
1908), s. 8, ExcEp. 

I. L. R. 38 Mad. 843 

TENANT IN COMMON. 

See Hindu Law — Joint family. 

I. L. R. 38 Mad. €84 
See Possession I. L. R. 37 All. 203 

TENDER. 

by debtor — 

See Limitation I. L. R. 38 Mad. 374 

essentials of a valid — 

See Madras Estates Land Act (I of 
1908), ss. 54 AND 78, cl. (2). 

I. L. R. 38 Mad. 629 

methods of — 

See Madras Estates Land Act (I of 
1908), ss. 54 AND 78, cl. (2). 

I. L. R. 38 Mad. 629 

TENEMENTS. 

severance of — 

See Easement. I. L. R. 38 Mad. 149 

TENURE. 

See Jaigir I. L. R. 42 Calc. 305 

TENURE OF LAND; 

See Bombay City Land Revenue Act 
(Bom. II of 1876), ss. 30, 35, 39, 40. 

I. L. R. 39 Bom. 664 

TESTATOR. 

money belonging to, but not known 

to him — 

See Will. I. L. R. 38 Mad. 1096 

THAK AND SURVEY MAPS. 

Vahie off as evidence 

of title and possession. Thah and survey maps'- 
may be presumed to have correctly delineated the 
boundaries of villages and thus to furnish valuable 
evidence of possession at the time they were made 
and consequently also of title. But such presump- 
tion fails where the maps were promptly challeng- 
ed and found inaccurate. Mohendra Nath 
Biswas v. Shamsunnessa Khatun (1914). 

19 C. W. N. 1280 

TIDAL RIVER. 

See Fishery I. L. R. 42 Calc. 489 
TIMBER TREES. 

appropriation of, by tenant — 

.See Custom . . 19 C. W. N. 1188. 

TIME. 

computation of — 

See Leave to appeal to Privy Council. 

I. L. R; 42 Calc. 35 
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TITLE — conoid. 

See Madras Land Encroachments Act 
(III OF 1905). 

I. L. R. 38 Mad. 674 

See Trade-mark. 

I. L. R. 42 Calc. 262 

covenant for — 

See Sale-deed I. L. R. 38 Mad. 1171 

— proof of — 

See Fishery I. L. R. 42 Calc. 489 

question of— 

See Public Nuisance. 

I. L. R. 42 Calc. 158 

TORT. 

See Marriage, contract of 

I. L. R. 39 Bom. 1682 

TRADE-MARK. 

meaning of — 

See Penal Code, s. 478. 

19 C. W. N. 957 
1. Title — Assign- 

ment — Trade-mark in selection of natural products 
as indicating quality — Goodwill — License to use 
trade-mark — Action for royalty — Eskqrpel — Licen- 
see estopped from quetiioning validity of license — 
Evidence Act (/ of 1872) $. 117 — Damages, action for. 
In India the law of trade-marks is not governed 
by statute, there being no statutory system 
of registration. Rights and liabilities in connec- 
tion with trade-marks are determined by reference 
to the principles of the common law of England. 
British-Amcrican Tobacco Co., Ld., v. Mahhoob 
Bukshj /. L. B. 38 Calc. 110, referred to. A trade- 
mark cannot be transferred or descend in gross, 
but only together with the goodwill of the business 
to which it relates. A trade-mark represents 
the origin of the goods to which it is attached or 
their trade association : the truth of the represen- 
tation is essential. By usage, successors in busi- 
ness may use their predecessors’ trade-marks 
where the representation still continues to be 
substantially true. A selector of natural products 
like jute may have a trade-mark in connection 
with such selection, as indicating good quality. 
Major Brothers v. Franklin <Ss Son, [1908] 2. K. B. 
712, folowed. Meaning of “ good-will ” explained. 
Inland Revenue Commissioners v. Muller <fe Co2s 
Margarine, Ld., {190T\ A. C. 217, referred to. 
Im a suit for royalty, brought by the licensors of 
certain jute trade-marks against the licensees, 
the defence taken was that the plaintiffs had no 
title to the marks m question, and that the license 
was void : — Held, that by virtue of s. 117 of the 
Evidence Act the licensees were estopped from 
questioning their licensors’ title or the validity 
of the license. At any rate s. 117 cast on the 
defendants the burden of proving that the good- 
will of the business had not passed to the plaintiffs 
to support the transfer of the trade-marks, and 
the defendants having failed to do so the plaintiffs 
were entitled to the royalty claimed. Claim to 
damages by the licensors for depreciation in the 


TRADE-MARK— coHc/if. 

value of the trade-marks due to the default of the 
licensees, refused on the facts of the case. The 
Decision of Imam J. in Jagarnath Co. v.. 
Cresswelll. L. B. 40 Calc, 814, affirmed. Hannah 
V. Juggernath & Co. (1914) 

1. L. R. 42 Calc. 262 

2. Infrin g em ent, 

action for — Advertisement and circular — Cause of 
action — Jurisdiction of Court ichere advertisement is^ 
published. A trader is not entitled to pass off 
his goods as goods of another trader by selliug them 
under a name which is likely to deceive purchasers 
(whether immediately or ultimately) into the- 
belief that they are buying goods of another trader. 
The defendant, a resident of Ga 3 'a, published 
advertisements and distributed hand-bills at 
Muttra in the Agra Judgeship advertising his 
medicine known as Asli ‘ Sudha Sindhu.’ The 
plaintiff alleged that ‘ Sudha Sindhu ’ was his 
registered trade-mark and he brought this suit 
for an injunction and for damages in the Court of 
the Subordinate Judge of Muttra. Held, that 
a trade-mark could be infringed by means of ad- 
vertisement and as the cause of action arose partly 
at Muttra, the courts there had jurisdiction to 
entertain the suit. Jay v. Ladler, L. R. 40 Ch.. 
D. 649, Bourne v. Swan and Edgar, Limited^ 
X. B. 1 Ch. 211, Frank Reddaway v. George 
j Banliam, {18961 A. C. 199, referred to. Kheshtra 
I Pal Sharma v. Pancham Singh Varma (1915) 

! I. L, R. 37 AU. 446 

! 

I TRADING WITH THE ENEMY. 

. Acts done and direc- 

tions given before date of the Ordinance, relevancy 
of — Subsequent ratification — ** Trading ” meaning 
of — Directions to an agent to take delivery of goods-' 
lying in London, and to sell to German firm against 
payment — Supply of goods to agent and sale by him 
to German firm — ‘‘ Destined f' meaning of — Legal and 
actual destination — Goods shipped to enemy country 
before the tear but taken up by English firin in London 
— Exportation of goods to accused's agent in Italy 
refused by such firm because of Royal Proclamation 
— Abetment of supply to, or of trading by the agent 
— Power of Appellate Court to alter conviction of 
primipal offence to one of abetment — Discretion of 
Court — Com^nercial Intercourse %vith Enemies Ordi- 
nance {71 of 1914), 3. 3 — Trading with the Enemy 
Proclamation No. 2 els. 6 (7), (9) — Royal Procla- 
mation of 16th October 1914 — Criminal Procedure 
Code {Act 7 of 1898), s. 423. Where a case of 
mica was shipped by the accused to a German 
firm before the war but arrived in London after 
its outbreak and was taken up b^" an English firm, 
whereupon he wrote, before the date of the Ordi- 
nance VI of 1914, viz., 14th October 1914, to a 
Bank in London, to make over the case to the 
English firm, and also to the latter to take it up 
and send the same to his agent at Genoa on appli- 
cation by such agent which, however, the English 
firm refused to do by reason of the prohibition 
of the export of mica to Italy by Royal Procla- 
mation, and further wrote to the agent to apply 
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JADING WITH THE mm.Y—condd. 

tlie English firm for the mica, and to deliver it 
a German purchaser against payment, and 
lere, after the date of the Ordinance, the accused 
lin wrote to his agent informing him of his afore- 
d letters and instructions to the Bank and the 
:glish firm, and directing the agent to apply for 
i case of mica to the latter and to deliver it to 
i German purchaser against payment, which 
ections were not in fact carried out on account 
the refusal by the English firm to export the 
zdb to Italy ; — Held, that, as the Ordinance was 
i retrospective, the only acts and directions 
ich the Court could take into consideration, 
establish the ofience of trading with the enemy, 
re such as were done or given after the date of 
enactment, unless the previous acts and direc- 
ns were ratified thereby. Quoere : Whether 
ire directions to an agent to apply for goods in 
i possession of a third person, and to deliver 
5 same to an enemy against payment amount 
“ trading” within the meaning of the Trading 
3h the Enemy Proclamation No. 2, cl. o (7). 
e word “ destined” when used with the term 
rading,” in the same sub -clause, means 

atended for ” and not “ on the way to.” 
fal destination must not be confused with 
ual destination. The Court must determine 
ether the goods were actually destined for an 
imy and with reference only to acts done and 
ections given after the date of the Ordinance VI j 
1914. If the English firm had really purchased 
> goods outright, they were not in existence, 
far as any disposition of them by the accused 
s concerned, after the date they were taken up 
1 paid for, and could not be destined for 
enemy. But assuming that the said firm had 
rely taken over the goods on behalf of the 
5used and subject to his further instructions, a 
ection to the agent to apply for and deliver 
m to a German purchaser against payment 
s insufficient to give the goods an enemy 
itination in fact, as such direction had no 
oration on receipt thereof by reason of the 
usal of the English firm to export the goods to 
! agent at Genoa. Held, also, that, as the point 
8 not free from doubt, the accused was entitled 
the benefit of it. It is not a universal rule that 
no case can an Appellate Court convict an 
msed of abetment, when he was charged only 
>h the principal ofience. But it is discretionary 
;h the Appellate Court to allow such fresh 
irge being tried on appeal. The Court refused, 
der the circumstances of the case, to alter the 
iviction to one of abetment of supply to, or of 
ding by, the agent. Where the agent of the 
iused sold and delivered some cases of mica, and 
nded over the shipping documents for certain 
ler cases lying in London, to a German firm 
its agent in Gonoa : — Held, ‘per Beachchoft 
D Geeaves JJ., that the accused was guilty of 
i ofience of supplying goods to the enemy within 
5 (7) of the Trading with the Enemy Ordinance 
. 2, liTUAE Ghand x>. Emfeeoe (1915) 

I. L. 42 Calc. 1094 


TRADING WITH THE ENEMY PROCLA- 
MATION NO. 2. 

CIS. (7), (9)— 

See Teading with the Ekemy. 

I. L. R. 42 Calc. 1094 

TRANSFER. 

See Civil Peocedhee Code (Act V of 
1908) s. 24. I. L. R. 38 Mad. 25 
See Ceiminal Peoceduee Code, ss. 110 
AND 526. I. L. R. 37 All. 20 

See Ceiminal Peoceduee Code, s. 193 
I. L. E. 37 All. 286 
See Sanction foe Peosecution. 

I. L. R. 42 Calc. 667 

by mortgagee — 

See Moetgage by Minoe. 

I. L. R. 38 Mad. 1071 

oral — 

See Teansfee of Peopeety Act (IV of 
1882), ss. 118 TO 120, 54 and 55, cl. 6 (5). 

I. L. R. 38 Mad. 519 

— Transfer hp District 

Judge of particular case to Additional Judge — 
Civil Courts Act {XII of 1887), ss. 8, siibs. {2), 22, 
subs. {2) — Probate and Administration Act (V of 
1881), ss. 51, 53. It is competent to a District 
Judge to transfer a particular case to an Additional 
Judge under the provisions of suh-s. (2) of s. 8 of 
the Civil Courts Act of 1887. Rup Kishoeb Lal 
V. Neman Bibi (1915) 1. L. R, 42 Calc. 842 

TRANSFER OF PROPERTY ACT (IV OF 
1882). 

ss. 2, cl.^ (c),^ 116 — Ijaradar for a 

term, sub-lease for residential purposes granted by, 
before 1882 — Holding over and acceptance of rent 
by next such ijaradar, effect of — Transfer of Pro- 
perty Act, effect of, on such tenancy — S. 2, cl. (c), 
s. 116, conditions necessary for the application 
of — Notice required to • terminate such tenancy. 
The defendant was brought upon the land as a 
tenant under a verbal lease before the Transfer 
of Property Act came into force by an ijaradar of 
the land, who held for a limited term which 
expired after the Transfer of Property Act had 
come into operation. The tenancy was created 
for residential purposes. The defendant continued 
in occupation of the land and was treated as tenant 
by the next ijaradar who accepted rent from the 
defendant. The landlord, the lessor of the ijaradar, 
never accepted rent from her. Held, (in a suit 
for ejectment of the defendant), that in order 
to entitle the defendant to avail herself of the 
benefit of cl, (c) of s. 2 of the Transfer of Pro- 
perty Act it is necessary for her to establish that 
her right as it exists at present arose out of a legal 
relation constituted before the Transfer of Property 
Act came into force ; in other words, that the 
tenancy created by the first ijaradar continued in 
operation even after the termination of the first 
ijara. That the tenancy of the defendant came to 
amend when the ijara during which it was created 
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TRANSFER OF PROPERTY ACT (IV OF 

188.2) — contd. 

s. 2 — conoid. 

expired, and the true effect of the acquiescence 
by the^ second ijaradar in the continuance of the 
possession by the defendant and the acceptance 
of rent from her was to create in her a new 
tenancy and the provisions of cl. (c) of s. 2 of the 
Transfer of Property Act were consequently of no 
avail to the defendant. That in order to come 
within the scope of section 116, the defendant, 
besides proving that she as under-lessee remained 
in possession of the property after the determina- 
tion of the ijara granted to her lessor, had to estab- 
lish that the lessor or his legal representative 
accepted rent from her. That the expression 

legal representative ” is not defined in the Trans- 
fer of Property Act, but it clearly implies a peison 
who occupies the same position as the lessor and 
zt could not include the second ijaradar who had 
transferred to him only a fraction of the interest 
possessed by the lessor. That the land in suit 
having been leased for a purpose other than agri- 
cultural or manufacturing, the tenancy must, 
even if s. 116 applied, be deemed, in the absence 
of an agreement to the contrary, to have been a 
lease from month to month terminable by fifteen 
days’ notice expiring with the end of a ruonth of 
the tenancy, Bimci Nieaeini v. Gooboedhan 
Bose (1914). . . . 19 C. W. H. 525 

s. 4 — 

See BAiiBUPAT, eule of 

.1. L. E. 42 Calc. S26 

SS. 4 and 54 — V nregisUred sale -deed for 

land of less than Ms. 100 in value, invalidity of, 
when no previous oral sale — Evide7ice, madmissi- 
hility of, to prove adverse possession — Possession 
chaoige of, in cases of oral sale, how to he effected. 
A sale of tangible immoveable property of the 
value of less than Es. 100 efiected by an unregis- 
tered instrument (without any prior oral sale) 
followed by delivery of possession is invalid and 
inoperative to pass the title to the property under 
seeton 54, Transfer of Property Act (IV of 1882). 
A document w’hich afiects immoveable property, 
and which is required by law to be registered is, 
if it is not registered, inadmissible in evidence to 
prove the nature of possession of the person claim- 
ing under it, such as, the adverse character of the 
possession. Per If an oral sale is made 

of immoveable property of the value of less than 
Es. 100 to a person already in possession of the 
property it is sufficient to pass title if the vendor 
converts by appropriate declarations or acts the 
previous possession into a possession as vendee 
and it is not necessary that to satisfy the section 
64 of the Transfer of Property Act, the person in 
possession should give it up formally and take it 
afterwards as vendee. Sihendrapada Banerjee v. 
Secretary of State for India, I. L. M. 24 Calc. 207, 
not followed. Mxjthttkabtjppait v. Mtjthu (1914). 

I. L. E. 38 Mad. 1158 

S. 6 {a) — Hindu temple, offerings to 

— Pujari's right to a share if alienahle — Estoppel — 


: TRANSFER OP PROPERTY ACT (IV OF 

1882) — ccyntd. 

1 S. 6 — contd. 

I Mes extra commerciwn. The chance that future 
j worshippers will give offerings to a temple is a 
! mere possibility within the meaning of sec. 6, cl. (a),- 
; of the Transfer of Property Act and as such cannot 
be transferred. Such a transfer being prohibited 
by statute the transferor is not estopped from 
questioning its validity. Per Sharfuddin, J. The 
I right of the pujari of a Hindu temple to take a 
i share of the o&rings is a res extra commercium. 

I Pms-CHA Thakue. V. "Biisdeshbi Thakete (1915) 

I 19 C. W. N. 580 

I s. 6 (e)— 

' 1. — Bight to sue,. 

j assign 7neni of — Tort — Assignment of claim founded 
on, validity of — Damages for negligence of agent, 
assig^iment of claim for. A mere right to recover 
; damages for the negligence of an agent in fading 
, to collect rents cannot be transferred. Such a 
right is nothing more than a right to sue wdthin 
1 the meaning of section 6 (e) of the Transfer of Pro- 
' perty Act (IV of 1882). If such a claim is founded 
, on tort, it is not assignable. Dawson v. Gi'eat 
I Aortlmii and City Maihvay, [1905] 1 K.B. 260, 

' and Defrics v. Milne, [1913] 1 Ch. 98, referred to. 

; Held, also, that the claim if founded on contract 
I was unassignable in law^ being transferred after 
' breach. Abti Mahomed v. S. C. Chunder, I. L. Pi. 

, 30 Calc. 345, applied. Shyam Chand Koondoo 
V. The Land Mon gage Bank of India, I, L. M.. 

: 9 Calc. 695, referred to. Mahodas v. Banji 
I Fatal, I. L. R. 16 All. 2S6, distinguished. Datv-^ 
so7i V. Great Northern and City Railway, [1905] 1 
K. B. 260, explained. Vaeahaswami v. Raaia- 
CHANDEA Raju (1913). X. L. R. 38 Mad. 188 

2. Transfer of right 

to past mesne profits, illegality of. A transfer of 
a claim for past mesne profits is invalid under 
clause (e) of section 6 of the Transfer of Property 
Act (IV of 1882). Yarahasioami v. Bamackandra 
Baju, 24 Mad. L. J. 298, followed. Kmg v. 
Victoria Insurance Company, [1896] A. C. 250,. 
distinguished. SeETAMMA V VEifKATABAMANAYYA 

(1913.) . . . I. L. R. 38 Mad. 308 

s. 10 — Hindu Law — Gra^it, deed of, 
for maintenance and other expenses' — Grant hy 
zamindar to his wife and minor son — Estate of 
grantees — Restraint on alienation — Lease for fifteen 
years hy another as guardian, if void, or voidable hy 
minor — Repudiation hy zamirMar as natural guar-' 
dian, mere act of, if sufficient — Suit to set aside — 
Decree in smh suit necessary — Suit hy gv/xrdian — 
Dismissal for default, effect of — Suit hy lessee for 
rent — Objection hy tenants as to validity of lease. A 
zamindar made a grant of certain lands to his wife 
and his minor son for their maintenance, clothing 
and other expenses. The deed of grant contained 
a provision that the grantees were not to alienate 
the properties by sale, mortgage, etc. The mother 
of the minor son granted a lease of the lands 
for fifteen years in favour of the piaintifiy. 
and died a few months thereafter. The 
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TRANSFER OF PROPERTY ACT (IV OF 

1882) — concld. 

S. 10 — concld. 

jzaraindar, the father and natural guardian of the 
minor, sued to set aside the lease, but the suit 
was dismissed in consequence of the zamindar’s 
default in obeying an order of the Court to appear 
in person. The plaintiff, as the lessee of the lands, 
sued to recover melvaram due to him from the de- 
fendants who were the ryots but did not join the 
minor grantee as a party to the suit. The defen- 
dants contended that the lease to the plaintiff 
was not valid and that the plaintiff was not entitled 
to recover rent from them. Held (on a construc- 
tion of the deed), that both the mother and the 
minor son obtained under the grant an estate in 
the property and were tenants-in-common during 
the life-time of the mother after which the son 
was to hold the whole property. The provisions 
against alienation contained in the deed of grant 
were absolute restraints on alienation and were 
void under section 10 of the Transfer of Property 
Act and under the Hindu Law. The lease for 
fifteen years granted to the plaintiff by the mother 
acting as guardian of her minor son, even if it was 
beyond the powers of a guardian*, was not void 
against the minor but only voidable by him. The 
party who is entitled to avoid a transaction may 
do so by an unequivocal act repudiating the tran- 
saction or by getting a decree of Court setting it 
aside. When a guardian (natural or appointed) 
of a minor has given a lease, another guardian 
cannot set it aside by a mere act of repudiation : 
he can do so only by obtaining a decree of Court 
in a suit which may be instituted on behalf of the 
minor during his minority ; but his action in 
instituting a suit to set it aside (which was dismissed 
for his default) has no greater effect than his mere 
act of repudiation : Eeld^ consequently, that the 
p)laintiff was entitled to recover rent from the 
defendants under the lease. MuTHirKUMAiiA 
Chbtty V. ANTHOis'y Ubayau (1914) 

I. L. R. 38 Mad. 867 

ss. 36 and 108 — 

See Lessor and Lessee. 

L L. R. 38 Mad. 86 

S. 52 — Lis pendens — Contentious 

suit, meaning of — Friendly suit, no contest — Plea 
of Us pendens not taken in the written statement — 
Point of Law — Plea permitted after remand. The 
words “ contentious suit ” in section 52 of the 
Transfer of Property Act (IV of 1882) are used 
in contradistinction to a friendly suit in which 
there is no contest. Every suit other than such 
a friendly suit, by its origin and nature, falls within 
the definition of a contentious suit. Jogendra 
Cliander Ohose v. Fulhumari Dassi, I. L. R. 27 Calc. 
77, followed. Krishna Kamini Dehi v. Lino Mony 
Choudhurani, I. L. R. 31 Calc. 668, and Upendra 
Chandra Singh v. Mohri Lai Marwari, I. L. R. 
31 Calc. 745, dissented from. Faiyaz Husain 
KhanY. Prag Narain, I. L. R. 29 All. 339, referred 
to. A point of law such as Us pendens which was 
argued before the first court and which required 
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no further facts than those already on record must 
be considered by the Appellate Court though the 
defendants did not plead it in the written state- 
ment. Katheb V. Maremadissa (1913) 

I. L. R. 38 Mad. 450 

s, 63-- 

See Mortgage by Minor. 

I. L. R. 38 Mad. 1071 

— ; Fraudulent transfer — 

Transfer voidable at the option of the person defrauded 
— Purchaser at Court sale not a subsequent transferee 
— Person having interest in the property means 
person having interest at the date of the transfer. 
The plaintiff purchased certain lands in 1906. In 
execution of a money-decree against the vendor, 
the lands were sold at a Court auction and pur- 
chased by the defendant m 1909, with full notice 
of the sale of 1906. The defendant having been 
put into possession of the lands, the plaintiff sued 
to recover possession relying on the sale of 1906. 
The defendant contended that the sale was not 
genuine and was not supported by consideration 
and was made with the object of defeating the 
breditors of the vendor. The trial court negatived 
the contentions and decreed the plaintiff’s claim. 
The lower appellate Court held that the sale of 1906 
was bad under section 53 of the Transfer of Property 
Act, as the consideration was grossly inadequate, 
the sale was effected with the object of defeating 
and delaying the creditors of the vendor, and the 
plaintiff participated in the fraud. The plaintiff 
having appealed :-—Held, that the sale of 1906 
could not be avoided, under section 53 of the 
Transfer of Property Act (IV of 1882), at the 
option of the defendant, who was not a creditor 
of the vendor, or a subsequent transferee or a 
person having an interest in the property, within 
the meaning of the section. Having regard to 
the preamble as well as section 5 of the Transfer 
of Property Act (IV of 1882), a person who steps 
in by operation of law and not by any act of the 
owner is not a subsequent transferee within the 
meaning of section 53 of the Act. A person having 
an interest in the property within the meaning of 
section 53 means the person who has such interest 
at the time of the transfer objected to. Vasudeo 
Raghunath V. Janardhan Sadashiv (1915) 

1. L. R. 39 Bom. 507 

s. 54- 

— Condition 

attached to the payment of the purchase-money — Pub- 
lic policy. Where a deed purporting to be a sale 
deed contained a stipulation that the price should 
be paid within one year, provided that possession 
was obtained within that time ; if possession 
was not obtained, then the payment of the 
price should be postponed, and further that in 
the event of the vendee not getting the property, 
the price should not be paid at all : Held, that the 
transaction amounted to a sale within the mean- 
ing of section 54 of the Transfer of Property 
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Act, and the condition postponing the payment 
«of the consideration was not contrary to public 
policy. Katjleshab Peas ad Misea v. Abadi 
Bibi (1915) . . . L L. R. 37 All. 631 

2. Sale — Agreement 

io reconvey — No bar to recovery of possession — Cons- 
truction of statute. An agreement by the plaintiff 
to reconvey the property to the defendant made 
icontemporaneously with the sale-deed cannot 
be pleaded in bar of plaintiff’s right to recover 
possession under the deed of sale. The provisions 
Df section 54 of the Transfer of Property Act are 
imperative. The express words of an Indian 
Statute are not to be overriden by reference to 
equitable principles which may have been adopted 
in the English Courts. Kurri Veerareddi v. Kurri 
Bapireddi, 1. L. B. 29 Mad. 336^ followed. 
Timangowda V. Benepgowda (1915) 

I. L. R. 39 Bom, 472 

s. 65— 

See Chukais^i Eight 

I. L. R. 42 Cale. 28 

s.55(2)^ 

See Sale-deed L L. R. 88 Mad. 1171 

s. 55 (4)— 

See Debt I. L, R. 42 Calc. 849 

' — ss. 55j 58, ICO — 

See Hates axd Taxes 

X. h. R. 42 Calc. 625 

S. 59 — Mortgage deed executed by 

pardanashin ladies, attestation of — Bcquiremtnis 
as to identity of executants, a7id as to witnesses 
seeing signatures made — Waiver of right of priority 
by first mortgagee i7i favour of second mortgagee — 
Right to recover unsatisfied portion of claim in subse- 
quent suit from purchaser of mortgagor's interest in 
other property co7)iprised in 7nortgage. In a suit 
on a mortgage executed by two pardanashin 
ladies, the defendant objected that the deed had 
not been duly attested in accordance with the 
provisions of section 59 of the Transfer of Pro- 
perty Act (IV of 1882), as interpreted in the decision 
of the Privy Council in Shamu Patter v. Abdul 
Kadir Ravuthan, 1. L. R. 35 Mad. 607 : L. R. 
39 1. A. 218, and was therefore not operative as 
a mortgage. On this point the High Court differed. 
Sir H. G. Eichaeds, C . J ,, finding that the attesta- 
tion was not complete, because the attesting 
witnesses had not actually seen the signatures 
of the executants put on the deed, and Sir P. C. 
.Baneeji being of opinion that that require- 
ments as well as all others necessary had been 
observed. Held, (upholding the finding of Baheeji, 
J.), that the deed had been duly attested within 
the meaning of section 59 of the Act. Two at 
least of the witnesses were well acquainted with 
the executants, and though they did not see 
their faces, they recognized theii* voices and saw 
them sign the mortgage deed. Held (affirming 
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the decision of the High Court), that the plaintiffs 
(respondents) had not in a former suit insisted 
on their right as prior mortgagees, but had waived 
it in favour of the second mortgagees, and so left 
their claim only partly satisfied, did not, under 
the circumstances of the case, disentitle them 
from recovering the unsatisfied portion of the debt 
in the present suit from the appellants (defendants) 
who were purchasers of the mortgagr>r’s interest 
in other portion of the property comprised in the 
mortgage. Padaeath Halwai v. Ram Nain 
Upadhia (1915) . . I. L. R. 37 All. 474 

ss. 60 and 91 — Redemption, suit for, 

by the mvner of a portioii of the equity of redemptio7i 
— Mortgagee in possession — Veiidee from other 
co-cncners of the equity of redemption — Payment 
by vendee of Ms share of mortgage -amount to the 
mortgagee — Possessmi, surrender of, by mortgagee 
io vendee of aliquot portion of lands — Objectio7i by 
viorigagdc and vendee io redemptioyi of the whole 
7norig(igt and surrender of the whole mortgaged 
property — Redemptioyi of plaintiff's share only 
071 payment of his share of debt — Possession of 
lands, right io, by fair partition in a suit for 
1 redcynptio'ti — Equities on partition — Transfer of 
j Property Act (IV of 1S82), .s. 91, co7istruction 
! of. Where the plaintiff (an owner of a half-share 
j in the equity of redemption) sued the mortgagee 
j and the owner of the other half of the equity of 
I redemption, who had redeemed one-half of the 
j mortgage, for redemption of the whole mortgage 
and for the recovery of possession of the whole 
of the mortgaged property, the High Court on 
Second Appeal passed a decree for redemption 
of the plaintiff’s half-share on payment of half 
the mortgage-amount and for partition and delivery 
of possession of half the mortgaged lands in 
respect of such share. The owner of a portion of the 
equity of redemption is not entitled as matter 
of right to redeem the whole of the mortgage and 
recover possession of the whole of the mortgaged 
property, on payment of the whole of the 
mortgage- amount against the vuU of the mortgagee 
in possession and of the vendee of another portion 
of the equity of redemption who was put in posses- 
sion of some of the lands by the mortgagee on pay- 
ment of an aliquot portion of the mortgage-amount- 
The question whether the Court will allow re- 
demption of the whole of the mortgage at the 
instance of a person entitled to a part only 
of the equity of redempton must depend on 
the circumstances of each case and the rights 
acquired by the mortgagee or by third persons 
subsequent to the mortgage. Kuray Slal v. 
Puran Mai, I. L. R. 2 All. 565, M'U7ishi v. Daidat, 
I. L. R. 29 All. 262 and Nawab Azimut AU Khan 
V. Jowahir Singh, IS Moo. I. A. 404, followed. 
Huthasanan Nandyudri v, Parameswaran Na7n- 
budri, I. L. R. 22 Mad. 209, dissented from. 
Section 91 of the Transfer of EropertyAct explained, 
Rathna Mddalt V Peetjmal Reddy (1912) 
i I. L. R. 38 Mad. 310 
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ss. 60 and 98 — Mortgage deed, simple and 

'usufructuary combined — No anomalous mortgage 
— Redeemable — Mortgagee, to be vendee on mort- 
gagor^ s failure to pay at the stipulated time — Whether 
mortgage by conditional sale. Where a usu- 
fructuary mortgage deed provided that if the 
mortgage-amount was not paid on the stipulated 
date, the mortgage was to work itself out as a sale 
for the principal amount and further contained a 
covenant that the mortgagor would pay to the 
mortgagee the costs of the construction of earth- 
work, etc., on the date fixed for redemption as 
per the accounts of the mortgagee. Held, that 
it was not an anomalous mortgage as defined in 
section 98 of the Transfer of Property Act ; the 
word “not” in section 98 governing equally the 
words “ a combination of the first and third or the 
second and third of such forms ” in the section ; 
and that therefore it was redeemable. Amarchand 
V. Kila Marar, 1. L. R. 27 Bom. 600, and Ammanna 
V. Ourumurthi, 1. L. R. 16 Mad. 64, dissented 
from. Perayya v. Venkata, I. L. R. 11 Mad. 
403, and Ankinedu v. Subbiah, I. L. R. 35 Mad. 
744, followed. Per Sadasiva Ayyar, J. It is 
a combination of a simple mortgage and a usu- 
fructuary mortgage clogging the equity of re- 
demption. A mortgage deed which begins as 
a mortgage transaction, cannot be called a 
mortgage by conditional sale, though it is a mort- 
gage giving the mortgagee, after a certain time 
and on breach of certain conditions, a right 
to claim title as vendee. Per Spencer, J. It 
is either a usufructuary mortgage deed with a 
clog on the equity of redemption or a usufructuary 
mortgage combined with a mortgage by condi- 
tional sale and in either case redeemable under 
section 60 of the Transfer of Property Act. Go- 
palasami v. Arunachella, I. L. R. 15 Mad. 304, 
referred to. Kangayga Gurukal v. Kalimuthu 
Annavi, I. L. R. 27 Mad. 526, distinguished. 
Srinivasa Ayyangab v. Radhakrishnam Pillai 
(1913) . . . I. L, R. 38 Mad. 667 

ss. 61, 85 and 99 — Civil Procedure Code 

{Act V of 1908), 0. XX XIV, rr. 1 and 14— Mort- 
gagee holding two mortgages — Suit on the second 
mortgage subject to his interest in a prior mortgage 
— Maintainability. It is open to a mortgagee to 
bring a suit for the recovery of his debt by sale of 
the properties mortgaged to him subject to his 
interest in a prior mortgage. Subramania v' 
Balasubramania (1915) I. L. R. 38 Mad, 927 

ss. 65, 72, 101— 

See Mortgage I. L. R. 38 Mad. 18 

s. 72 — Mortgage — Right of mortgagee 

in possession to charge for repairs and addi- 
tions to the mortgaged property. During the 
subsistence of a mortgage of a house, the mortgagee 
being in possession, a portion of the house, con- 
sisting of a Jcachcha room, fell down. The mort- 
gagee replaced this at a cost of Rs. 147-6, making 
it pucca. But he then proceeded to add, without 
the consent of the mortgagor, an upper storey 
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at a cost of Rs. 113 and a staircase costing 
Rs. 46-8-6, and, on suit by the mortgagor for 
redemption, he claimed a right to add the various 
surns so spent to the principal mortgage money^ 
which was Rs. 400. Held, that the mortgagee’s 
claim could only be allowed in so far as it fell within 
the terms of section 72 of the Transfer of Property 
Act, 1882, and it was allowed as to the first item,, 
but not as to the upper storey or the staircase. 
Arunachella Chetti v. Sithayi Ammal, 1. L. R. 19 
Mad. 327 and Sammo v. Abdul Wahid, All. Weekhj 
Notes, 1883, 208, followed. Rahmat-uUah v. 
Yusuf Ali, 10 All. L. J. 124, and Shepard v. Jones,. 
21 Ch. D. 469, referred to. Rupan Singh v. 

Champa Lal (1914) . . 1. L. R. 37 AIL 81 

s. 82 — Mortgage — Contribution — 

Charge. In the year 1830 one Tikam Singhs 

who with several sons constituted a joint Edndu 
family, executed a mortgage of a village 

forming part of the joint family property. In 
1889, he, with five of his sons, executed a second 
mortgage of the same village. In 1891, he, with 
two of his sons, executed a third mortgage of 
the same village. Tikam Singh died and the 
sons partitioned the village amongst them into 
several mahals. The first mortgagee brought 

a suit for sale on his mortgage, and having obtained 
a decree brought to sale the share of Het Singh, 
one of the brothers, and the mortgage was discharg- 
ed. Thereafter Het Singh brought a suit for 
contribution and obtained a decree. After the 
satisfaction in this manner of the mortgage of 1880^ 
the other brothers discharged the later mortgages of 
1889 and 1891 and then brought the present suit 
for contribution against Het Singh. Held, that 
in these circumstances the plaintiSs were not en- 
titled to a decree against Het Singh. Har Prasad v. 
Raghunandan Prasad, I. L. R. 31 All. 166, 
referred to. Kashi Ram v. Het Singh (1914) 

I. L. R. 37 AU. 101 

: s. 86— 

See Hindu Law — ^Mortgage 

I. L. R. 42 Calc. 1068 

— ss. 85 to 89— 

See Limitation I. L. R. 42 Calc. 776 

ss. 88, 89 — Application for order 

absolute for sale — Limitation — Limitation Act 
{XV of 1877), Sch. 11, Art. 179. Where a 
preliminary decree for sale on a mortgage wa&' 
passed on 28th September 1898 : Held, that an 
Q-Pplication for order absolute made more than 
three years after that date was barred by limi- 
tation — such an application being a proceeding 
in execution. Kista Bar. v. Banamoyi Delia, 19 C- 
W. N. 470, reversed. Munna Lal v. Sarat Chandra 
Mukerjee, 21 C. L. J. 118, s. c. 19 C. W. N. 561, 
referred to. Batuh Nath v. Munni Dei, I. L. E. 

36 All. 284 : s. c. 18 C. W. N. 740, and Abdul Majid 
Y. Jawahir Lall,I. L. R. 36 AU. 350 ; s. c. 18 C. 
W. N. 963, followed. EhsTA Bar v. Banamoyi 
Debia (1916) . . . 19 C. W. N, 649‘ 
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Benamidar. Held, that in an application under 
s. 89 of the Transfer of Property Act the fact 
that the court! came to the conclusion that the 
applicants transferees, were henamidars was no 
bar to its granting an order absolute. A henami- 
dar is competent to take out execution of a decree. 
IntiJchah Husain v. Bafi-un-nissa, All. W eekly Notes, 
{1907), s. 39, Yad Bam v. XJmrao Singh, I. L. B. 

21 AIL 380, Band Kishore Lai v. Ahmad Ata, 

I. L. B. 18 All. 69, Bachcha v. Gajadliar Lai, 

I. L. B. 28 AIL 44, Parmeshwar Datt v. Annrdan 
Datt, I. L. B. 37 AIL 113, referred to. ICamta 
Peasad V. Indomati (1915) 

I. L. R. 37 AIL 414 

s. 99— 

See Moetgage . . I. L. R. 42 Calc. 7S0 

Sale of mortgaged pro- 
perty in coniramntion of terms of section— Bight 
of representatives of mortgagor to redeem. If a 
moi-tgagee brings the mortgaged property to sale 
in contravention of the pi-o visions of k 09 of 
the Transfer of Property Act, 1882, such sale is 
not void, but merely voidable. If such a sale is 
confirmed, the auction purcliaser, whether he be 
an outsider or the mortgagee bidding with the 
leave of the Coiu't, obtains an inck‘iea.-;uble title, 
and the right of the mortgagor and those who 
represent him to redeem is absolutely cxtinguislvxl. 
Tara Chand v. Imdad Husain, I, L. B. 1 '< Atl. 
326, Muhammad Ahdul Bash id Khan v. Dilstihh 
Bai, L L. B. 27 All. 617, Madan Mahimd Lai v. 
Jamna Kaidapuri, 2 All. L. J. 123, and Mangli 
Prasad v. Pali Bam, 1 AIL L. J. 360, followed. 
Jhabha Lai v. Chliaffu Mai, 4 All. L. J. 7S7, over- 
ruled. Sardar Singh v. Bat an Lai, I. L. B. 36 
AIL 616, Ashutosh Sikdar v. BeJiari Lai Kirkmia, 

/, L. B. 36 Calc. 61, and Pancham Lai Chowdhry 
V. Kishun Pershad Misser, 14 0. \¥, N. 679, re- 
ferred to. Lal Bahadue Singh v. Abhaean 
Singh (1915) . . . 1. L. R. 37 AIL 165 

— ss. 106, 107 and 116 — Lease without re- 

gistered instrument for purposes other than agriculture 
or manufacture at a fixed re^it a year without any 
settlement as to duration of tenancy — Effect of hold- 
ing over with acceptance of rent by landlord — Notice 
necessary to terminate tenancy, nature of — Notice 
signed by am-rnuhtear if valid— Fifteen days from 
date of notice, calculation of. The defendant took 
the premises in suit for a stationery shop as a tenant 
from the commencement of the Bengali year, 
the rent being fixed at a certain amount a year, 
but the period during which the tenancy was to 
continue was not settled. The tenant continued 
in occupation after the end of the year and the 
landlords accepted rent for the next year. The 
plaintifi landlords subsequently served a notice 
to quit by registered post. The notice was signed 
by an am-muktear and was dated the 16th Baisakh 
and called upon the defendant to vacate the 
premises within the 31st Baisakh. The registered 
cover which was addressed to the defendant at 
his place of business was returned to the sender 1 
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by the Postal authorities with an endorsement 
that the addressee had refused to accept it. There 
was no oral evidence to show where the cover was 
posted or when and where it was tendered to the 
defendant. On the cover were the seals of the 
office of posting and the office of destination as 
also an endorsement that the letter was returned 
as the addressee refused to receive it, the seals 
and the endorsement bearing date corresponding 
to the date of the notice : Held, that under 
s. 107 of the Transfer of Property Act which was 
in force at the time a lease of immoveable property 
from year to year or for any time exceeding one 
year or reserving a yearly rent could be made only 
by a registered instrument and consequently the 
defendant became a tenant for one year only 
and ill the absence of an agreement to the contory 
within the meaning of s. 116 of the Act, the 
ciicet of liis holding over was that after the expiiy 
i of tlic year in tvhich the tenancy took cfiect, it 
i waxS renenved from month to month and was ter- 
j minabie by ibe lessors by fifteen days’ notice 
I expiring wiili the end of a month of the tenancy. 

S That the notice was a fifteen days’ notice and 
I was jiropcrly signed. It was not intended to lay 
down in Suhadani v. Durga Oharan, I. L. B. 28 
Calc. IIS : s. c., 4 C. W. N. 790, that m calculating 
the 15 days the day on which the notice was 
served as also the dale on wiiich the notice exphed 
were both to be excluded. Gobinda Ghandea 
Shaha t\ DW.UIKA Nath Patita (1914) 

19 C. W. N. 489 

s. 108- 

Sce Landloeb and Tenant. 

I. L. R. 38 Mad. 710 

1. — Worhmg of new 

mines by lessee — Minhig lease firo^n the holder of 
maintenance-grant, for life — Abse^we of express 
a,uihorisatlo}i to work new mines m deed of gra^it — 
Contract of parties, relmce on, for ascertabiing 
hitention of grantor — Open mine, ivhat is. Three of 
the principal defendants held a mining lease of 
the disputed properties from defendant No. 1 
to whom the property had been given for her 
maintenance for life by the former proprietor. 
The deed did not contain, any express provision 
authorising the grantee to open new mines and to 
appropriate the minerals therefrom. The plaintiS 
who was a proprietor by right of purchase sued 
for a declaration that these four defendants had 
no right to open new mines and to raise minerals 
therefrom on the disputed property, also for a 
perpetual injunction to restrain them from opening 
and working new mines and from further wbrking 
the new mines which they had opened. Held, that 
s. 108 of the Transfer of Property Act which 
defines the rights and liabilities of lessor and lessee 
provides in cL (o) that in the absence of a contract 
or local usage to the contrary the lessee must not 
work mines or quarries not open when the lease 
was granted and no question of local usage arising 
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in tte present case and there being no express 
provision authorising the grantee to open new 
mines and to appropriate the minerals therefrom 
in the deed which was one for maintenance for 
the life of the grantee, the grantee had no right 
to grant a mining lease for the purpose of opening 
and working new mines. Circumstances under 
which a mine may be said to be open considered. 
Chbistiait V. Narbada Koeri (1914) 

19 C. W. N. 796 

2. Fixture, right of 

tenant to remove — Acquisition of land with building 
by Government — Tenant if only entitled to price of 
material- Held, (as to the contention that under 
s. 108 of the Transfer of Property Act, the right 
of the tenant to remove fixtures must be exercised 
during the continuance of the lease), that the pro- 
visions of s. 108 of the Transfer of Property Act 
are suject to local usage, and in the present case 
the leases not being determined by any notice to 
quit and the decree in the mortgage-suit under 
which the respondents lost their right not having 
given them an opportunity to remove the building, 
they should be allowed to remove them unless 
the appellant chose to take them on payment of 
compensation. In the circumstances of the case, 
the respondents were given one-haM of the amount 
awarded on account of the building. Kanailal 
Jalan V. Rasik Lal Sadhukhan (1914) 

19 C. W. N. 361 

SS. 108 (d), IQB—Ijease of colliery-— 

Destruction by fire — Notice by lessee to determine 
lease if should be IS days^ notice. A notice by the 
lessee under s. 108 (e) of the Transfer of Property 
Act avoiding the lease on the ground of destruc- 
tion of the lease-hold property by irresistible force 
takes effect immediately on service.' S. 106 of 
the Act has no application to such a notice. 
Damoda Coal Company Limited v. Hurmook 
Marwari (1915) . . . 19 C. W. N. 1019 

S. 108 (j) — Lessee or licensee — 

Agricultural land let for building purposes under 
special agreement and afterwards included in neigh- 
bouring town. Some fifty years ago, by an agree- 
ment between the Government, the zamindars 
and certain butchers, a certain area of cultivated 
land adjoining the city of Allahabad was let 
in plots to the butchers for building purposes 
at a uniform rent of Rs. 10 per bigha. There 
was also a proviso against arbitrary enhance- 
ment of the rent. Subsequently, the land upon 
which the butchers had settled was included in the 
municipal limits of the city of Allahabad, and was 
called muhulla Atala. One of the butchers having 
sold his house, the zamindars sued him and 
his. vendee under the terms of the wajib-ul-arz 
claiming either one-fourth of the price, or, in the 
alternative, that the site might be cleared and 
possession made over to them. Held, that in the 
circumstances these sites were not subject to the 
ordinary law with reference to village sites ocou- 
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pied by agricultural tenants, but the butchers 
must be taken to be lessees, and in the absence of 
a contract to the contrary their rights as such were 
transferable without reference to the zemindars. 
Abdul Haq v. Datti Lal (1914) 

I. L. R. 37 All. 144 
S. Ill {d) (J) — Merger, doctrine of — Ap- 
plication to tenures in India — Equitable considera- 
tions. The predecessors of the defendants, who 
held a malguzari tenure directly under the 16 as. 
zammdar, afterwards took a mokurari lease from the 
putnidar under 8 as. 1 gd. maliks. Held, that the 
conditions which would make s. Ill, cl. (d), or 
s. Ill, cl. (/), of the Transfer of Property Act, 
applicable did not exist in the case and the 
malguzari interest did not merge in the mokurari 
either under these provisions or under the general 
law. The English doctrine of merger has never 
been held to apply to land tenures in India in their 
entirety. On the other hand very eminent Judges 
have doubted that it does. Woomesh Chandra 
Goopto V. Baj Narain Bay, 10 W. B. 15, e>ndJibanti 
Nath Khan v. Gocool Chandra Choudhuri, 1. L. B. 
19 Calc. 760, referred to. Baja Kishen Datt Bam 
V. Baja Mumtaz AU, I. L. B. 5 Calc, 198, was not 
decided on the ground of merger. In Promatho N ath 
Mitter v. Kali Prasanna Choudhury, 1. L. B. 28 
Calc. 744, JSurja Narain Mandal v. Nanda Lal 
Sinha, I. L. B. 33 Calc. 1212, and Ulfat Hussain 
V. Gayani Dass, I. L. B. 36 Calc. 802, apart from 
the application of s. Ill, cl. {d), of the 
Transfer of Property Act, there was no^ equi- 
table consideration to prevent the merging of 
rights, whereas in the present case there was no 
equitable consideration to attract the application 
of the doctrine of merger. In deciding whether 
there is a merger in equity what must be first looked 
at is the intention of the parties and if that be not 
expressed, then the Court looks to the benefit of 
the person in whom the interests coalesce. 
Gokaldas Gopal Das v. Pur an Mai, I. L.B. 10 Calc. 
1035, referred to. Amatoo v. ShelEh Muksud 
Ali (1914) . . . . 19 C. W. N. 435 

S. 111(9^)— 

See Lessor and Lessee. 

I. L. R. 38 Mad. 445 

s. 117— 

See Under-rayati Holding. 

I. L. R. 42 Calc. 751 

SS. 118, 119, 120, 54 and 55, cl. 6 (&)- 

Exchangeof lands of the value of one hundred rupees 
or upwards — No registered instrument- — Oral transfer, 
invalid — Parties placed in possession of the lands — 
Sale by one of the parties of lands obtained on ex- 
change — No estoppel against the transferor or his 
creditor — No estoppel against statufe^No charge for 
the value or price of the lands on the date of the trans- 
actions. An exchange of immoveable property of 
the value of one hundred rupees and upwards can 
be made only by a registered instrument under 
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TRANSFER OF PROPERTY ACT (IV OF 

1882)— cowc(<i. 

— S. 118 — condd. 

ss. 118 and 64 of tKe Transfer of Property Act. 
No estoppel can be pleaded against the directions 
and the^ prohibitions enacted by the statute law 
and against the rights accruing to any party by 
reason of such directions and prohibitions. A party 
to an exchange which is not valid in law is not 
entitled to a charge on the property obtained by 
him in exchange for the price of such property on 
the date of the exchange under ss. 120 and 
65, cl. {b) of the Transfer of Property Act. 
Kurri Veerareddi v. Kurri Bapireddi, I. L. R, 
29 Mad, 336, followed. Ram BahJish v. MugMani 
Khanam, I, L, R. 26 All, 266, dissented from. 
Karalia Nanuhhod v. MansuJchram, I, L. R. 24 
Bom. 400, distinguished. Muthe V enhafachella- 
pathy V. Pyinda Venhatachellapathy, 23 Mad, 
L. J. 652, referred to. Chidambaka Chettiab 
?;. Vaidilinga Padayachi (1913) 

I. L. R. 38 Mad. 519 

ss. 130 and 134h-il/o?'/«7(/y6 in writing 

of a promissory note — Assignees^ right and liahiliiy 
to sue on the promissory note. By virtue of ss. 130 
and 134 of the Transfer of Property Act (IV 
of 1882), a mortgage in vTiting of a promissory 
note, executed in favour of the mortgagor by a 
third party, creates an assignment of the promissory 
note in favour of the mortgagee even without an 
endorsement, and as the right of the promissee to 
sue on the note becomes vested in the mortgagee, 
the mortgagee alone is entitled to sue on the note 
and in taking accounts he is liable to be debited 
with the amount of the note if he without any 
justification allows the recovery of debt barrecl 
by limitation. Mulraj Khaiaw v. Viswanath 
Prablmram, I. L. R. 37 Bom. 198, followed. 
Shyam Kumari v, Rameshwar Singh, 2. L. R. 
32 Gale. 27, followed. Muthukrisecnier v. Vee- 
raraghava Iyer (1913) I. L. R. 38 Mad. 297 

TRANSFERABILITY. 

See Occttpancy Holding. 

I. L. R. 42 Calc. 172 

See Palas or Turns op Worship. 

I. L. R. 42 Calc. 455 

See Under-raiyati Holding. 

I. L. R. 42 Calc. 751 

TRESPASS. 

See Arrest op Ship. 

I. L. R. 42 Calc. 85 

See Jurisdiction. 

I. L. R. 42 Calc. 942 

TRESPASSER. ; 

See Madras Estates Land Act (I op ; 
1908), s. 8, EXOEP. 

I, L. R. 38 Mad. 843 

tenant as — 

See Limitation Act (IX op 1908),' s. 28, 

Art. 47 . I. L. R. 38 Mad. 432 


TRIALS. 

See Criminal Procedure Code (Act 
V OF 1898), ss. 255 and 342. 

L L. R. 38 Mad. 302 

conduct of — 

See Presidency Magistrates. 

I. L. R. 42 Calc. 313 

TRUST. 

See Trust Fund. 

See Contract I. L. R. 38 Mad. 788 
See Limitation Act (IX op 1908), s. 10, 
ScH. I, Arts. 14, 120 

I. L. R. 39 Bom. 572 

See Mahomedan Law — Wakp^ 

I. L. R. 42 Calc. 933 

TRUST FUND. 

See Trustee . I. L. R. 38 Mad. 71 
TRUSTEE. 

See Limitation Act (Act XV op 1877), 
ScH. II, Art. 120. 1. L. R. 38 Mad. 260 
Sec Religious Endow^ments Act (XX 
OF 1863), s. 3. 

I, L. R. 38 Mad. 1176 

alienee of — 

See Parties . I. L. R. 42 Calc. 1135 

death of, pending appeal — 

See Civil Procedure Code (Act V of 
1908), ss. 92 and 93. 

I. L. R. 38 Mad. 1064 

— suit to remove — 

See Parties . I. L. R. 42 Calc. 1135 

— ^ Breach of — 

Liahiliiy in damages — Failure to invest trust funds 
in authorised securities — Lndian Trusts Act 
{II of 1882), s. 20 — Failure of unauthorised 
security — Degree of care and prudence — Indian 
Trusts Act {II of 1882), ss. 15 and 20 — Fund * to he 
applied immediately or at an early datef construe^ 
tion of — Fund payable to minor, if payable to guar'- 
dian — Liability of trustee for interest — Interest on 
damages — Indian Trusts Act (II of 1882), ss. 41 
and 23. A testator appointed certain persons 
as trustees and directed them to realise an amount 
payable by the Oriental Life Assurance Company 
and to pay a sum of Rs. 200 to his brother, another 
sum of Rs. 400 to his daughter for her biide^s 
jewels and the remainder to his minor son. The 
trustees realised the amount due from the Insurance 
Company, and after paying Rs. 200 to the testa- 
tor’s brother, invested the balance on one 
year’s fixed deposit with Messrs. Arbuthnot & Co.^ 
who were then believed to be in very good credit. 
Alter the deposit had been renewed several times, 
Messrs. Arbuthnot Co. became insolvent and 
the trust fund was lost. The plaintiff, who 
was appointed by the Court as trustee in the place 
of the defendants (who were the previous trustees 
appointed under the will) brought this suit against 
the latter for damages for loss of the trust funds 
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TRUSTEE— co9icZe£, 

by reason of their breach of trust. The District 
Judge decreed damages against the defendants 
who preferred a' Second Appeal to the High Court. 
Held, that the defendants were liable in damages 
for breach of trust. As regards the amount pay- 
able to the minor son, it could not be applied for 
the purposes of the trust immediately or at an 
early date, as the trustees could not pay the money 
to the minor until the attainment of his majority, 
nor could it be paid to the guardian of the 
minor during minority. S. 41 of the Trusts Act 
permits payment to the guaridan only of the income 
of the property. The specific provisions contained 
in the other sections of the Indian Trusts Act are 
as obligatory as the general ! provisions of s. 15 
of the said. Act. The (defendants were bound 
to invest the trust moneys in the securities spe- 
cified in s. 20 of the Indian Trusts Act, and 
having failed to do so, they must be held to have 
committed a breach of trust, although they had 
acted honestly and with the prudence which an 
ordinary man would exercise in the conduct of Ms 
own affairs. A trustee guilty of broach of trust by 
not investing trust funds as required by s. 20 
of the Indian Trusts Act is not exemi3ted by s. 15 
thereof from liability in damages. The Indian 
Courts have not been given the power (conferred 
by statutes in England) to protect trustees in any 
case where a clear breach of trust has been com- 
mitted. Where a trustee invests money in an 
unauthorized security, this must be treated as 
tantamount to failure to invest within the terms 
of s. 23, cl. (c), of the Trusts Act, and he is 
liable to pay interest under that section. It 
may be doubted whether the rule disentitling 
the beneficiary to interest except in the cases 
enumerated in s. ,23, could be applied where 
the trust money has been lost in an unau- 
thorised investment. The Court should have 
power in such cases to award interest as damages. 
TrRTOATrRAyuDXJ Naidu V. Lakshminabasama 
( 1912) . . . . L L. R. 38 Mad. 71 

TRUSTS ACT {II OF 1882). 

ss, 15 and 20 — 

fSee Textstbe . I. L. R. 38 Mad. 71 

• — ss. 86, 89, 90, 91, and 96— 

See Tbansfbr op Peopeety Act (IV op 
1882), s. 91 . I. L. R. 38 Mad. 310 

TURNS OF WORSHIP. 

. See Palas oe Teens op Woeship- 


u 

ULTRA VIRES. 

See Limitation Act (IX op 1908), Sen. 1, 
Aet. 14 . I. L. R. 39 Bom. 494 

See Mbeohant Seamen Act (I op 1859), 
s. 83, OL. (4) . I. L. R, 39 Bom. 558 


ULTRA VIRES— 

See Railways Act (IX op 1890), ss. 72, 

47 . .1. L. R. 39 Bom. 485 

UNCONSCIONABLE BARGAIN. 

See Interest . . L L. R. 42 Calc, 652 

UNDER-RAIYAT. 

1, Jf may acquire 

occupancy right — Transferability of under -raiyaf s 
interest. The provisions of the Bengal Tenancy 
Act show that an under-raiyat may, under certain 
circumstances, acquire an occupancy right. If he 
does acquire such a right, that right may be 
transferable by custom or local usage, but there 
is no authority for the proposition that the interest 
of an under-r^^iyat is ipso facto transferable. 
Akhil Chandea Biswas v. Hasan Ali Sabagae 
(1913) . . . . . 19 C. W. N. 246 

2. Acquisition of status 

of. A Iverson in whose favour a permanent sub-lease 
has been granted by a raiyat acquires on payment 
of rent to his grantor the status at least of an 
under-raiyat, if he is shown to have been in pos- 
session of the holding from before the lease. 
Janakinath Hoee V. Beabhasini Dasi (1915) 

19 C. W. N. 1077 

• 3. Permanent lease 

if valid — Suit hy lessee to recover possession 
from lessor. As between grantor and grantee, a 
permanent lease granted by qn under-raiyat is a 
valid document, and the grantee can recover pos- 
session of the land from the grantor on the strength 
of such a lease. Gurudas Das v. Kalidas Ghanga, 
18 C. W. N. 882, followed. Paeeshella Sheikh 
V. SiTAL Chandea Das (1915) 

19 C. W. N. 1110 

UNDER-RAYATI HOLDING. 

Transferability — Trans- 
fer of Property Act {IV of 1882), s. 117 — AgricuU 
tural lands — Relinquishment or abandonment, what 
constitutes. An under-raiyati holding is not trans- 
ferable. What is relinquishment or abandonment 
depends on the substantial effect of what has been 
done in each case. When a tenure or holding, 
apart from the Transfer of Property Act, is not 
transferable, it cannot become so unless it is 
expressly made so by some other statute. If it 
had been intended to make holdings transferable 
wMch were before non-transferable, the Legisla- 
ture in framing the Bengal Tenancy Act would 
have said so. S. 117 of the Transfer of Pro- 
perty Act excludes agricultural land from the 
operation of the rule wMch makes leasehold pro- 
perty transferable. Hiramoti Dassya v. Annoda 
Prosad Ghose, 7 (7. L. J. 555, followed. Aminnessa 
V. JiNNAT Aia (1914) . I. L. R, 42 Calc. 751 

UNDER-TENURE. 

See^ Homestead Land. 

I. L. R. 42 Calc. 638 
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UNDERTAKING. 

unconditional, to pay— 

fSee Varthamanam. 

I. L. E. 38 Mad. 660 

UNDUE INFLUENCE. 

See Civil Peocedube Code (Act X op 
1908), 0. XXII, E. 3. 

1. L. R. 38 Mad. 850 
See Hindu Law — Will. 

I. L. R. 39 Bern. 441 

See Interest. 

I. L. R. 42 Calc. 652, 690 
See Lease . I. L. R. 38 Mad. 321 
See Limitation Act (XV op 1877), Sen. TI, 

Art 91 . . I. L. R. 38 Mad. 321 

1. Contract — Illegal 1 

composition of noiKompoundahle offence — Stifling I 
prosecution — Suit for refund — Contract Act {IX of ! 
1872), ss. 16, 19. No refund of money or return ! 
of security, given under agreement not to pro- , 
secute a criminal case, will be allowed unless ; 
circumstances disclose pressure or undue induence. ; 
Mere fear of piinisbment in a criminal case does , 
not constitute undue inlliieiice. Jonfs v. 31 trio- 1 
nethsMre Building Socutg, [1892] L CL 178, ‘ 
referred to. Amoadennessa Bibi r. BAinii Bbesh ' 
Shikdak (1914) . . I. L. R. 42 Calc. 286 I 

2. — . Tbe Judicial Com- i 

mittee did not approve of the idea that in ! 
India the law would make the possession of ro- | 
putation or high, standing an element of suspicion. 
Bal Gangadhab Tilak v. Subi 8hbiniwas Pandit 
(1915) . . . . . 19 C. W. N. 729 

UNITED PROVINCES AND OUDH ACTS. 
1881— XIL 

See Nobth-Westebn Pbovinces Rent 
Act. 

1881— XVIII. 

See Centeal Pbovinces Land Revenue 
Act. 

1899— HI. 

See United Pbovinces Couet op Wabds 
Act. 

— 1901— n. 

See Agba Tenancy Act. 

1903—11. 

See Bundelbsand Alienation Act. 

UNITED PROVINCES COURT OF WARDS 
ACT (in OF 1899). 

ss. 16-20 — Claim not notified — Main- 
tainability of suit — Admissibility of documents, ] 
S. 20 of the Court of Wards Act, 1909, ap;plies 
only to cases, where persons who have notified 
their claims under s. 16 of the said Act have failed 
to produce their documents. Where the property 


UNITED PROVINCES COURT OF WARDS 
ACT (m OF im^)—concld. 

s. 16 — concld. 

of the debtor was taken over by the Court of 
Wards at a time when the Court of Wards Act of 
1899 was in force and the creditor did not notify 
his claim under s. 16, but brought a suit upon his 
bonds after the property was released by the 
Court of Words, held that the bonds were admis- 
sible in evidence and the suit %vas maintainable. 
Collector of Ohazipur v. Balbhaddar Singh, 10 All. L. 
J. 231, overruled. - Ashrap Alt v. K.alyan Das 
(1915) . . . . L L. E. 37 Ail. 585 

s, 48 — Xotice of suit — Amendment of 

plaint — Whether fresh notice rendered necessary hy 
amendment. Certain persons who intended bring- 
ing a suit against a ward under tbe Court of Wards 
upon a promissory note of date the 20tli of Novem- 
ber, 3909, served upon the Collector by 'way of 
notice under s. 4S of the Court of Wards Act, 
1899, a copy of the proposed plaint, in which they 
stated : — “ For a long time there were money 
dealings between the shop of the plaintiffs and 
Iviinwar Pohkar 8ingh, caste Thakur, resident of 
mauza Ghiingehai. Accordingly the said Pohkar 
18ingh, having adjusted his account under the 
former promissory note, dated the loth of Novem- 
ber, 1907, executed a ])romissory note on the 
20th of Novemhor, ]!)09.'’ In the course of the 
.suit the plaintiffs disco \'ered that they could not 
succeed on the piujmissory note of the 20th of 
November, 1900, inasmuch as Pohkar Singh was 
already a Ward of Coui’t at the date of its execu- 
tion, and accordingly asked and obtained leave to 
amend their plaint and base their claim, entirely 
on the promissory note of the 15th of November, 
1907. Held, that in these circumstances no fresh 
notice to the Court of Wards was rendered neces- 
sary by the amendment of the plaint. ^Iclnerny 
V. The Secretary of Stale for India, I. L. It. 38 Calc, 
797, referred to. Baldeo Pbasad?;. The Collec- 
tor OP PiLiBHiT (1914) . I. L, E. 37 AH. 13 

UNITY OF OBJECT. 

See Misjoinder . 1. L. R. 42 Calc. 760 

USUFRUCTUARY MORTGAGE. 

Dispossession of mort- 
gage hy a stranger, adverse to mortgagor from the 
time of his hnowledge. Where a trespasser dis- 
possesses a mortgagee in possession and continues 
in possession asserting a title adverse to the mort- 
gagor also, such dispossession -will be adverse to 
the mortgagor from the time the mortgagor has 
knowledge of the assertion (though he may not 
he then entitled according to the terms of the 
mortgage to recover possession from the mort- 
gagee). The onus is on the trespasser to prove 
not only that he asserted a light adverse to the 
mortgagor but also that the latter knew it. 
Pebiya Ajya Anibalaai V, Shunmugasundabam 
(1913) . . . . I. L. R. 38 Mad. 903 

USURIOUS INTEREST. 

^ee Interest . I. L. R. 42 Calc. 690 
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USURY. 

See JmasDicTioiJ-. 

I. L. R. 43 Calc. 116 

V 

VALUATION. 

See Court Fees Act (VII of 1870), ss. 7» 
CL. IV(/), 11. 

I. L. R. 39 Bom. 545 

VALUATION OP SUIT. 

/See Court-fee . L L. R. 42 Calc. 370 

VARTHAMANAM (OR LETTER). 

Not stamped — Uncon- 
ditional undertaking to pay — Promissory note, in- 
admissible in evidence — Evidence Act (I of J872), 
s, 91 — Suit on original liability not maintainable. 
A varthamanam or letter which says, “ Amount 
of cash borrowed of you by me is Rs. 350. I shall 
in two weeks’ time returning this sum of rupees 
three hundred and fifty with interest thereon at 
the rhte of Rupee one per cent, per month, get 
back this letter,” amounts to an unconditional 
undertaking to repay borrowed money and is 
therefore a promissory note and not merely an 
offer to borrow or an acknowledgment of indebt- 
edness. JBliarata Pisliarodi v. Vasudevan Nam- 
bud.ri, I. L. B. 27 Mad. 1, distinguished. Tiru 
pathi Goundan v. Bama Beddi, I. L. B. 21 Mad. 
49, doubted. When such a document is inad- 
missible for want of a stamp, to allow a suit as 
one on “ account for money had and received,” 
concealing the real contract of loan which had 
been reduced to the form of a document would 
nullify s. 91 of the Indian Evidence Act (I of 
1872). Poihi Beddi v. V alayudasivan, 1. L. B. 
10 Mad. 9i, followed. Chinnappa Pillai v. 
Muthuraman Cheitiar, 9 Mad. L. T. 281, and 
Mallaya v. Bamayya, 21 Mad. L. J. 462, approved. 
Krishna ji v. Bajmal, 1. L. B. 24 Bom. 860, and 
Baif Nath Das v. Salig Bam, 16 I. O. 33, dissented 
from. Doctrines of English Courts of Equity are 
not to be imported into the construction of such 
a document. Per Spei^'Oer, J. — The mere use of 
the word varthamanam, instead of promissory note, 
will not deprive the document of its real character 
of promissory note if its terms show that it is 
such. Muthu Sastrigal v. Visvanatha Panda- 
BASAiTKADHi (1913) . . I. L. R. 38 Mad. 660 

VATANDAR* 

mortgage by — 

See Hereditary Offices Act (Bom. 
Ill OF 1874), s. 6. 

I. L. R. 39 Bom. 587 

VENDEE. 

payment by — 

See Trab’Sfbr of Property Act (IV of 
1882), ss. 60 AiTD 91. 

I. L. R. 38 Mad. 310 


VENDOR AND PURCHASER. 

— Conveyance by executor 

as beneficial owner— Construction of deed of sale— 
Inconsistericy between recitals and operative part of 
deed — Omission to state expressly that he was con- 
veying the property sold in his capacity of executor. 
Held (reversing the appellate decision of the High 
Court, and restoring that of the first Court), that 
on the construction of a deed of sale, and on the 
evidence in, and under the circumstances of the 
case, the title vested in an executor passed to the 
appellants under the deed, by which he together 
with other vendors purported to convey “ all his 
estate, right, title, claim, and demand whatso- 
ever” in the property sold, although he did not 
expressly state therein that he was conveying the 
property in his capacity as executor. The plain 
legal interpretation of the deed should not be 
allowed to be affected by speculations as to what 
particular rights existing in the various vendors 
were present to the minds of some or all of the 
parties to the conveyance at the date of its exe- 
cution. The deed stated plainly that whatever 
right or title the vendors possessed was to go to 
^be conveyance, and it is a settled rule 
that the meaning of a deed is to be decided by the 
language used interpreted in a natural sense. 
Bijraj Nopani V. PuRA Sundary Daseb (1914) 

I. L. R. 42 Calc. 66 

VENUE. 

See Jurisdiction. 

I. L. R. 42 Calc. 942 

VESTING ORDER. 

effect of— 

See Insolvency . 1. L. R. 42 Calc. 72 
VILLAGE. 

See Madras Estates Land Act (I of 
1908), s. 8 .1. L. R. 38 Mad. 891 

Proprietors of, who are 

— Persons who do not pay land revenue, but only 
tirni {grazing) charges, if entitled to share on partition 
of shamilat land. Persons who merely paid tirni 
(grazing dues) to the Government and who did not 
pay any land revenue assessed on the village 
were not proprietors of the village and were not 
as such entitled to a share on partition of the 
shamilat land of the village. Bagga v. Saleh 
(1916) 19 C. W. N. 1023 

VILLAGE CHAUKIDARI ACT (BENG. VI OP 
1870). 

ss. 1, 48 to 52, 58 — 

See Chaukidari Chakban Lands. 

I. L. R. 42 Calc. 710 

VRITTi. 

— Alienation in special 

cases under special conditions — Local usage and 
custom. As a general rule vrittis are inalienable. 
They may be alienated in special cases and under 
special conditions provided that such alienations 
can be supported by local usage and custom. 
Bajaram v. Ganesh, I. L. B. 23 Bom. 131, referred to. 
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VRITTI— co?sc?£l. 

MaNJUITATH StTBEAYABHAT V. ShANKAB MaNJATA 

(1914) . . . . I. L. R. 39 Bom. 86 


w 

WAGER. 


See Pakki Ad at Transactions. 

I. L, R. 39 Bom. 1 


WAIVER. 


See Civil Procedure Code (Act V op 
1908), s. 86 . I. L. R. 38 Mad. 635 

See Lessor and Lessee. 

I. L. R. 38 Mad. 445 
See Limitation . I. L. R. 38 Mad. 374 
See Madras Civil Courts Act (III of 
1873), s. 17 . 1. L. R. 38 Mad. 531 
See PvEsuMPTioN. I, L. R. 39 Bom. S79 

ot‘ right of priority in favour of 

second mortgagee — 

See Transfer op PRorEBiT Act (IV of 
1882), s. 59 . I. L. R. 37 Ail. 474 

— - - 7vhaf IS. A 

waiver must be an intentional act with knowledue. 
A person cannot be baiTcd of his remedy on the 
ground of waiver unless at the time of the alleged 
waiver he is shown to have been fully cognizant of 
his right and of the facts of the case. Syama 
Charan Baisya r. Prafulla Sundari GuptaI 
(1915) . . . . 19 C. W. N. 882 


WAJIB-UL-ARZ. 

See Pre-emption. 

I. L. R. 37 All. 129, 472, 524, 673 

See Pre-emption — Wajib-ul-arz. 


WAKP. 

See Mahomedan Law — Wakf. 

See Waqf. 

See Musalman Wakf Validating Act 
(VI OF 1913), s. 3. 

I. L. R. 39 Bom. 563 

validity of — 

See Mahomedan Law— Wakf. 

I. L. R. 42 Calc. 93^ 
3 

WAKF VALIDATING ACT (VI OF 1913). 

If would operate retros- 

peciively. The Wakf Validating Act (VI of 1913) 
has no retrospective effect. Rahimunissa Bibi v. 
Shaikh Manik Jan (1914) . 19 C. W. N. 76 

s. 3 — Ad, if operates retrospectively. 

The operation of the Musalman Wakf VaHdating 
Act of 1913 is prospective and not retrospective 
and it did not affect a previous conclusive decision 
of theJiJourt declaring a wakf to be invalid. Maho- 
med Bukth Majumdar V, Dew AN Ajmon Raja 
(1915) 19 C. W. N. 967 


WAQF. 

See Civil Procedure Code (1908), s. 92. 

I. L, R. 37 All. 86 

See Mahomedan Law — Wakf. 

See Wakf. 

WARRANT, 

See Crbiinal Procedure Code, s. 75. 

19 C. W. N. 224 

— falldify of warrant — 

Warrant, signed but not sealed — Arrest under such 
xoarrant— ^Rescue and escape from lawful custody-^ 
Criminal Procedure Code {Act V of 1898), s. 75 (1) 
---Penal Code (Act XLV of 1860), s. 225 B. Under 
s. 75 of the Criminal Procedure Code, the affixing 
of the seal of the Court is essential to the validity 
of a warrant. An arrest under a warrant duly 
I signed but not sealed is. therefore, illegal : and a 
; conviction under s. 225B of the Penal Code is bad 
; in kw. Mahajan Sheikh v. Emperor (1914) 

I I. L. R. 42 Calc. 708 

i WASTE LANDS. 

I Sc£. Madras Estates Land Act (I op 

I 1008), s. 8 ,1. L. R. 38 Mad. 891 

I WATER. 

j See Easement . I. L. R. 42 Calc. 164 

I See Grant, construction of. 

I I. L. R. 38 Mad. 424 

for wet lands to supply free of charge 

undertaking by Government — 

Ses Madras Irrigation Cess Act (VII 
OF 1865), s. 1 . I. L. R. 38 Mad. 997 

WATERFLOW. 

Agricultural lands, 

upper and lower, owners of— Bight of upper owner 
to drain his water naturally on lower land — Indian 
Easexnents Act ( V of 1882), s. 7, ill. (a) and (i). The 
ruling in Maliamahopadhyaya Bangachariar v. The 
Municipal Council of Kumbakonam, I. L, B. 
29 Mad. 539, distinguished. An owner of upper 
agricultural land is entitled to let his water flow 
in its natural course without any obstruction by 
the owner of the lower land, and the lower owner 
is not entitled to raise any bund on his land which 
will have the effect of seriously interfering with 
the upper owner’s cultivation and Subramaniya 
Axjyar v. Ramachandra Bau,^I. L. BAl MadA835, 
and Abdul HaUm W, Ganesh Dutt, I. L. R. 12 
Calc. 323, followed. Sangana Beddiar v. Perumal 
! Beddiar {1910), Mad. W. N. 545, dissented from. 
Ramasawmy V. Rasi (1913) 

I. L. R. 38 Mad. 149 

WIDOW. 

See Babuana Grant. 

I. L. R. 42 Calc. 682 

See Hindu Law — Adoption. 

I. L. R. 39 Bom. 441 

See Hindu Law— Debt. 

I. L. R. 39 Bom. 113 
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WIDOW— corJcZ^?. 

See Hindu Law — Inherit ancb. 

I. L. R. 42 Calc. 1179 

See Hindu Law — Will. 

I. L. R. 37 AH. 422 

adoption by — 

See Appeal to Peivy Council. 

I. L. R. 38 Mad. 406 

adoption by, Ler brother’s son — 

See Hindu Law — Adoption. 

I. L. R. 37 All. m 

alienation by — 

See Appeal to Peivy Council. 

I. L. E. 38 Mad. 406 
See Hindu Law— Alienation. 

I. L. R. 37 All. 369 


WIFE. 


— devise to — 

See Hindu Law — Will. 

I. L. R. 42 Calc. 561 

— maintenance of — 

See Hindu Law — Maintenance. 

I. L. R. 38 Mad. 163 


— gift by, to husband — 

See Malabae Law. 

I. L. R. 38 Mad. 79 

— interest taken by — 

See Malabae Law. 

I. L. R. 38 Mad. 79 


WILL. 

1. CONSTEUCTION . 

2. Probate . 

3. Revocation 


Col. 

. 463 
. 465 
. 468 


/S'ee Guardian. I, L, R, 42 Calc. 963 
See Hindu Law— Minor. 

I. L. R. 38 Mad. 166 

See Hindu Law — Will. 

See Joint Hindu Family. 

I. L. R. 39 Bom. 245 

See Occupancy Holding. 

I. L. R. 42 Calc. 254 

See Will of Paesi. 

— revocation of — 

See Hindu Law — Will. 

I. L. R. 38 Mad. 369 

— validity of — 

See Probate , I. L, R, 42 Calc. 480 


1. CONSTRUCTION. 

1. — Construction — 

Money belonging to testator but not hwwn to him — 
Besiduary clause, not passing by — Buie of con- 


WlVL—contd. 

1. CONSTRUCTION— 

struction of residuary clause, in a will made in the ' 
town of Madras. A testator in the town of Madras 
after stating in the preliminary clauses the pro- 
perties moveable and immoveable to which he was 
entitled and which he by subsequent clauses in 
the will bequeathed to various beneficiaries and 
legatees, finally made a bequest in the following 
terms : the sum which may be left after deduct- 
ing the above-mentioned legacies and such other 
expenses shall be utilised in my name for pooja 
and other charities in Vytheswarar temple.” 
Unknown to the testator there was a sum of 
Rs. 4,000 lying to his credit with the Registrar of 
the High Court which after his death was paid 
to his executor on his application. In this suit 
by the widow of the testator for administration 
of the estate. Held, that the sum of Rs. 4,000 was 
not disposed of even under the above residuary 
clause of the will, that the plaintiff was entitled 
to it as on an intestacy and that the executor was 
liable to account for the same from the date of the 
testator’s death on the footing of a wilful default. 
The residuary clause in the form in which it 
appears in English wills is practically unknown to 
the ordinary testator in Madras and the rules of 
construction which have been laid down by English 
Courts are not applicable. Kunthalammal v. 
Sueyapeakasaboya Mudaliae (1915) 

I. L. E. 38 Mad, 1086 

2, ^ Construction of 

will of Parsi — Devise to two sons in equal shares — 
Gift over to so7i of elder son, if he should have one — 
Failure of male issue to elder son — Provision for 
adopted son on failure of natural son — Adoption 
after testator's death and according to Parsi custom 
three days after death of father — Gift over to grandson 
on attaining majority — Elder son surviving testator 
— Succession Act (X of 1865), s. 111. A Parsi 
having two sons P and J made a will in 1866 in 
the following terms : — Cl. 2 stated “ The said two 
sons arc proprietors half and half alike and in equal 
(shares) of my whole estate, outstandings, debts, 
title and interest, and both the heirs living to- 
gether are duly to enjoy the balance which may 
remain after the Sarkar’s assessment. In this my 
testamentary writing I the testator have appointed 
my two sons as (my) heirs.” CL 5 said that “ P 
the elder son being in a confused state of mind,” 
the management of the estate was entrusted to 
the younger son J “by his true and pure integ- 
rity, and both the heirs are to equally enjoy half 
and half alike the whole estate with equanimity 
with my elder son P in such a way as not to in- 
jure his (P’s) rights. At present my elder son 
P. has no male issue of his body. (He) has only 
a daughter. Therefore if my elder son P gets a 
male issue half of the estate is to be made over to 
him on his attaining his fuU age.” CL 11, after 
prohibiting any alienation of the property, con- 
tinued, “ If my son P does not get a son J is to 
give away his son as P’s palah (or adopted son). 
All the clauses of this will are applicable to the 
said adopted son. If a son be born of the body of 
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1. COKSTRUCTION— 

P he (shall) on attaining (his) full age be the owner 
of a half share of the whole of the immoyeabie 
and moveable estate belonging to me .... 
all the clauses written in this will are applicable 
to the said son of (his body).” The testator died 
on 21st August 1866 leaving his two sons, and J 
entered upon the management of the estate hav- 
ing obtained probate of the will in 1867. P 
was twice married but had no son. He died in 
1897 leaving a widow and other representatives 
his heirs according to the Parsi Intestate Succes- 
sion Act (XXI of 1865) who brought a suit to 
ascertain the rights and interests of the parties 
in the estate and for partition, basing their claim 
on P.’s right as the owner of one-half of the estate 
from the date of the testator’s death. The de- 
fendants were J and his son B who was five 
years old at the death of the testator, and who 
it was alleged had been, though not in the testa- 
tor’s life-time, adopted as the -pahih son of P, 
and, as the defendants contended, succeeded 
under the will to the half share of the estate which 
P had enjoyed though on the terms of the will 
it had never vested in P. He/rZ, timing the 
•decisions of the Courts below), tin. t :h-- 
interpretation of the will in the events liiat iiuu 
happened was that the date of distribution w'a? 
the death of the testator, at which date onc-haif 
of the estate vested in P. The destination over 
to a son who should tahe upon attaining majority 
would be using language appropriate to the events 
■of the death of P during the life-time of the tes- 
tator, and of his having left a sou — the situation 
also being provided for of. that son not Jiaviiig at 
that time attained majority. But tvhen P himself 
survived the testator there were no words in the 
will sufiicient to cut down the right of P to one- 
half the estate, to a tenancy for life, or a less 
period therein according to the appellant’s con- 
tention. On the contrary the w’ords employed 
appeared suitable to the case of the entire estate 
being, on the testator’s death, divided into two 
portions, and of each portion then becoming the 
absolute property of one of the two sons of the 
testator. The same result was arrived at by the 
application of s. Ill of the Indian Succession Act 
which their Lordships agreed with the Courts 
below was applicable. Jehajtgie Dadabhoy v, 
Kaikhfsbtj Kavasha (1914) 

1. L. R. 39 Bom. 296 

2. PROBATE. 

1. Probate, applica- 

tion for — Onus — Testamentary capacity, what is — 
Probate granted by Trial Court, reversed by Appellate 
CourU-Appellate Court, when should differ from 
Trial Court's estimate of evidence — Signature, 
genuineness of, proof of — Witnesses of competency, 
opinion of, value of — Witness, important, but ex- 
pected to be hostile, how to be examined. Where 
there appeared a striking resemblance between 
the signatures on the will and certain admitted 
signatures of the alleged testator, but not that 


W^ILL — contd. 

2. PROBATE— cwZif. 

absolute identity which, in many instances, may 
furnish indications of deliberate imitation by the 
careful forger, the High Court agreed with the 
Trial Court on the evidence in finding that the 
signatures were genuine. Where, from the evi- 
dence, it appeared that the ilhiess of the testator 
had caused serious anxiety to his relations at 
least three days before his death and that on the 
day of his death, his condition was such as to 
necessitate the attendance of three physicians on 
five occasions, and the will was alleged to have 
been executed about two hours before his death: 
Held, that in the circumstances the Court was 
bound to scrutinise with care and caution the 
evidence as to his testamentary capacity at the 
time when he was said to have executed the will. 
That the burden was upon the propounders of the 
vriH to show that the testator had testamentary 
capacity, i.e., capacity to comprehend the nature 
and efiect of his act ; to discharge this burden, 
it was not enough to show that the testator was 
conscious when he executed the wall or that he 
was able to maintain an ordinary conversation 
and to answer familiar and easy questions. It 
must be shown that he was able to dispose of his 
property with understanding and reason, that he 
was able to realise his position, to appreciate his 
property and to form a judgment with respect to 
the parties whom he decided to benefit. The 
opinion of witnesses as to competency is entitled 
to little regard, unless supjiorted by good reasons 
founded on facts which warrant them. Where the 
propounders of a will had reason to suppose that 
an miporiant witness could not be trusted to tell 
the truth, they might have asked the Court to 
summon him with liberty to both parties to cross- 
examine him, if necessary. A Court will not re- 
ject a will merely because its terms appear extra- 
ordinary against clear evidence of due execution 
by a competent testator. But where the terms 
are unusual and the evidence of testamenta];^ 
capacity doubtful, the vigilance of the Court will 
be roused and before pronouncing for the will 
the Court will require to be satisfied beyond all 
reasonable doubt that the testator was fully 
cognizant of its contents and in a condition to 
exercise, and did exercise, thought, jud^ent and 
reflection respecting the act he was doing. Bulli 
Kunwar v. Bhagirathi, 9 C. W. N. 649, Sefton v. 
Hopwood, 1 F. F. 579, Marsh v. Tyrrell, 2 
Hagg. Fee. Rep. 84, 122, Dufaur v. Croft, 3 Moo. 
P. C. 136, and Harwood v. Baher, 3 Moo. P. C. 
282, referred to. The principle that a Court of 
Appeal should be extremely slow to disagree with 
the primary Court on a question of appreciation 
of oral evidence embodies a general rule, but is 
not of universal application. Where the Trial 
Court had found in favour of the will, but its deci- 
sion was vitiated by its failure to test the evi- 
dence from the standpoint of the fundamental 
principle that the testator must be of sound and 
discerning mind and memory, so as to be capable 
of making a disposition of his property with sense 
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2. probate— conit?. 

and judgment, in reference to tb.e situation and 
amount of such property and to the relative 
claims of different persons who were or might he 
the objects of his bounty, the High Court on 
appeal reversed that decision not so much because 
it formed a different estimate of the credibility 
of the witnesses for the propounders, but because 
it differed in its estimate of the effect of their 
statements on the assumption that they ^ had 
spoken the truth. This evidence, in the opinion 
of the High Court, was insufficient to discharge 
the onus that rested on the applicants for probate. 
The nature of this onus discussed. Baher v. Bait, 
2 Moo. P. G. 317, and Panion v. Williams, 2 
Curt. 530 ; 2 Notes of Gases, Svp. 21, referred to. 
SusiL Ktjmab Baker jee v . Apsabi Debi (1914) 

19 C. W. N. 826 

2. Prohate — Issue of 

citations, object of — Gitation of infant, effect of — 
Oitation to infant and his mother, a minor — No 
opposition to grant of probate — Gompetency of 
infant for revoking probate — Testator, testamentary 
capacity of — Onus of proof upon the executor — 
Probate and Administration Act ( Vof 1881). Where 
one J died in 1901, leaving a widow S aged 14 years 
and a son D aged 2 months and it was alleged 
that J executed a will on the day previous to his 
death by which his three brothers G, B and M 
were appointed successive executors ; and on G’s 
application for probate of the will citations were 
issued on B and M as also upon S and D and 
there was no opposition and probate was granted 
to G in 1902 ; and in 1911, D, still an infant, 
applied through his mother S for the revocation 
of the probate on the ground that the alleged will 
had not been executed by his father J, and the 
District Judge without formally revoking the 
probate called upon the executor to prove the 
will in the presence of the objector and held upon 
the evidence that the original grant should not 
be revoked : Held, that service of notice upon 
the infant D, and his mother S, a minor, was not 
proper service upon them, and was useless for 
the protection of the interest of the infant and as 
such D was competent to apply for revocation of 
probate through his mother. The object of the 
issue of the citation is that all persons whose 
interests are or may be adversely affected by the 
decree of the Probate Court shall have notice of 
the proceedings and an opportunity, should they 
choose to avail themselves of it, of intervening 
for the protection of their interests. Held; that 
this purpose was not achieved merely by issue of 
citations to infants and that in the circumstances 
of the present case, the appointment of an officer 
of the Court as guardian of the infant would not 
have afforded him any protection. Bebells v. 
Bebells, 2 G, W. N. 100, ShorosMbala v. Ananda- 
moyee, 12 G. W. N. 6, and Mortimer on Probate, 
p., 535, referred to. A party who is cognizant of 
the proceedings and might have intervened is 
bound by their result and cannot be allowed to 
re-open them. Komol Lochan Dutta v. Nilruttun 


WILL — contd, 

2. PROBATE — concld. 

Mundle, I. L. B. 4 Calc. 360, Brinda Chowdhurani 
V. Badhica Chowdhurani, I. L. B. 11 Calc. 492, 
Nistarini Dabia v. Brahmomoyi, I. L. B. 18 Calc. 
45, In the goods of Bhuggobutty Dasi, I. L. B. 27 
Calc. 927, Durgagati Debi v. Sourabini Debi, 16 
G. W. N. 995 : s. c. I. L. B. 33 Calc. 1001, Newell 

V. Weeks, 2 PMll. 224, Batcliffe v. Barnes, 2 8iv. 
dn Tr. 486, Wyicherley Y. Andrews, L. B. 2 P. D. 
327, and Bell y. Armstrong, 1 Add. 372, referred 
to. Held, that this rule of law did not apply to the 
circumstances of the present case. Even in cases 
where a party has upon notice failed to appear 
and contest the proceedings, the Court may, for 
sufficient reason, allow the proceedings to be 
re-opened. Young v. Halloway, [ISOS'] P. 87, 
Peters v. Tilly, 11 P. D. 145, and Bitchie v. Malcolm, 
[1902] 2 I. B. 403, referred to. Held, also, that 
the District Judge ought to have revoked the grant 
in the first instance and then called upon the 
executor to prove the will. Brindaban v. Sureswar 
10 C. L. J. 263, and Durgagati v. Sourabini, 10 C. 

W. N. 995 : s. c. I. L. B. 33 Calc. 1001, relied on. 
Held, further, on the evidence, that the testator 
had no testamentary capacity at the time when 
he was alleged to have executed the will. The 
High Court, in this view, revoked the grant on 
the probate. Held, also, that the onus was upon 
the exeeutor to establish that the deceased had 
sound and disposing mind at the time when he 
was said to have executed the will, Waring v. 
Waring, 6 Moo. P. C . 355, referred to. Dwijek- 
ERA Nath Sarma Purkayastha v . Goloke Nath 
SaRMA PURKAYASTHA (1914) . 19'C. W. N. 747 


3. REVOCATION. 

— . Bevocation — Will lost 

— Presumption that it has been revoked how to be 
applied in India — Finding that will was revoked, 
based on presumption, upset in second appeal — 
Proof of mil by copy taken from Begistrar^s office, 
without objection in the first Court — Objection on 
appeal that conditions for admission of secondary 
evidence not fulfilled, if admissible. In view of the 
habits and conditions of the people of India, the* 
rule laid down in Welch v, Phillips, 1 Moo. P. G. 
299, that when a will is traced to the possession 
of the deceased and is not forthcoming at his 
death the presumption is that he has discharged 
it, must be applied with considerable caution. 
Where in such circumstances the first Appellate 
Court held that the will had been revoked or 
cancelled, but on second appeal the Chief Court 
held that there was no sufficient evidence of revo- 
cation and that the more reasonable presumption 
was that the will was mislaid or lost or else stolen 
by one of the defendants after the death of the 
deceased : Held, that it was perfectly within the 
competency of the Chief Court to come to that 
finding. There was nothing definite to show that 
deceased who was a very old man and, towards 
the end of his life, imbecile, had any motive to 
destroy the will or vas mentally competent to 
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3. BEVOCATION— coJicZc?,] 

do so, whilst on the other hand there were cir- 
cumstances which favoured the view that the 
will was either mislaid or stolen. Held, also, 
that the first Appellate Court should not have 
treated a copy of the will taken from the Regis- 
trar’s office, which was filed and admitted in evi- 
dence in the first Court without objection, as 
inadmissible, on the ground that no sufficient 
foundation was laid for the admission in the first 
Court of secondary evidence — as, if such objection 
had been taken in the first Court, that Court 
would probably have seen that the deficiency was 
supplied. Padman v. Hai^w'-anta (1915) 

19 C. W. N. 929 


WILL OF PABSL 

construction of — 

See WiLL^ — C onstruction, 

1. L. R. 39 Bom. 296 

WINDING-UP. 

See Company. 

I. L. R. 89 Bom. 16, 47, 331 


WITHDRAWAL. 

See Pardon . I. L. R. 42 Calc. 7o8 


WITHDRAWAL OF SUIT. 

See Civil Procedure Code (Act XIV 
OF 1882), s. 373. 

I. L. R. 38 Had. 643 


WITNESS. 


See Attestation of Instrument. 

I. L. R. 37 All. 350 
See Commitment. I. L. R. 42 Calc. 608 
See Criminal Procedure Code, s. 339. 

I. L, R. 37 AU. 331 
iS'ee Perjury . I. L. R. 42 Calc. 240 
See Public Prosecutor. 

19 C. W. N. 28 


— cross-examination of — 

See Charge . I. L. R. 42 Calc. 957 


WOMEN. 

disanalification of, to perforin duties 

of archaka— 

See Civil Procedure Code (Act V of 
1908), 0, XXIII, R, 3. 

I. L. R. 38 Mad. 860 

right to inherit — 

See Civil Procedure Code (Act V of 
1908), 0. XXIII, R. 3. 

I. I. R. 38 Mad. 850 


WORDS AND PHRASES. 

“Agreement” or “memorandum of 

agreement 

See Stamp Act (II of 1899). 

I. L. R. 38 Mad. 849 


WORDS AND PHRASES — :ontd. 

at once ” — 

See CoaiPLAiNT . I. L. R. 42 Calc. lO' 

“ becomes due 

See Limitation Act (IX of 1908), ScH. 1^ 
Art. 132 . . I. L. R. 37 All. 400 

— “by means thereof — 

See Charge . I. L. R. 42 Calc. 957 

“case” — 

See CRiiHNAL Procedure Code, s. 193. 

I. L. R. 37 AIL 286 

Collector ” — 

See ilAJiLATDARs’ CoxnEtTs Act (Bom. 
II OF 1906), s. 23. 

I. L. R. 39 Bom. 552 

content ic us suit ’ * — 

See TpvANSfee of Property Act (IV or 
1882), s. 52 . I. L. R. 38 Had. 450 

“debt”— 

See Succession Certificate. 

I, L. R. 42 Calc. 10 


___ ‘‘destined” — 

See Trading with the Enemy, 

I. L. R. 42 Calc. 1094 


— dues ” — 

See Provincial Small Cause Courts 
Act (IX OF 1887), Sch. II, Art. 13. 

L L. R. 39 Bom. 131 

— “ explosive substance ” — 

See Charge . I. L, R. 42 Calc. 957 


“fiaml”— 


See Madras City Municipal Act (III 
OF 1904), s. 287 (3). 


T T. 1? QC TVTofl 41 


— “firearms”— 

See IVIisJOiNDEE of Charges. 

I. L. R. 42 Calc. 1153 

— “ heir next in succession ’ ’ — 

See Matadars Act (Bom. VI of 1887), 
ss. 9, 10 , . I. L. R. 39 Bom. 478 


- “holds office” — 

See Madras District Municipalities 
Act (IV OF 1884), ss. 53 and 60. 

I. L. R. 38 Mad. 879 

“ judgment ” — 

See Appeal . I. L. R. 42 Calc. 735 


** owner ” — 

See Madras Assessment of Land 
Revenue Act, s. 2. 

I. L, R. 38 Mad. 1128 

“ partial performance — 

See Hindu Law— Alienation. 

I. L. R. 38 Mad. 1187 
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WORDS AND PHRASES — concld. 

‘ ‘ possession ’ ’ — 

See Chaege . I. L. R. 42 Calc. 957 

presumption o® innocence” — 

See Chaegb . I. L. R. 42 Calc. 957 

‘ ‘ property ’ ’ — 

See Penal Code (Act XLV op 1860), s. 
185 . . I. L. R. 37 All. 128 

‘ ' public purpose” — 

See Resumption I. L. R. 39 Bom. 279 

“ putra” — 

See Hindu Law— Inheritance. 

1. L. R. 37 All. 604 

‘ ' putra poutradi ’ ’ — 

See Jaigir . I. L. R. 42 Calc. 305 

“ rights to sue ” — 

See Civil Procedure Code (Act V of 
1908), ss. 92 AND 93. 

I. L. R. 38 Mad. 1064 

“ same transaction” — 

See Charge . 1. L. R. 42 Calc. 957 

secured creditor ” — 

See Provinoial Insolvency Act (III 
of 1907), s. 31 . 1. L. R. 37 All. 883 

“seaworthiness” — 

See Bill of Lading. 

I. L. R. 38 Mad. 941 

“ secundum allegata et probata” — 

See Specific Relief Act (I op 1877), 
s. 39 . . 1. L. R. 39 Bom. 149 

“ single transaction 

See Attorney . I. L. R. 38 Mad. 134 

“ strict proof ” — 

See Review . I, L. R. 42 Calc, 830 

“ subsequent transferee ” — 

^ee Transfer op Property Act (IV 
OF 1882), s. 53. 

I. L. R. 39 Bom. 607 

‘ ‘ suit for land or other immoveable 

property ’ ’ — 

See Jurisdiction. 

I. L, R. 42 Calc, 942 

— ‘ ' tavazhi ’ ’ — 

See Malabar Law. 

L L, R. 38 Mad. 48 

“ trading ” — 

See Trading with the Enemy. 

I. L. R. 42 Calc. 1094 

— “ unlawfully and maliciously 

See Charge . I. L. R. 42 Calc. 957 


WORKMAN’S BREACH OF CONTRACT ACT 
(XIII OF 1859). 

— 7 ■ Bandsman not an 

artificer, labourer or worhman. A bandsman is not 
an artificer, labourer or a workman within the 
meaning of those words in the Workman’s Breach 
of Contract Act (XIII of 1859). Be Rosario 
Quadros (1913) . . I. L. R. 38 Mad. 551 

WORSHIP. 

See Turns of Worship, 

WRIT OF POSSESSION. 

See Bailiff . I. L. R. 42 Calc. 313 
See Penal Code, s. 322. 

19 C. W. N. 273 

WRITTEN STATEMENT OF ACCUSED. 

See Charge . I. L. R. 42 Calc. 957 
See Penal Code, s. 80. 

19 C. W. N. 1043 
See Penal Code, s. 120B. 

19 C. W. N. 676 
- — . Practice. Though writ- 
ten statements may be accepted from the 
accused in accordance with the universal practice 
in the Courts under the Calcutta High Court, 
they do not take the place of evidence nor of such 
examination of the accused as is contemplated 
by s. 342 of the Code of Criminal Procedure. 
Emperor v. Ansuiya, {190S) All. W. N. 1, dissented 
from. Amrita Lal Hazra v. Emperor (1915) 

I." L. R. 42 Calc. 957 

WRONGFUL CONFINEMENT. 

See Misjoinder . I. L. R. 42 Calc. 760 

WRONGFUL POSSESSION. 

See Shebait . I. L. R. 42 Calc, 244 

WRONGFUL SEIZURE, 

See Arrest op Ship. 

I. L. R. 42 Calc. 85 


z 

ZAMINDAR. 

grant by, to his wife and minor 

son — 

See Transfer of Property Act (IV 
OF 1882), s. 10 . I. L. R. 38 Mad. 867 

service to — 

See Madras Regulation (XXV of 
1802), s. 4 .1. L. R. 38 Mad. 620 

ZAMINDAR AND INAMDAR. 

pre-emption as to — 

^ee Madras Estates Land Act (I of 
1908), ss. 188 AND 269. 

1. L. B. 38 Mad. 608 
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DIGEST OE CASES; 
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ZAMINDARI. 

impartible, how far joint family 

property — 

See Hindu Law — Adoption. 

I.-L. R. 38 Mad. 1105 

ZURPESHGI LEASE. 

Occupancy right, raiyati 

interest, acquisition of — Previous possession 
as raiyat — Subsequent zurpeshgi lease, effect of. 
The plaintiffs’ suit was for recovery of possession 
of land which had been given in zurpeshgi to the 
defendant for a term of 15 years from 1301 to 
1315 F. S., the terms of the zurpeshgi being as 
follows : — “It is desired that the said sahib ticca - 
dar should take possession of the said land, make 
proper cultivation himself or get it cultivated by 
others, grow indigo seeds or any other indigo 
crop by using the land as his hhas zerait or 
settling the same with tenants according to his 
own desire and shall conthine apf)ropriatmg the 
proceeds thereof till the term of the ticca. He 
shall year by year deduct the said fixed jama in 


ZURPESHGI LEASE~co'/ich/. 

payment of the principal and interest 'of his zur- 
peshgi as per account given below and shah i)ay 
the remainder, the amount of lessor s rights pay- 
able to us, towards the end of the term of the 
ticca on taking receipts therefor from us. He 
shall conveniently eiit and recover the indigo 
crops grown and standing on any quantity of 
land in 1315 F. S., when the term of the ticca 
pottah comes to an end, and shall pay ten annas 
rent for 1916 F. S. at Us. 0-3-0 per bigha and 
shall give up possession of the said land.” Hel(t, 
that the zurpeshgi pottah did not create any 
raiyati interest in the defendant, far less a right 
of occupancy, and on the expiry of tlie term of 
the pottah the plaintiffs were entitled to get hlius 
possession. That a raiyat by taking a zurpeshgi 
lease of land of which he was previously in posses- 
sion as a raiyat, does not lose his raiyati status or 
divest lihnself of his right to acquire a right of 
occupancy in the land. Lal B/IHADur 8ahi v 
Mackenzie (1013) . . 19 C. W. N. 229 
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